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District  Judge,  Hon.  John  W.  Tattaii. 
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ERRATA. 


Page  207,  line  12,  read  "2G  Mont.  146,"  instead  of  "25 
Mont.  87." 
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AMEXDMENTS  TO  THE  RULES  OF  THE  SUPREME 

COURT. 


To  the  end  that  District  Courts,  their  judges  and  counsel,  may 
have  no  doubt  or  uncertainty  in  respect  of  \he  interpretation 
of  Rule  XVII  cf  the  Supreme  Court,  which  is  as  follows: 
"Costs  on  Appkal — To  Whom  Taxed.  In  all  cases  the  costs 
of  ap}>eal  shall  be  Uxed  against  the  unsuccessful  party,  unless 
otherwise  ordered  by  this  court,  and  the  remittitur  shall  be 
accompanied  by  pn  itemized  statement  of  such  costs  as  are  paid 
to  the  clerk  of  this  court" 

It  is  now  here  ordered,  that  in  all  such  casetj  tlie  clerk  of  this 
court  shall,  imle.^s  otherivise  directed  by  the  court,  include  in 
the  order  or  judgment  of  affirmance,  reversal  or  modification, 
and  in  the  remitUtur,  a  clause  awarding  the  costs  of  appeal  to 
the  prevailing  party,  appellant  or  respondent,  to  be  recovered 
of  the  unsuccessful  party  after  ascertainment  or  taxation  there- 
of in  the  court  below  in  the  manner  prescribed  bj^  law. 

Promulgated  :May  29,  1902. 

It  is  ordered,  that  there  be  and  there  is  herebv  added  to  Sul)- 
division  3  of  Kule  X  of  the  Rules  of  this  Court,  a  paragraph 
designated  as  paragraph  e,  in  the  words  following,  namely : 

e. — After  the  brief  in  the  behalf  of  the  appellant  has  been 
filed,  no  motion  for  leave  to  amend  the  same  by  inserting  there- 
in, or  adding  thereto,  any  specification  of  error,  or  by  incorpo- 
rating new  matter  of  substance  in  the  statement  or  abstract  of 
tJie  case,  will  be  entertained.  By  consent,  in  writing,  of  re^ 
spondent,  and  without  leave  of  court,  the  brief  may  be  amended 
in  the  particulars  mentioned  or  in  any  other  respect^  or  a  new 
brief  may  be  filed  at  any  time  before  the  cause  is  submitted. 
The  court  will,  in  proper  cases,  upon  seasonable  application 
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and  ii|x>ii  such  tenns  as  it  may  prescribe,  .permit  the  brief  to  be 
amended,  or  a  i!e\v  brief  filed,  so  as  to  meet  the  requirements 
of  subdivision  1  t  f  paragraphs  c  and  d  of  this  subdivision.  Upon 
its  own  motion,  and  in  its  discretion,  the  court  may,  at  any 
time,  order  a  brief  to  be  amended  or  changed  in  any  particular, 
or  a  new  brief  filed ;  and 

It  is  ordered,  that  there  be  and  is  herebv  added  to  tlie  Rules 
of  this  Court  ihe  follo\Wng,  to  be  designatetl  as  Kule  Va,  in 
the  words  following,  namely  : 

Va. — Bills  of  ExcepticTns  Xot  Provided  for  ix  the 
Penal  Code:  The  legislative  assembly  having  made  no  i)ro- 
vision  for  the  settlement  of  bills  containing  exceptions  taken 
before  or  after  tne  trial  of  criminal  causes,  and  liaving  failed 
to  enact  any  statute  whereby  certain  pai)ers  and  matters  may 
he  authenticated,  certified,  and  transmitted  to  the  supreme  court 
in  criminal  appeals,  it  is  ordered  tliat^  whenever  a  part)'  desires 
to  have  the  exceptions  which  were  taken  or  deemed  to  be  taken 
either  before  or  after  the  trial,  settled  in  a  bill,  the  draft  of  a 
proposed  bill  juust  be  prepared  by  him  and  .pi-esented,  uix)n 
notice  of  at  least  tw^o  days  to  the  adverse  party,  to  the  judge  for 
settlement  within  ten  days  after  the  order  or  ruling  excepted 
to  is  made,  unless  further  time  is  granted  by  the  judge  or  a  jus- 
tice of  this  court,  or  wdthin  tliat  period  the  draft  must,  u^wn 
such  notice  of  nt  least  two  davs,  be  delivered  to  the  clerk  of 
the  district  court  for  the  judge.  When  received  by  the  clerk  ho 
shall  deliver  it,  together  with*  any  amendments  proposed  or  ob- 
jections thereto,  to  the  judge,  or  transmit  it,  wdth  such  amend- 
ments and  objections,  to  him  as  soon  as  may  be,  and,  when  sot- 
tied,  the  bill  muot  be  signeil  by  the  judge  and  filed  as  part  of 
the  record  of  the  case. 

The  only  method  of  presen-ing  for  review  by  tiiis  court  on 
appeal  any  proceeding,  evidence  or  matter  not  designated  by 
the  Penal  Code  ts  part  of  the  record  on  appeal  without  bill  of 
exceptions,  shall  be  by  bill  of  exceptions  prepareil  and  settled 
under  either  Section  2171  of  the  Penal  Code  or  this  Rule,  as 
the  one  or  the  other  may  be  appropriate;  thus  (for  example) 
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the  following  mentioned  papers  and  matters  must  be  included 
in  such  a  bill  if  ilie  party  aggrieved  would  have  them  reviewed : 
Motions  to  set  aside  an  indictment  or  information  with  the 
matter  in  support  thereof  not  otherwise  appearing  of  record; 
demurrers  to  indictments  or  inf onjaations ;  motions  for  new 
trials  together  -rith  the  matter  in  support  thereof,  including 
affidavits  used  thereon ;  motions  in  arrest  of  judgment;  matters 
(not  otherwise  of  record)  upon  which  an  order  made  after  final 
judgment  is  based ;  motions  for  change  of  venue  or  continuance, 
together  vnih  the  matter  in  its  support  and  in  opposition,  if  not 
other\vise  of  record ;  and  the  like. 

In  addition  to  the  papers  which  Section  2281  of  the  Penal 
Code  requires  him  to  transmit  by  copy  to  the  clerk  of  this  court, 
tlie  clerk  of  the  district  court  must,  upon  a  written  precipe 
tlierefor,  also  transmit  within  the  time  prescribed  by  said  sec- 
tion, as  part  of  the  record  on  appeal,  all  bills  containing  excep- 
tions taken  by  the  party  appealing  before  or  after  the  trial. 

Promulgated  October  9,  1902. 
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the  degree  of  the  crime  of  which  he  is  guilty.^  The  court  also 
instructed  the  jury  with  care  as  to  what  elements  must  accom- 
pany the  murder  to  malce  it  murder  in  the  first  dee^ree. 

In  the  Baker  Case,  supra,  the  court  says :  "The  question  for 
this  court  to  determine  is^  whether  this  was  a  sufficient  defini- 
tion of  murder  in  the  second  degree  (being  in  language  of  stat- 
ute), to  enable  the  jury  to  determine  the  essential  character- 
istic of  the  d^ree  of  homicide."  Testing  this  question  by  the 
instructions  given  in  this  case,  we  are  firmly  convinced  that  the 
requirements  have  been  complied  with.  First,  the  court  in- 
structed that  "murder  is  the  unlawful  killing  of  a  himian  being 
with  malice  aforethought  Second,  that  to  constitute  murder 
in  the  first  degree,  it  must  be  deliberate  and  premeditated.  Third, 
"All  other  kinds  of  murder  are  of  the  second  degree,^'  meaning, 
of  course^  all  kinds  of  murder  except  that  accompanied  by  delib- 
eration and  premeditation.  Construing  the  instructions  to- 
gether, it  is  impossible  to  draw  any  conclusion  from  them  other 
than  that  the  words  "All  other  kinds  of  murder  are  of  the  sec- 
ond degree,'^  means  the  unlawful  killing  of  a  human  being  with 
malica  The  definition  of  murder  in  the  second  d^ree  in  this 
state  is  simply  the  Code  definition  of  murder.  (State  v.  Calde^, 
23  Mont  504,  521 ;  State  v.  Fisher,  23  Mont  540,  546.)  From 
the  fact  that  the  crime  is  presumed  to  be  murder  in  the  second 
degree  "when  the  state  has  proved  the  killing  by  thp>  defendant 
without  evidence  tending  to  show  that  the  act  amoimts  to  man- 
slaughter, or  that  the  defendant  is  jusifiable  or  excusable" 
(State  V.  Fisher,  supra) ^  it  must  follow  that  murder  in  tho 
second  d^ree  is  simply  the  unlawful  killing  with  malice^  other- 
wise there  could  be  no  such  presumption,  and  if  that  presump- 
tion is  correct,  then  the  court  did  fully  instruct  as  to  murder 
in  the  second  degree  when  it  instructed  as  to  murder. 

MR  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court 

Upon  a  second  trial,  granted  to  the  defendant  by  the  district 
court  in  obedience  to  the  mandate  of  this  court  (State  v.  Shafer, 
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22  Mont  17,  55  Paxj.  526),  he  was  again  convicted  of  mnrder 
of  the  first  degree  and  condemned  to  death.  This  appeal  is  from 
the  judgment  and  an  order  denying  a  new  trial. 

1.  The  charge  against  the  defendant  was  by  information 
filed  by  the  county  attorney  by  leave  of  court  upon  a  motion  in 
writing  not  verified.  The  information  was  verified  by  the 
county  attorney  upon  his  information  and  belief.  Prior  to  the 
filing  of  the  formal  charge  there  had  been  no  preliminary  ex- 
amination by  a  justice  of  the  peace  founded  upon  a  complaint 
or  afiSdavit  reduced  to  writing  and  showing  probable  cause,  sup- 
ported by  oath  or  affirmation  of  any  person.  The  motion  for 
leave  iix  the  district  court  was  accompanied  by  a  statement  in 
writing,  but  this  was  not  supported  by  oath  or  affirmation.  The 
defendant  was  arrested  and  brought  into  court  under  a  bench 
warrant  issued  after  the  information  was  filed.  He  tJiereupon 
moved  the  court  to  set  aside  the  information  on  the  ground  that 
he  had  been  arrested  and  held  to  answer  the  chargq  preferred 
against  him  in  violation  of  Section  7  of  Article  III  of  the  Con- 
stitution of  the  state,  which  prohibits  the  issuance  of  any  war- 
rant to  seize  any  person  without  probable  cause,  reduced  to  writ- 
ing, and  supported  by  oath  or  affirmation.  The  motion  was 
overruled,  and,  upon  arraignment  the  defendant  standing  mute, 
a  plea  of  not  guilty  was  ordered  entered  by  the  court  There- 
after the  cause  was  tried,  resulting  in  a  judgment  of  conviction. 

The  contention  of  the  defendant  now  made  for  the  first  time 
in  this  case  is  that,  under  the  constitutional  provision  referred 
ta,  the  written  charge  by  the  coxmtj  attorney,  verified  npon  his 
information  and  belief  only,  and  not  supported  by  an  affidavit 
by  himself  or  some  other  person  setting  forth  facts  sufficient 
to  show  probable  cause,  did  not  authorize  the  issuance  of  the 
warrant,  his  arrest,  and  subsequent  trial. 

The  sections  of  the  statute  regulating  the  filing  of  informa- 
tions upon  leave  granted  by  court  (Penal  Codcj,  Sees.  1383- 
1387,  1810,  et  seq.)y  and  prescribing  the  necessary  steps  to  be 
taken,  require  a  written  motion  for  such  leave,  but  nowhere 
provide  that  it  must  be  supported  by  oath  or  affirmation.    Under 
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the  statute  of  1891  (Session  Laws  of  1891,  p.  249,  Sec.  3),  the 
county  attorney  was  required  to  verify  the  information,  but  Mr. 
Justice  Hunt,  in  commenting  upon  this  requirement  in  State  v. 
McCaffery,  16  M<»it  33,  40  Pae.  63,  points  out  that  the  words 
^'probable  cause,"  as  used  in  the  constitution,  are  properly  con- 
strued to  embrace  facts  embodied  in  a  complaint  or  information 
charging  an  ofiFense  upon  information  and  belief.  We  believe 
this  to  be  the  true  construction,  both  upon  principle  and  for 
sound  reasons  of  public  policy.  Where  a  charge  is  preferred 
by  indictment  in  this  state,  it  is  usually  based  upon  the  informa- 
tion and  belief  of  a  grand  jury  of  seven  men.  If  the  grand 
jury  were  required  to  act  upon  personal  knowledge  of  the  crimes 
for  which  they  present  indictments,  it  would  rarely  be  the  case 
that  a  charge  could  be  preferred,  no  matter  how  mudi  informa- 
tion they  might  obtain  from  witnesses,  nor  how  thoroughly  well 
founded  their  belief  in  the  truth  of  it  and  the  guilt  of  the  person 
accused.  So  it  is  with  the  county  attorney  or  other  public  officer 
in  endeavoring  to  bring  wrongdoers  to  punishment  In  the 
nature  of  things,  these  officers  can  rarely  have  personal  knowl- 
edge of  the  facts  and  circumstances  of  a  crime ;  and,  in  case  of 
their  inability  to  secure  the  affidavit  of  some  one  possessed  of 
such  knowledge  upon  which  to  prefer  a  charge,  the  lawbreaker 
would  go  unpunished.  The  provisions  of  the  Code  touching  in- 
formations merely  require  that  they  shall  be  subscribed  by  the 
county  attorney.  It  is  nowhere  made  his  dut^  to  attach  his 
verification,  or  to  support  the  formal  charge  by  an  affidavit 
either  by  himself  or  any  other  person.  It  was  held  by  this 
court  in  State  v.  Claruiy,  20  Mont  498,  52  Pac.  267,  that  the 
provision  of  the  constitution  here  invoked  is  not  violated  by 
an  omission  on  the  part  of  the  legislature  to  require  an  informa- 
tion to  be  verified,  but  that  it  is  satisfied  when  an  inf orm.ation, 
properly  subscribed,  is  filed  by  the  county  attorney,  because  in 
thus  presenting  a  formal  chaige  this  officer  acts  under  his  official 
oath.  After  a  careful  re-examination  of  the  authorities  citerl 
and  the  provisions  of  the  statute  pertinent  to  the  subject,  we 
are  satisfied  with  the  conclusions  reached  in  State  v.  Chmey, 
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supra;  and  it  necessarily  follows  that  the  written  motion  madd 
by  the  county  attorney  for  leave  to  file  the  information  need  not 
be  supported  by  oath  or  affirmation,  nor  is  it  required  that  it 
should  set  forth  with  technical  accuracy  the  facts  constituting 
a  formal  charge. 

2.  The  facts  leading  up  to  and  attending  the  homicide  are, 
briefly  stated,  the  following:  On  the  evening  of  August  11, 
1897,  the  deceased,  Hawkins,  and  the  defendant,  with  some  of 
iheir  friends,  had  attended  a  dance  at  the  Columbia  Gardens, 
a  resort  near  Butte^  in  Silver  Bow  county,  remaining  there 
until  the  following  morning.  About  2  o^clock  in  the  morning 
Hawkins  and  the  defendant  had  a  personal  encounter,  during 
which  Hawkins  struck  the  defendant  The  latter  thereupon 
drew  his  pistol  and  fired  twice  at  Hawkins,  but  without  effect 
Mutual  f Abends  interfered  and  stopped  the  conflict^  and  shortly 
thereafter  Hawkins  and  the  defendant,  with  their  friends^  re- 
turned to  Butta  The  defendant,  with  some  of  his  party,  went 
to  the  Swim  Saloon,  arriving  there  between  5  and  6  o'clock.  The 
bar  in  the  saloon  forms  a  right  angle  with  the  line  of  the  street, 
extending  back  from  the  front  Upon  entering  the  place  the 
rest  of  the!  party  began  to  drink,  and  were  standing  about  the 
room  in  front  of  the  bar.  The  defendant  apparently  did  not 
join  in  the  drinking,  but  stood  near  and  beyond  the  end  of  the 
bar  towards  the  back  of  the  room,  some  18  feet  from  the  en- 
trance, leaning  against  a  refrigerator.  He  was  facing  the  street 
entrance.  In  a  few  minutes  Hawkins  entered  alone.  From  this 
point  there  is  a  conflict  in  the  evidence  as  to  what  took  placa 
Some  of  the  witnesses  stated  that  Hawkins  advanced  towards 
the  bar  as  if  to  order  a  drink,  and  stopped  near  the  front  of  the 
room,  with  his  right  arm  resting  on  the  bar  and  his  left  hanging 
at  his  side;  that  thereupon,  the  defendant,  having  advanced 
within  a  foot  or  two  of  Hawkins,  thrust  the  muzzle  of  his  pistol 
against  Hawkins  and  fired ;  that  Hawkins  caught  the  pistol  and 
tried  to  wrest  it  from  the  defendant;  and  that  there  then  fol- 
lowed a  general  fight  between  Hawkins  on  one  side  and  the  de- 
fendant and  two  or  three  of  his  friends  on  the  other,  which  con- 
Vol.  XXVI— 2 
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tinued  until  HawkinB,  having  secured  the  pistol,  broke  away 
and  ran  into  the  street,  where  he  was  arrested  by  a  policeman. 
Other  witnesses  stated  that  Hawkins  upon  entering  the  place 
held  his  right  hand  concealed  in  the  pocket  of  his  coat;  that  he 
proceeded  to  within  a  few  feet  of  the  defendant^  who  advanced 
to  meet  him;  that  thereupon  Hawkins  and  the  defendant 
clinched  and  began  to  fight;  and  that  in  a  moment  the  shot  was 
fired  by  the  defendant,  inflicting  a  wound  in  Hawkins'  abdomen, 
from  which,  other  evidence  shows,  he  died  on  the  following  day. 
All  the  witnesses  agree  that  in  the  general  fi^t  Hawkins  was 
badly  beaten  and  cut  about  the  back  of  his  head  and  neck,  and 
that  this  was  done  by  the  friends  of  the  defendant  No  words 
were  spoken  by  either  Hawkins  or  defendant,  except  that,  just 
as  the  encounter  began,  one  or  the  other  (it  is  not  certain  which) 
said^  ''What  is  the  matter  with  you  i"  There  it.  in  the  record 
evidence  that  some  one  told  the  defendant  after  he  entered  tlie 
saloon  that  Hawkins,  since  his  return  from  the  Columbia  Gar- 
dens, had  been  trying  to  borrow  a  pistol,  and  had  stated  that  he 
was  ''going  to  kill  a  nigger  before  morning."  The  defendant  i^y 
a  negro,  as  was  also  Hawkins.  As  a  matter  of  fact,  it  subse- 
quently appeared  that  Hawkins  had  no  weapon  when  he  entered 
the  saloon.  He  was,  however,  a  large^  powerful  man,  and  in 
this  respect  considerably  superior  to  the  defendant  What  was 
the  cause  of  the  trouble  at  Columbia  Gardens,  the  evidence  does 
not  disclose. 

The  defendant  objected  to  all  of  the  evidence  tending  to  show 
the  previous  difficulty  between  himself  and  the  deceased,  on  the 
ground  that  this  occurrence  was  no  part  of  the  re^  gestae,  and 
any  inquiry  concerning  it  was  therefore  inmiaterial.  It  is  also 
argued  by  counsel  that  its  admission  by  the  court  was  preju- 
dicial to  the  defendant,  in  that  it  tended  to  establish  another 
and  distinct  ofienscL  This  evidence  was  offered  by  counsel  for 
the  state,  and  admitted  by  the  court,  as  tending  to  show  malice. 
What  occurred  there  was  certainly  no  part  of  the  res  gestae  of 
the  homicida  While  it  preceded  the  homicide^  and  may  be  said 
to  have  been,  in  a  sense^  one  of  the  series  of  circumstances  out 
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of  which  it  may  have  grown,  nevertheless  each  occurrence  was 
complete  in  itself;  and  in  the  eye.  of  the  law  the  responsibility 
of  the  respective  participants  in  each  was  to  be  judged  by  the 
positions  they  occupied  at  the  different  times,  and  the  motives 
which  prompted  them.  Who  was  in  the  wrong  in  the  encounter 
at  the  Columbia  Gardens  was  therefore  not  a  proper  inquiry  for 
the  jury  in  their  endeaver  to  fix  the  responsibility  for  what  oo- 
enrred  in  the  Swim  Saloon.  It  was  proper,  however,  for  them 
to  inquire  what  the  motive  or  impulse  was  which  prompted  the 
defendant  to  fire  the  shot  at  the  Swim  Saloon ;  and,  to  enlighten 
and  aid  them  in  this  inquiry,  the  condition  of  feeling  thereto- 
fore existing  between  the  defendant  and  the  deceased  was  per- 
tinent and  material.  In  making  this  condition  appear  to  the 
jury,  the  evidence  admitted  might  incidentally  bring  to  their 
knowledge  facts  tending  directly  to  establish  against  the  de- 
f^idant  another  and  distinct  offense  yet  the'  pofssible  effect  of 
such  evidence  did  not  render  it  open  to  legal  objection  on  tiie 
ground  that  iH  was  incompetent  or  inunaterial,  and  tended  di- 
rectly to  prejudice  the  defendant  in  the  eyea  of  the  jury.  (State 
«v.  Oeddes,  22  Mont  68,  55  Fac  919.)  A  trial  court  should 
carefully  guard  against  the  admission  of  evidence  tending  to 
showing  collateral  matters,  to  the  end  that  the  real  issue  may 
not  be  obscured,  and  the  defendant  be  thus  prejudiced;  at  the 
same  time  the  defendant  may  not  bet  allowed  to  exclude  from 
the  consideration  of  the  jury  facts  which  are  pertinent  to  the 
i^eal  issue  on  the  grotmd  that  upon  a  previous  occasion  he  had 
bden  guilty-  of  another  and  distinct  wrong.  (Stai^  v.  Oeddes, 
supra*)  The  witnesses  were  not  permitted  to  go  into  the  details 
of  the  previous  difficulty  so  as  to  make  it  appear  who  was  in  the 
wrong ;  and  the  court,  as  was  proper,  expressly  confined  the  jury 
in  dieir  consideration  of  the  evidence  in  this  connection  to  the 
question  whether  it  showed  malice  in  the  defendant  at  the  time 
of  the  homicide.  The  ruling  of  the  court  was  corrects  (People 
V.  Kern,  61  Cal.  244 ;  People  v.  Brown,  76  Cal.  573,  18  Pac. 
618;  People  v.  Thomson,  92  Cal.  512,  28  Pac  589;  People  v.. 
Colvm,  118  Cal.  351,  50  Pac.  539.) 
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3.  The  court  instructed  the  jury,  in  substance,  that  they 
were  at  liberty,  according  to  their  view  of  the  evidencei,  giving 
to  the  defendant  the  benefit  of  every  reasonable  doubt,  to  find 
him  guilty  of  either  d^ree  of  murder  or  of  manslaughter,  or  to 
acquit  him  entirely  if  upon,  the  whole  case  they  entertained  a 
reasonable  doubt  whether  he  killed  the  deceased  in  necessary 
self-defense.  Murder  was  properly  defined  in  the  words  of  the 
statute.  Then  followed  the  statutory  definitions  of  murder  of 
the  first  and  second  degrees,  of  manslaughter,  and  of  justifiable 
homicide;  no  attempt  being  made,  however,  to  draw  a  distincr 
tion  between  murder  of  the  first  and  seoond  degrees.  The  jury 
were  left  to  draw  this  distinction  for  themselves  from  the  gen- 
eral definitions  given,  and  the  words,  ''all  other  kinds  of  murder 
are  of  the  second  degree,'^  following  the  definition  of  murder 
of  the  first  degree^  Counsel  contend  that  this  was  prejudicial 
error.  The  identical  question  here  presemted  was  discussed  by 
this  court  in  State  v.  Baker,  13  Mont  160,  32  Pac.  647,  and 
decided  in  favor  of  the  contention  now  mada  The  court  in  the 
present  case  correctly  told  the  jury  that  the  facts  presented  in 
evidence  would  warrant  a  verdict  of  guilty  of  any  grade  of  un- 
lawful homicide  or  of  acquittal.  If  the  statements  of  some  of 
the  witnesses  were  to  be  taken  as  true,  the  shooting  of  the  de- 
ceased was  without  any  palliating  circumstances  whatever,  and 
the  result  of  a  deliberate  design  on  the  part  of  the  defendant 
to^  gratify  his  feelings  of  malice  and  revenge.  On  the  other 
hand,  there  was  evidence  from  which  the  inference  was  permis- 
sible that  it  was  the  result  of  passion  rekindled  by  the  sudden 
and  unexpected  appearance  of  the  deceased  while  the  defendant 
was  still  smarting  from  the  recollection  of  the  recent  encounter 

m 

at  Columbia  Gardens.  Under  this  view  the  jury  might  have 
concluded  that  the  defendant  was  prompted  by  preconceived 
malice  and  ill  will,  but  that  there  was  wanting  the  deliberate 
purpose  to  take  life  necessary  to  constitute  murder  of  the  first 
degree.  Again,  the  view  might  have  been  taken  that  the  killing 
was  the  result  of  a  sudden  heat  of  passion  brought  about  by 
a  renewal  of  the  trouble  by  the  deceased  himself ;  some  of  the 
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witnesses  having  testified  that  upon  entering  the  saloon  the  de- 
ceased advanced  towards  the  defendant  and  renewed  the  fight. 
A  finding  of  these  facts  would  have  justified  a  verdict  of  man- 
slaughter. Again,  there  was  evidence  tending  to  show  that  the 
deceased  had  made  a  threat  against  defendant's  life,  that  he 
had  endeavored  to  procure  a  pistol,  that  these  facts  had  been 
communicated  to  the  defendant,  and  that  the  deceased,  upon 
entering  the  saloon  in  sight  of  defendant^  had  his  right  hand 
concealed  in  his  pocket,  and  in  this  attitude  had  advanced  upon 
the  defendant  with  the  apparent  purpose  of  carrying  his  threat 
into  execution.  These  facts,  if  found  by  the  jury,  would  have 
justified  an  acquittal.  It  is  the  duty  of  the  trial  court  to  so 
declare  the  law  applicable  to  every  phase  of  the  case  that  the 
jury  may  consider  the  evidence  with  the  full  knowledge  of 
every  essential  element  of  each  grade  of  crime  of  which  the 
defendant  may  be  convicted.  (StcUe  v.  Baker,  supra.)  Jurors 
are  not  learned  in  the  law.  Ordinarily  they  have  not  experience 
and  knowledge  sufficient  to  enable  them  to  draw  nice  distinc- 
tions necessary  in  the  application-  of  legal  principles,  and,  xm.- 
less  the  court  comes  to  their  assistance  and  declares  these  dis- 
tinctions so  that  they  may  understand  and  apply  them,  they 
are  left  to  grope  in  confusion  and  uncertainty.  Under  such 
conditions  a  verdict  is  ignorant  guesswork,  and  not*  the  result 
of  intelligent  deliberation.  The  court  nowhere  told  the  jury 
that  murder  of  the  second  degree  is  the  unlawful  killing  of  a 
human  being  with  malice  aforethought,  but  without  deliber- 
ation. Thus  the  jurors  were  left  to  find  out  for  themselves, 
from  a  reading  of  the  statute,  and  by  a  process  of  exclusion, 
tliat  deliberation  is  the  distinguishing  characteristic  of  murder 
of  the  first  degree,  and  that  all  other  kinds  of  murder  are  of  the 
second  degree,  because  this  element  is  wanting.  Upon  further 
consideration  of  the  subject^  we  are  satisfied  that  the  rule  laid 
down  in  State  v.  Baker,  supra^  is  correct 

Let  the  judgment  and  order  be  reversed,  and  the  cause  be  re- 
manded for  a  new  trial. 

Reversed  and  remanded. 
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STATE  EX  BET..  ROBERT  MITCHELL  FURNITURE  CO., 
Plaintiff,  v.  TOOLE,  Governoe,  et  al..  Defendants. 

(No.   1,715.) 
(Submitted  October  19,  1901.     Decided  October  28,  1901.) 

Mandamus — Suit  Against  State — Mandamus  to  Officer — Staie 
Furnishing  Board — Rescinding  Contracts  —  Advertisement 
for  Bids — Union  Labor — Constitution. 

X.  Where  the  state  furnishing  board  regularly  accepts  a  bid  for  the  fui-nlsh- 
ing  of  supplies  to  the  state,  and  subsequently  refuses  to  sign  the  formal 
contract,  a  writ  of  mandate  to  compel  such  action  is  no>t  obnoxious  ^ 
the  objection  that  it  Is,  io  effect,  a  suit  iagainst  the  state. 

2.  Under  rolitlcal  Code,  Sec.  707,  providing  that  the  state  furofshiug  board 
must  award  the  contract  for  supplies  for  the  state  to  che  lowest  re:ip(*i:si- 
ble  bidder,  where  the  board  regularly  accepts  a  bid  for  supplies  its  actl>Mi 
in  subsequently  attempting  to  fsssclnd  the  contract  because  the  bidder  is 
shown  to  be  a  corporation  employing  non-union  workmen,  and  hostile  lo 
labor  organizations,  is  void. 

8.  Tliat  the  refusal  of  the  state  furnishing  board  to  award  a  contract  to  the 
lowest  responsible  bidder  is  merely  erroneous,  is  not  sufficient  to  Justify 
the  Issuance  of  the  writ  of  mandate. 

4.  A  contract  entered  Into  by  the  acceptance  of  a  bid  for  public  work,  ten* 
dered  pursuant  to  an  advertisement  limiting  the  right  to  bid  to  persons 
employing,  or  who  will  in  the  future  employ,  union  labor  only,  is  Toid. 

5.  An  absolutely  void  contract  cannot  be  made  valid  by  the  failure  of  public 
officers  to  object  to  it  upon  the  proper  ground. 

6.  Where  advertising  for  bids  Is  a  statutory  requirement,  neither  the  munici- 
pality nor  its  agents  can  make  a  contract  binding  upon  it  without  "compli- 
ance with  the  formalities  so  prescribed. 

7.  Advertisements  for  proposals  to  furnish  supplies  are  not  public  printing 
within  the  language  or  spirit  of  Section  80,  Art.  V,  of  the  Constitution. 

8.  Political  Code,  Sec.  705,  declares  that,  before  any  contract  for  the  furnish- 
ing of  supplies  to  the  state  is  let,  the  state  furnishing  board  must  adver- 
tise for  proposals  for  20  davs  In  two  dally  newspapers  printed  in  the 
state.  Constitution,  Art.  V,  Sec.  90,  ordains  that  all  printing  for  the 
state  snail  be  performed  under  contract  to  be  given  to  the  lowest  responsi- 
ble bidder.  Held,  that  where  an  advertisement  for  proposals  for  the  fur- 
nishing of  supplies  was  not  made  in  compliance  with  section  705,  but  was 
made  only  in  a  newspaper  which  had  the  contract  for  the  public  printing, 
and  a  contention  that  the  publication  was  lawful  ».ecause  the  advertise- 
ment was  public  printing  was  without  merit. 

Mandamus  by  the  state,  on  the  relation  of  the  Robert  Mitchell 
Furniture  Company,  to  Joseph  K.  Toole,  governor,  and  others, 
constituting  the  state  furnishing  board,  to  compel  respondents 
to  sign  a  formal  contract  for  the  furnishing  of  supplies  to  the 
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state  ty  relator.  There  was  a  demurrer  to  the  petition  and  a 
motion  to  quash  the  writ,  which  were  overruled,  and  answers 
and  a  reply  were  then  filed.  Alternative  writ  quashed^  and 
proceedings  dismissed. 

Statement  of  the  Case  by  Mb.  Justice  Pigott. 

This  is  an  application  by  the  plaintiff,  the  Robert  Mitchell 
Furniture  Company,  for  a  writ  of  mandate  commanding  the 
defendants  to  sign  a  certain  alleged  contract  An  alternative 
writ  was  issued.  A  demurrer  to  the  petition  and  a  motion  to 
quash  the  writ  were  overruled  and  denied  pro  forma.  Answers 
and  a  reply  were  then  filed.  Upon  the  issues  thus  framed  evi- 
dence was  taken.  So  far  as  need  be  stated  the  facts  are  these : 
The  defendants  Toole,  Donovan,  and  Hays  are  and  since  Janu- 
ary 7,  1901,  have  been,  respectively,  governor,  attorney  general, 
and  secretary  of  state  of  the  state  of  Montana,  and  as  such  have 
constituted,  and  do  now  constitute,  the  state  board  of  examiners 
and  ex  officio  furnishing  board.  .  One  of  the  duties  of  the  fur- 
nishing board  is  to  provide  furniture  and  supplies  for  the  state 
capitol,'  and  to  that  end  to  contract  with  the  lowest  responsible 
bidder  therefor.  On  the  20th  day  of  May,  1901,  the  board 
directed  that  an  advertisement  be  inserted  in  the  Helena  Inde- 
pendent, a  daily  newspaper  printed  at  the  seat  of  government 
of  the  state,  and  in  two  newspapers  printed  and  published 
without  the  state,  for  sealed  proposals  to  furnish  certain  sup- 
plies and  furniture  for  the  state  capitol.  The  advertisement 
ran  for  twenty  days  in  the  Helena  Independent  and  in  the 
other  newspapers  designated  by  the  board,  but  it  was  not  in- 
serted in  any  newspaper  printed  in  the  state  of  Montana  except 
the  Independent.  Before  the  publication  of  the  advertisement 
the  board  had  awarded  to  the  owner  of  the  Helena  Independent 
a  contract  to  do  the  printing  for  the  state,  which  contract  was 
in  existence  while  the  advertisement  appeared  in  that  newd- 
paper.  On  the  1st  day  of  August,  1901,  the  board  opened  and 
compared  the  proposals  received,  there  being  six  bidders. 
Among  the  proposals  was  one  from  the  plaintiff  offering  to 
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furnish  the  supplies  called  for  in  the  advertisement  at  a  stated 
price.  On  August  2d,  3d,  and  5th  the  board  further  discussed 
and  considered  the  several  proposals,  and  on  the  6th  day  of 
August,  by  unanimous  vote,  awarded  the  contract  to  the  plain- 
tiff for  the  sum  of  $35,781  upon  the  amended  proposal,  schedule 
and  specifications  submitted  by  the  plaintiff  and  notified  the 
company  of  the  acceptance  of  its  offer.  The  attorney  general 
was  directed  by  the  board  to  prepare  a  formal  contract  con- 
formable to  ih.3  agreement  resulting  from  the  acceptance  of  the 
bid.  This  he  did,  and  it  was  signed  by  the  plaintiff  but  not 
by  the  board  or  its  members.  The  bid  of  the  plaintiff  was  not 
accompanied  by  any  bond.  At  some  time  between  the  10th 
and  23d  of  August  the  plaintiff  delivered  to  the  attorney  gen- 
eral its  bond  bearing  date  August  10th,  in  the  penal  sum  of 
$18,000,  payable  to  the  state  furnishing  board  of  the  state  of 
Montana.  This  bond  was  never  presented  to  the  board.  A  few 
days  prior  to  the  23d  of  August  the  members  of  the  board  re- 
ceived from  certain  organizations,  commonly  called  "labor 
unions,"  protests  against  the  signing  of  the  contract  theretofore 
made  with  the  plaintiff,  the  protests  asserting  hostility^  on  the 
part  of  the  plaintiff  toward  labor  organizations  and  that  it 
employed  persons  who  were  not  members  of  unions.  A  meeting 
was  called  for  August  23d  for  the  sole  purpose  of  investigating 
and  taking  action  upon  these  protests.  At  the  meeting  one  Mc- 
Donald, president  of  the  union  known  as  the  "Western  Labor 
Union,"  presented  the  protests  and  evidence  in  support  of  the 
so-called  "charges,''  and  a  representative  of  the  plaintiff  ap- 
peared in  its  behalf.  Upon  consideration  of  the  "charges"  and 
the  purported  evidence  in  support  of  them,  the  board  formally 
reconsidered  its  action  in  awarding  the  contract  to  the  plaintiff, 
the  governor  voting  in  the  negative.  It  was  then  moved  that 
the  contract  be  canceled,  which  motion  was  carried  against  the 
negative  vote  of  the  governor.  The  following  is  a  copy  of  the 
minutes  of  that  meeting: 

"Helena,  Mont.,  Aug.  23,  1901. 
"The  following  protests  to  the  signing  of  the  contract  with 
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the  Robert  Mitchell  Furniture  Company  having  been  received : 
Silver  Bow  Trades  &  Labor  Assembly,  No.  61,  Butte,  Mont ; 
Missoula  Federal  Labor  Union  No.  43,  Missoula  Mont  f  West- 
em  Labor  Union,  Butte,  Mont ;  Western  Montana  Trades  & 
Labor  Council,  Missoula,  Mont ;  Barbers'  Union,  Butte,  Mont ; 
Mountan  View  Lodge,  No.  29,  International  Association  of 
Machinists,  Anaconda,  Mont ;  United  Brotherhood  of  Carpen- 
ters &  Joiners  of  America,  Missoula,  Mont. ;  Big  Blackf  oot 
Lumbermen's  Union,  No.  47,  Bonner,  Mont ;  Montana  State 
Trades  &  Labor  Council,  Butte,  Mont ;  Carpenters'  Union  No. 
88,  Anaconda,  Mont ;  Eed  Lodge  Labor  Union  No.  70,  Red 
Lodge,  Mont, — ^the  board  met  to  hear  the  matter  of  such  pro- 
tests, which  were  presented  by  Mr.  Daniel  McDonald,  president 
of  the  Western  Labor  Union,  on  behalf  of  the  several  labor 
organizations,  and  by  Mr.  Lou  Hartson,  on  behalf  of  the  Robert 
Mitchell  Furniture  Company.  The  minutes  of  the  previous 
meetings  were  approved.  In  the  matter  of  the  protest  against 
awarding  the  contract  to  the  Robert  Mitchell  Furniture  Com- 
pany for  the  furnishing  of  the  state  capitol ;  whereas,  evidence 
was  submitted  to  the  board  that  the  said  Robert  Mitchell  Furni- 
ture company  was  denominated  by  the  labor  unions  of  the 
United  States  as  hostile  to  labor  organizations,  and  was  classed 
as  a  scab  company ;  and,  whereas,  said  facts  were  presented  to 
the  state  furnishing  board.  Now,  therefore,  after  considering 
the  charges  and  evidence  in  support  thereof,  it  is  hereby  re- 
solved :  that  the  action  of  the  boarjd  in  awarding  the  contract  to 
the  Robert  Mitchell  Furniture  Company  be  reconsidered :  And 
that  motion  carried,  Messrs.  Donovan  and  Hays  voting  aye.  A 
motion  being  made  by  a  member  of  the  board  to  cancel  said 
contract,  and  the  same  being  submitted  to  the  board,  was  car^ 
ried,  Messrs.  Donovan  and  Hays  voting  aye,  and  the  contract 
was  declared  to  be  canceled.  On  both  the  above  motions  Gov. 
J.  K.  Toole  voted  in  the  negativa  Mr.  Lou  Hartson,  the  rep- 
resentative of  the  Robert  Mitchell  Furniture  Company,  was 
notified  in  person  by  the  secretary  of  the  board  of  the  decision 
of  the  board,  rescinding  the  former  order  to  award  the  contract 
to  his  firm.    Board  adjourned." 
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At  this  meeting  the  goTemor  inquired  where  the  bond  was 
and  the  attorney  general  answered  that  he  had  it  in  his  office^ 
whereupon  the  goyemor  inquired  whether  there  was  any  objec- 
tion on  account  of  the  bond,  and  whether  there  were  any  objec- 
tions other  than  fhe  one  presented  to  the  board  by  the  labor 
unions,  and  was  informed  that  there  were  none.  As  to  which 
member  of  the  board  informed  the  governor  that  there  was  no 
objection  to  the  contract  save  the  one  in  respect  of  union  labor 
is  not  clear,  for  the  governor,  after  testifying  that  he  made  in- 
quiries at  that  meeting  of  the  board  whether  there  was  any 
other  reason  and  was  told  that  there  was  not,  testified :.  ^^I  will 
not  say  positively  that  you  (the  attorney  general)  said  that 
there  were  no  other  reasons  or  objections  to  that  bid ;  but  yo«t 
made  no  objection  on  account  of  the  bond ; .  *  *  *  there 
was  no  odier  reason  assigned,  or  suggested,  passed  upon,  or 
determined  by  the  board/'  The  secretary  of  state  testified  that 
the  only  reason  why  he  voted  to  rescind  the  contract  was  h^ 
cause  of  the  matter  set  out  in  the  resolution.  No  reason  was^ 
assigned,  suggested,  discussed,  passed  upon  or  considered  by 
the  board  other  than  the  one  set  forth  in  the  resolution.  At  the 
time  of  the  rescission  or  cancellation  of  the  contract  the  attorney 
general  knew  that  the  advertisement  had  not  been  printed  in 
any  newspaper  in  Montana  except  the  Helena  Independent^ 
and  had  actual  knowledge  of  the  provision  of  Sec^tion  705  of 
the  Political  Code  which  makes  it  the  duty  of  the  board  to 
advertise  for  twenty  days  in  two  daily  newspapers  printed  in 
the  state.  On  the  28th  day  of  August,  1901,  this  proceeding 
was  instituted,  the  plaintiff  asking  that  the  defendants  be  re- 
quiTed  to  sign  and  deliver  the  formal  contract  prepared  by  tho 
attorney  general  or  one  in  substance  similar  thereto.  There- 
after and  on  the  18th  day  of  October,  a  bond  in  the  penal  simi 
of  $76,000,  duly  executed  by  the  plaintiff  and  a  surety  com- 
pany, conditioned  for  the  faithful  performance  of  the  contract^ 
was  delivered  to  the  secretary  of  state,  but  no  action  thereon  wa* 
taken  by  the  board. 

Messrs.  Toole  &  Bach,  for  Relator. 
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Mr.  James  Donovan,  Attorney  Generdly  for  Defendants. 

ME.  JUSTICE  PIGOTT,  after  stating  the  case,  delivered 
the  opinion  of  the  court 

Many  questions  have  been  argued  which  we  need  not  decide, 
— ^for  instance,  we  find  it  unnecessary  to  determine  whether 
the  furnishing  of  a  bond  in  conformity  with  the  provisions  of 
Section  708  of  the  Political  Code  is  always  a  prerequisite  to 
a  valid  contract  with  the  board,  or  to  determine  the  kindred 
question  whether  the  board  might  waive  or  excuse  the  failure 
of  the  plaintiff  to  present  a  bond  with  its  bid,  and,  if  it  could, 
whether  it  did  so ;  and  also  the  question  whether  the  plaintiff 
followed  the  requirement  of  the  latter  sentence  of  Section  70ft 
of  the  Political  Code  providing  that  "a  sample  and  minute  de- 
scription of  every  article  must  accompany  and  be  deposited 
with  each  proposal."  For  the  purposes  of  the  proceeding  we 
assume,  but  do  not  decide,  that  these  questions  and  all  others 
not  specially  discussed  should  be  solved  in  plaintiff's  favor. 
So  viewing  the  case,  we  deem  it  necessary  or  advisable  to  con- 
sider but  four  questions: 

1-  The  defendants  Donovan  and  Hays  attack  the  petition 
and  alternative  writ  of  mandate  upon  the  ground  that  the  pro- 
ceeding is  in  effect  an  action  against  the  state  and  say  that  'i 
state  of  the  Union  is  not  without  its  express  consent  subject  t> 
suit  in  its  own  courts  or  in  those  of  another  state.  They  say 
that  the  doctrine  is  absolute  'and  cannot  be  overthrown  indi- 
rectly by  the  institution  of  actions  against  state  officers  when 
in  effect  they  are  actions  against  the  state.  With  this  we  agree. 
{Lang ford  v.  King,  1  Mont  33 ;  Fish  v.  Cuthbert,  2  Mont  598 ; 
State  ex  rel.  Journal  Pvb  Co,  v.  Kenney,  9  Mont  3S9,  24  Pac 
96;  23  Am.  &  Eng.  Enc.  Law  (1st  Ed.),  83.)  But  the  present 
proceeding  is  not  in  effect  an  action  or  proceeding  against  the 
state.  If  the  allegations  of  the  petition  are  true  the  proposal 
of  the  plaintiff  was  regularly  accepted  and  the  contract  let  to 
it  as  the  lowest  responsible  bidder  after  a  compliance  with  all 
the  statutory  requirements.     The  state  by  its  authorized  agent 
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awarded  a  contract,  and  the  object  of  the  present  proceeding 
is  to  compel  the  defendants  as  public  officers  of  the  state  to  sign 
the  formal  contract,  and  thereby  perform  what  is  alleged  to  be 
their  ministerial  dntv.  K  the  duty  to  be  performed  by  a  public 
officer  of  the  state  is  purely  ministerial,  the  writ  of  mandate 
may  be  issued,  the  case  being  otherwise  a  proper  one  for  the 
employment  of  such  writ  {Stale  ex  rel.  State  Pvb.  Co,  v. 
Smith,  23  Mont.  44,  57  Pac-  449,  and  cases  there  cited;  Mar- 
bury  V.  Madison,  1  Cranch,  137,  2  L.  Ed  60;  In  re  Ayers,  123 
U.  S.  500,  8  Sup.  Ct  183,  31  L.  Ed.  230.)  In  the  case  last 
cited  the  court  approved  the  following  extract  from  the  opinion 
in  Board  of  Liquidation  et  oZ.  v.  McComb,  92  United  States, 
541  (23  L.  Ed.  628):  "A  state,  without  its  consent,  cannot 
be  sued  by  an  individual ;  and  a  court  cannot  substitute  its  own 
discretion  for  that  of  executive  officers  in  matters  belonging  t»> 
the  proper  jurisdiction  of  the  latter.  But  it  has  been  well  set- 
tled that  when  a  plain  official  duty,  requiring  no  esercise  of 
discretion,  is  to  be  performed,  and  performance  is  refused,  any 
person  who  will  sustain  personal  injury  by  such  refusal  may 
have  a  mandamus  to  compel  its  performance ;  and,  when  such 
duty  is  threatened  to  be  violated  by  some  positive  (^cial  act, 
any  person  who  will  sustain  personal  injury  thereby,  for  which 
adequate  compensation  cannot  be  had  at  law,  may  have  an  in- 
junction to  prevent  it  ;'^  and  upon  that  principle  this  court  has 
often  entertained  proceedings  against  state  officers,  the  latest 
being  State  ex  rel.  Staie  Savings  Bank  v.  Barret,  State  Treas- 
urer, 25  Montana,  112,  63  Pacific  Reporter,  1031.  If  the  de- 
fendants owe  to  the  plaintiff  the  performance  of  an  act  which 
the  law  specially  enjoins  as  a  duty  resulting  from  an  office, — 
in  other  words,  if  the  defendants  as  m^nbers  of  the  board  owe 
to  the  plaintiff  a  duty,  and  the  performance  of  that  duty  is  a 
ministerial  act  not  involving  the  exercise  of  discretion  or  judg^ 
ment, — the  writ  of  mandate  will  lie  to  compel  such  perf  ormance, 
and  the  state  is  not  thereby  subjected  to  an  action  or  proceeding. 
The  petition  is  not  obnoxious  to  the  objection  urged. 

2.     Section  707  of  the  Political  Code  provides  with  refer- 
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ence  to  the  state  furnishing  board:  "The  proposals  received 
must  be  directed  to  the  board,  opened  and  compared  by  it  at 
its  office  at  twelve  o'clock  noon,  of  the  day  specified  in  the  ad- 
vertisement, and  the  board  must  award  the  contract  for  fur- 
nishing such  supplies,  or  any  of  them,  to  the  lowest  responsible 
bidder  at  such  tima^'  Section  709  provides,  among  other 
things,  that  any  and  all  bids  may  be  rejected  and  the  board  may 
advertise  again.  The  board  is  a  governmental  agency  possess- 
ing such  powers  and  jurisdiction,  and  such  only,  as  the  law 
confers  upon  it.  In  the  examination,  comparison,  and  consider- 
ation of  the  proposals  and  in  awarding  the  contract  the  board 
exercises  its  discretion.  The  duty  imposed  is  to  award  the  con- 
tract to  the  lowest  responsible  bidder,  unless  the  bids  be  re- 
jected. This  rhe  statute  commands  it  to  do;  and  whenever, 
after  a  compliance  with  the  statutory  prerequisites  essential 
to  the  valid  acceptance  of  a  bid,  it  has  regularly  awarded  the 
contract,  there  spring  into  existence  vested  rights  which  tlie 
board  cannot  destroy  or  impair.  It  cannot  insert  into  the  for- 
mal written  contract  any  condition  not  consonant  with  the  con- 
tract already  made  by  virtue  of  the  acceptance  of  the  bid. 
(American  Lighting  Co,  v.  McCwen,  92  Md.  703,  48  Atl. 
352.)  In  the  absence  of  fraud,  accident,  and  mistake^ 
or  other  legal  reason  sufficient  to  render  the  acceptance- 
void  or  voidable,  the  contract  resulting  therefrom  cannot  (un- 
less by  mutual  consent)  be  changed  or  annulled,  nor  may  itvS 
obligation  be  impaired,  by  any  act  of  the  board.  True,  such  a 
contract  is  subject  to  the  approval  of  the  governor  and  stat& 
treasurer  (Constitution,  Art^  V,  Sec  30 ;  Section  710,  Political 
Code;  StaJte  ex  rel.  State  Pub.  Ca,  v.  Hogwn,  22  Mont.  384, 
56  Pac.  818 ;  State  ex  rel.  State  Pub.  Co.  v.  Smith,  23  Mont. 
44,  57  Pac.  449),  but  this  is  a  matter  which  doe?  not  concern 
the  members  of  the  board  nor  give  it  the  right  to  recall  the- 
acceptance  and  award.  When  it  has  thus  regularly  di8charge<: 
the  duty  imposed  upon  it  by  the  law,  its  jurisdiction  in  respef  t 
of  awarding  the  contract  is  exhausted ;  its  discretion  was  exer- 
cised and  the  power  further  to  exercise  it  is  gone.     We  are 
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aware  that  there  is  some  conflict  of  opinion  upon  this  subject, 
but  we  think  that  such  must  in  the  nature  of  things  be  the  rule 
applicable  to  boards  and  officers  clothed  with  specially  delegate<l 
authority  and  intrusted  with  limited  jurisdiction.  Support  for 
these  general  observations  may  be  found  in  People  ex  rel.  Hol- 
ler V.  Board  of  Contract  and  Apportionment  of  City  of  Albany, 
2  Howard's  Practice  Reports  (N.  S.)  423;  People  ex  rel.  I/wnr 
ney,  v.  Campbell,  72  New  York  Reports  496;  State  ex  rel. 
Whedon  v.  York  County,  13  Nebraska  57  (12  N.  W.  817) ; 
Wren  v.  Fargo,  2  Oregon  20 ;  People  ex  rel.  Coughlin  v.  Oleor 
son,  121  Xew  York,  631  (25  N.  E.  4) ;  Boren  v.  Commissianr 
ers,  21  Ohio  State  Reports,  311 ;  State  ex  rel.  Coogan  v.  Bar- 
bour, 53  Connecticut,  76  (22  Ad.  686,  55  Am.  Rep.  65.) 

The  action  of  the  board  in  attempting  to  cancel  the  contract 
was  void  unless  a  cause  existed  which  the  law  recognizes  as 
sufficient  to  invalidate  the  contract  We  proceed  to  ascertain 
whether  such  cause  appears. 

3.  In  behalf  of  the  sttomefj  general  and  the  secretary,  of 
state  the  argument  is  advanced  that  the  reason  stated  in  the 
resolution  was  sufficient  to  justify  the  board  in  reconsidering 
the  motion  by  which  the  bid  of  the  plaintiff  was  adopted  anl 
in  canceling  the  contract  thereby  created.  It  is  asserted  and 
seriously  argued  that,  conceding  the  regularity  of  all  the  pro- 
ceedings precedent  to  the  letting  of  the  contract  and  the  validity 
of  the  letting^  the  board  possessed  the  right  to  cancel  the  con- 
tract upon  the  ground  that  the  plaintiff  'Vas  denominated  by 
the  labor  unions  of  the  United  States  as  hostile  to  labor  organi- 
zations and  was  classed  as  a  scab  company.'^  The  advertise- 
ment was  silent  upon  the  subject  of  union  labor  and  non-union 
companies  or  persons;  it  did  not  pretend  to  limit  the  bidding 
to  those  who  were  friendly  or  indifferent  to  labor  organizations, 
— if  it  had  done  so  it  would,  as  we  shall  see^  have  been  invalid ; 
on  the  contrary  the  notice  was  addressed  to  all  persons — ^the 
invitation  to  present  proposals  was  general.  The  proposal  of  the 
plaintiff  was  filed ;  the  board  declared  it  to  be  the  lowest  re- 
sponsible bidder  and  awarded  the  contract  to  it     The  plaintiff 
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was  not  guilty  of  fraud  or  deceit ;  the  board  was  not  misled ;  it 
was  not  induced  to  let  the  contract  by  any  misrepresentation 
whatever ;  the  bid  of  the  plaintiff  was  not  accepted  through  any 
accident  or  mistake.     By  what  sort  of  logic  do  the  attorney 
general  and  secretary  of  state  attempt  to  defend  their  position  i 
Let  their  answer  speak  upon  this  point    After  reciting  that  the 
plaintiff  was  hostile  to  labor  organizations  and  was  classed  as 
a  non-union  company,  it  avers  that  this  "fact,  in  the  judgment 
of  defendants  as  said  state  furnishing  board,   rendered  said 
company  liable  to  be  enjoined  from  carrying  out  said  contract, 
and  on  the  further  grounds  that  said  company  was  more  liable 
to  be  unavoidably  delayed  by  strikes  and  labor  troubles  than  if 
said  contract  were  let  and  awarded  to  a  company  or  person  not 
hostile  to  labor  organizations;  that,  knowing  the  attitude  of 
labor  organizations  towards  the  relator  herein,  it  was^  probiible 
and  likely  that  the  furnishing  and  deliveiy  of  the  furniUire 
and  supplies  under  said  contract  by  said  relator  would  result 
in  great  damage  and  injury  to  the  state,  which  could  not  be 
adequately  provided  against  under  the  contract     The  fact  that 
said  company  was  hostile  to  labor  organizations,  and  having 
been  so  classed  by  them  as  a  non-union  company,  wa»  a  reason, 
in  the  judgment  of  the  defendants  as  such  state  furnishing 
board,  which  would  affect  tiieir  responsibility  as  bidders  and 
render  them  less  responsible  and  trustworthy  than  if  they  were 
not  hostile  to  labor  organizations  or  classed  as  a  nonunion  com- 
pany.    That  said  fact  that  said  relator  was  hostile  to  labor 
organizations  and  classed  as  a  nonunion  company  was  not  known 
to  the  defendants  at  the  time  they  let  and  awarded  said  con- 
tract to  the  relator  herein."    Is  it  not  wasting  words  to  declare 
the  evident  and  palpable  fact  that  this  is  not  a  reason  which  the 
law  recognizes  as  a  sufficient  cause  for  avoiding  the  contract? 
We  are  not  to  be  imderstood  as  denying  the  legal  right  of  the 
board  in  good  faith  but  erroneously  to  award  a  contract  to  one 
who  is  not  in  fact  the  lowest  re^)onsible  bidder,  for  we  appre- 
hend the  rule  in  this  state  to  be  that  the  action  of  the  board  will 
be  controlled  or  interfered  with  only  where  it  clearly  appears 
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that  the  refusal  to  award  the  contract  to»  the  lowest  responsible 
bidder  was  fraudulent  or  in  bad  faith,  or  was  the  result  of  an 
abuse  of  discretion  (which  is  equivalent  to  a  failure  to  exercise 
discretion)  ;  that  the  refusal  was  merely  erroneous  is  not  suffi- 
cient to  justify  the  issuance  of  the  writ  of  mandate.  Such 
seems  to  be  the  principle  underlying  the  decision  in  State  ex  rel. 
Eaves  et  al.  v.  Richards,  16  Montana,  145  (40  Pac.  210,  28  L. 
R  A.  298,  50  Am.  St  Eep.  476).  It  may  be  that  the  refusal 
to  award  a  contract  to  the  lowest  bidder  who  is  in  all  respect > 
responsible,  for  the  sole  reason  that  he  is  inimical  to  organized 
labor  and  is  classed  as  a  nonunion  employer,  would  be  arbi- 
trary, oppressive  and  unjust  conduct,  indicating  that  the  b^jard 
failed  to  exercise  discretion.  But  however  this  may  be,  the  rule 
stated  is  inapplicable  to  the  case  at  bar.  The  action  of  the 
defendants  must  be  tested  by  a  more  rigid  rule,  for  the  board 
did  not  refuse  to  let  the  contract ;  it  awarded  the  contract  to  the 
plaintiff,  and  seventeen  days  thereafter  ordered  its  cancellation 
for  the  alleged  reason  stated  in  the  resolution  of  August  28. 
If  a  contract  was  made  by  the  acceptance  of  the  bid,  the  board 
was  powerless  to  rescind  its  action  and  thereby  cancel  the  con- 
tract, except  for  a  cause  which  in  the  eye  of  the  law,  rendered 
it  void  or  voidable.  In  this  respect  it  was  like  a  contract  be- 
tween individual  persons  in  which  each  enters  into  coven  ant^^ 
with  the  other, — ^it  could  not  be  annulled  at  the  pleasure  or 
caprice  of  one  party  alone.  Can  it  be  sanely  suggest^  by  even 
the  most  prejudiced  man  that  a  private  person  possesses  the 
legal  right  to  hold  for  naught  a  contract  to  which  he  is  a  party 
because  the  other  party  is  a  person  who  is  inimical  to  organized 
labor  and  is  classed  as  a  nonunion  employer,  the  contract  being 
silent  on  that  subject  ?  Of  course  the  law  would  not  recognize 
such  reason  as  cause  for  the  annulment  of  the  contract;  and 
equally  as  a  matter  of  course  is  the  rule  the  same  in  the  case 
of  contracts  between  boards  and  the  individual  person  or  cor- 
poration. In  so  far  as  its  legal  value  and  force  is  concerned 
the  reason  assigned  might  as  well  have  been  that  the  plaintiff 
employed  members  of  labor  unions,  was  therefore  inimical  to . 
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nonunion  workingmen,  and  was  classed  as  a  union  company; 
or  that  the  directors  of  the  plaintiff  beliefv^ed  in  the  dogma  of 
the  infallibility  of  the  Pope  and  were  therefore  unfriendly  to 
Protestants,  or  in  the  doctrine  of  transubstantiation  and  in 
auricular  confession,  or  were  high  churchmen  and  therefore 
<*lassed  as  ritualists ;  or  that  they  were  in  sympathy  with  Eng- 
land's policy  towards  Ireland  and  therefore  distasteful  to  the 
Fenians ;  or  were  members  of  a  law  and  order  league  and  hence 
inimical  to  anarchists  and  their  sympathiz^rs.  In  passing  we 
<»bser\'e  bv  wav  of  illustration  that  a  contract  between  private 
I)ersons  may  provide  that  it  shall  cease  to  be  obligatory  or  l^e 
void  if  either  party  to  it  shall  employ  nonunion  men,  and  the 
law  will  permit  the  provision  to  have  its  full  force;  and  so  with 
an  inhibition  against  the  hiring  of  union  men  and  with  all  otlier 
stipulations  which  are  not  impossible  of  performance,  not  im- 
moral, nor  contrary  to  public  policy.  A  private  person  seeking 
proposals  may  give  notice  that  the  bidders  must  be  members 
of  labor  organizations  or  employers  of  none  but  union  work- 
men ;  the  acceptance  of  a  bid  made  in  accordance  with  the  terms 
of  the  notice  would  constitute  a  contract  the  conditions  whereof 
will  be  binding.  But  the  advertisement  for  proposals  and  the 
contract  created  by  the  acceptance  of  a  proposal  made  pursuant 
thereto  to  do  work  or  furnish  supplies  for  the  state  stand  upon 
a  different  footing.  The  object  of  advertising  for  proposals  is 
•  to  invite  and  secure  the  benefit  of  competitive  bidding.  Section 
705  of  the  Political  Code  prescribes  that  before  any  contract 
is  let  the  board  must  advertise  in  two  daily  newspapers  printed 
in  the  state,  one  of  which  must  be  printed  at  the  capital,  for 
seale<l  proposals  to  furnish  the  supplies  desired.  This  court, 
in  State  ex  rel.  Lambert  v.  Coad,  23  Montana,  131  (57  Pac. 
1092),  quoted  with  appi-oval  the  following  language  from  the 
opinion  of  Dement  v.  Rokker,  126  Illinois,  174  (19  X.  E.  33) : 
*' Letting  by  contract  to  the  Mowest  res|x>nsible  bidder'  nece*^- 
sarily  implies  equal  opportrmity  to  and  freedom  in  all  whose 
interests  or  inclinations  might  thus  impel  them  to  compete  at 
the  bidding.    Xo  one  may  be  compelled  to  bid  at  such  a  letting. 
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but  there  must  be  entire  fairness  and  freedom  in  competition. 
*  *  *  The  manifest  purpose  in  requiring  the  contract  to 
be  let  to  ^the  lowest  responsible  bidder'  is  to  protect  the  stat« 
against  imposition  and  extortion."  A  contract  entered  into  by 
the  acceptance  of  a  bid  for  public  work  tendered  pursuant  to 
an  advertisement  limiting  the  right  to  bid  to  persons  employing 
or  who  will  in  the  future  employ  union  labor  only,  is  neces- 
sarily void ;  the  advertisement  is  illegal,  for  it  tends  to  defeat 
the  very  purpose  it- was  intended  by  the  legislature  to  subserve. 
In  Adams  v.  Brerui.7i,  177  Illinois,  194  (52  K  K  314,  42  L.  R. 
A.  718,  69  Am.  St  Rep.  222),  the  board  of  education  adver- 
tised for  bids  for  the  construction  of  a  roof  for  an  addition  to 
one  of  the  free  school  buildings,  the  advertisement  containing 
the  following  notice:  "Xone  but  union  labor  shall  be  employed 
on  any  part  of  the  work  where  such  work  is  classified  under 
any  existing  union."  The  bid  of  one  Knisely  was  accepted, 
and  a  contract  made  containing  a  provision  that  none  but  union 
labor  should  be  employed  by  him.  A  taxpayer  filed  a  bill  ask- 
ing that  the  contract  be  declared  void  and*  that  the  board  be 
enjoined  from  carrying  it  out  or  expending  money  under  it. 
One  of  the  reasons  given  in  the  application  to  the  board  for  the 
adoption  of  the  clause  respecting  the  employment  of  union  labor 
was  that  it  would  do  away  wdth  strikes  upon  school  buildings 
and  thereby  save  the  board  much  annoyance  and  delay.  The 
syllabi  accurately  state  the  conclusions  of  the  court  as  follows : 
"(3)  Board  of  education  cannot  bind  itself  to  give  only  union 
men  employment.  A  board  of  education  has  no  power  to  agree 
with  the  representatives  of  labor  organizations  to  insert  in  all 
its  contracts  for  work  upon  school  buildings  a  provision  that 
none  but  union  men  should  be  employed  in  such  work,  or  placed 
upon  its  pay  rolls.  (4)  A  board  of  education  has  no  discretion 
to  make  contracts  restricting  competition.  That  a  board  of 
education  might  have  been  of  the  opinion  its  action  was  for 
the  public  benefit  affords  no  justification  for  limiting  compe- 
tition among  bidders  upon  school  building  contracts,  by  requir- 
ing them  to  employ  only  union  men  in  the  work.     (5)   Stipula- 
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tion  in  public  contract  for  employment  of  union  men  only  is 
illegal.  A  provision  in  a  contract  for  a  public  school  building, 
which  requires  the  employment  of  union  men  only,  creates  a 
monopoly  in  their  favor,  and  restricts  competition  by  prevent- 
ing contractors  from  employing  any  but  union  men,  excluding 
all  others  engaged  in  the  same  kind  of  work."  The  like  prin- 
ciple is  the  basis  of  the  decision  in  Staie  ex  rel.  Snyder  v.  Port- 
land Natural  Gas  &  OH  Co.,  153  Indiana,  483  (53  N.  E.  1089, 
74  Am.  St.  Rep.  314). 

Although  the  reason  given,  at  the  time  of  the  attempted  can- 
cellation is  not  recognized  by  the  law  as  valid,  yet  if  there  is 
cause  sufficient  to  render  the  contract  void  it  mav  be  shown. 
The  defendants  are  not  estopped  to  urge  other  defenses.  An 
absolutely  void  contract  cannot  be  made  valid  by  the  failure  of 
public  officers  to  object  to  it  upon  the  proper  ground.  There 
is  no  need  of  precedents  to  sustain  this  statement.  Staie  ex  reh 
Leech  v.  Board  of  Canvassers  of  Chateau  Co.,  13  Montana,  23, 
(31  Pac.  879),  is  not  exactly  in  point.  The  case  of  Newell  v. 
Meyendorff,  9  Montana,  254  (23  Pac.  333,  8  L.  R.  A.  440,  18 
Am.  St  Rep.  738),  is  not  pertinent. 

4.  Was  the  advertisement  inviting  proposals  published  ac- 
cording to  law  ?  It  was  inserted  in  the  Helena  Independent,  a 
daily  newspaper  published  at  the  seat  of  government,  where  it 
ran  for  twenty  days  prior  to  the  time^when  the  bids  were 
opened  and  compared ;  but  it  was  not  printed  in  any  other  news- 
paper within  the  state.  Section  705  of  the  Political  Code  reads 
as  follows:  "Before  any  contract  is  let,  the  board  must  adver- 
tise for  twenty  days  in  two  daily  newspapers  printed  in  the 
state,  one  of  which  must  be  published  at  the  seat  of  government, 
for  sealed  proposals  jto  furnish  any  and  all  the  supplies  men- 
tioned in  the  next  preceding  section."  The  advertisement  ap- 
peared in  but  one  paper  printed  in  the  state,  and  hence  the  sec- 
tion was  not  complied  with.  Where  advertising  for  bids  is  n 
statutory  requirement,  the  law  is  that  neither  the  municipality 
nor  its  agents  can  make  a  contract  binding  upon  it  without 
compliance  with  the  formalities  so  prescribed.     "Bids  need  not 
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be  called  for  unless  the  statute  requires  it ;  but  if  notice,  adver- 
tising and  similar  preliminaries  are  required,  a  contract  entered 
into  without  attention  to  these  preliminaries  will  be  held  in- 
valid. *  *  *  Xhe  same  rule  applies  to  the  letting  of  con- 
tracts on  behalf  of  the  state  and,  before  a  contract  can  become 
valid  and  binding  upon  the  state,  the  statutory  formalities  must 
be  complied  with.''  (State  ex  rel.  Lambert  v.  Coad,  23  Montana, 
131,  57  Pac.  1092,  and  cases  there  cited.)  The  only  argu- 
ment advanced  by  the  plaintiff  against  this  objection  to  the 
contract  is  that  Section  705  conflicts  with  Section  30  of  Article 
V  of  the  state  Constitution,  which  ordains  that  "all  stationery, 
printing,  paper,  fuel  and  lights  used  in  the  legislative  and  other 
departments  of  government,  shall  be  furnished,  and  the  print- 
ing, and  binding  and  distribution  of  the  laws,  journals  and  de- 
partment reports  and  other  printing  and  binding,  and  the  re- 
pairing and  furnishing  the  halls  and  rooms  used  for  the  meet- 
ing of  the  legislative  assembly  and  its  committees  shall  be  per- 
formed under  contract,  to  be  given  to  the  lowest  responsible 
bidder  below  such  maximum  price  and  under  such  regulations 
as  may  be  prescribed  by  law."  Counsel  for  the  plaintiff  argue 
that  the  legislative  assembly  had  no  power  to  require  the  \)\iL- 
lication  of  the  advertisement  to  be  made  in  any  newspaper  other 
than  the  Helena  Independent,  the  proprietor  of  which  had  the 
contract  for  the  public  printing,  and  that  the  publication  of 
the  advertisement  in  that  newspaper  constituted  a  compliance 
with  the  law.  The  position  of  counsel  is  untenable.  It  is  ap- 
])arent  to  us  that  advertisements  for  proposals  are  not  public 
printing,  within  the  language  or  spirit  of  Section  30, — a  con- 
tract for  advertising  for  proposals  to  furnish  supplies^  is  not 
required  to  be  let  as  a  printing  contract  to  the  lowest  responsible 
bidder;  in  other  words,  within  the  purview  and  intent  of  Sec- 
tion 30,  an  advertisement  inviting  bids  is  not  printing,  the  con- 
tract for  which  must  be  let  to  the  lowest  responsible  bidder ;  a 
contract  for  doing  the  printing  mentioned  in  Section  30  does 
not  include  advertisements  for  bids.  In  the  absence  of  a  con- 
stitutional inhibition  the  legislative  assembly  has  the  right  to 
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prescribe  the  manner  of  giving  notice  for  proposals  to  furnish 
supplies.  It  has  done  so  by  Section  705,  which  requires  that 
the  state  furnishing  board  must  advertise  for  such  proposals 
in  two  daily  newspapers  printed  in  the  state,  one  of  which  must 
be  printed  at  the  capital.  This  section  is  in  no  wise  repugnant 
to  the  constitution. 

For  the  reason  that  the  advertisement  for  proixisals  was  not 
published  in  accordance  with  the  requirements  of  Section  705 
of  the  Political  Code,  the  alternative  writ  is  quashed  and  the 
proceeding  is  dismissed,  at  the  costs  of  the  plaintiff.  Let  judg- 
ment be  entered  accordingly. 

Writ  quashed  and  proceeding  dismissed. 


JORDAX  ET  AL.,  Appellants,  v,  AXDKU S  et  x\l.. 

Respondents. 

(No.   1,705.) 

On  Motion  to  Dismiss  Appeal. 

(Submitted  October  28,  1901.     Decided  October  28,  1901.) 

Appeal  and  Error — Trayxscript — PHivting — Rules  of  Court — 
Constitutional  Law  —  Judicial  Departineni  —  Legislative 
Regulation, 

Under  Constltation,  Art.  VIII,  Sees.  2,  3,  15,  giylng  the  supreme  court  appellate 
jurisdiction  of  all  cases  in  law  and  equity,  subject  to  such  limitations  and 
regulations  as  may  be  prescribed  by  law,  and  giving  the  legislature  power  to 
prescribe  regulations  and  limitations,  and  declaring  that  writs  of  error  and 
appeals  shall  be  allowed  from  the  decisions  of  the  district  court  to  the 
supreme  court,  under  such  regulations  as  may  be  prescribed  by  law,  the. 
legislature  had  no  power  to  regulate  the  physical  form  of  the  pleadings 
and  instruments  to  be  filed  with  the  supreme  court;  and  the  act  of  March 
9,  1901,  known  as  "Senate  Bill  101, •*  providing  that  transcripts  on  appeal 
may  be  printed  or  typewritten,  at  the  election  of  the  appellant,  is  Invalid. 


36 

126 

26 

37 
45 

«1 

26 
f86 

4 

^fl    87 
39   169 

Appeal  from  District  Court,  Custer  County;  C.  H.  Loud, 
Judge, 
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Proceedings  by  W.  A.  Jordan  and  others  against  W.  W. 
Andrus  and  others.  From  a  judgment  in  defendants'  favor, 
plaintiffs  appeal.    Dismissed. 

Messrs.  Strevell  £  Porter  and  Mr.  Oeo.  W.  Farr,  for  Appel- 
lants. 

Mr.  0.  W.  Myers  and  Mr.  Sidney  Sanner,  for  Eespondents. 

ME.  JUSTICE  MILBURN  delivered  the  opinion  of  tho 
court. 

This  cause  is  before  the  court  upon  the  motion  of  the  respond- 
ents to  dismiss  the  appeal  upon  the  grounds:  '*(!)  That  the 
transcript  on  appeal  herein  by  the  said  appellants  is  not  printed, 
nor  made  upon  paper  ten  inches  long  by  seven  inches  wide,  nor 
are  the  typewritten  pages  thereof  seven  and  one-half  inches 
long  by  three  and  one-half  inches  wide,  nor  is  said  transcript 
otherwise  or  at  all  made  in  conformity  with  Subdivision  1  of 
Rule  VI  of  this  court.  (2)  That  said  transcript  on  appeal  is 
not  in  conformity  with  Subdivision  1  of  Rule  VII  of  this  court 
in  this:  that  the  cover  thereof  does  not  state  the  title  of  this 
court  or  of  said  cause,  or  otherwise  or  at  all  conform  to  said 
rule  in  relation  to  covers  in  transcripts  on  appeal.  (3)  That 
said  transcript  is  made  out  in  a  slovenly  manner.  *  *  * 
(4)  That  the  order  of  the  district  court  from  which  this  appeal 
is  taken  or  sought  to  be  taken,  to-wit,  the  order  made  and  en- 
tered July  16,  1901,  dissolving  and  vacating  the  temporary 
restraining  order  theretofore  made  in  this  action,  is  not  an  ap- 
j>ealable  order,  within  the  meaning  of  Sections  1722  and  1723 
of  the  Code  of  Civil  Procedure,  as  amended  February  28,  1899, 
and  an  appeal  does  not  lie  from  said  order  to  this  court.''      . 

The  transcipt  is  typewritten.  Subdivision  1  of  Rule  VI  re- 
quires transcripts  to  be  printed.  Is  the  rule  abrogated  and  an- 
nulled by  the  x\ct  of  the  legislature  approved  March  9,  1901, 
known  as  ''Senate  Bill  101"  (Laws  of  1901,  page  161),  and 
providing  that  all  transcripts,  documents  and  papers  filed  in 
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the  supreme  court  in  connection  witli  any  appeal  taken  and 
mentioned  in  the  chapter  in  the  Code  of  Civil  Procedure  upon 
appeals  in  civil  actions  may  be  printed  or  typewritten,  at  the 
election  of  the  appellant  ?  If  the  Act  is  within  the  powers  of  the 
legislature,  then  the  rule  of  this  court  opposed  to  it  is  null,  and 
the  motion  to  dismiss  the  appeal  must  be  denied,  so  far  as  the 
first  ground  is  concerned. 

This  particular  question  is  not  treated  of  in  any  opinion  of 
any  court  to  which  we  have  been  referred,  or  by  any  of  the 
learned  writers,  many  of  whose  works  we  have  examined. 

The  constitution  of  this  state  vests  the  powers  of  government 
in  three  different  and  distinct  departments, — ^the  legislative, 
the  executive^  and  the  judicial.  It  is  not  necessary  to  quote 
from  the  multitudinous  authorities  supporting  the  proposition 
that  it  is  not  lawful  for  any  department,  or  officer  thereof,  to 
interfere  with  the  power  of  any  other  department.  It  is  suffi- 
cient to  refer  to  the  constitution  (Article  IV,  Sec.  1)  and  to 
State  ex  rel  State  Pvb.  Co.  v.  Smith,  23  Mont.  44,  5Y  Pac.  449. 

Section  3  of  Article  VIII  of  the  Constitution  of  this  state 
declares  that  "the  appellate  jurisdiction  of  the  supreme  court 
shall  extend  to  all  cases  at  law  and  in  equity,  subject,  however, 
to  such  limitations  and  regulations  as  may  be  prescribed  by 
law."  Section  2  of  the  same  article  also  gives  the  legislature 
power  to  subject  the  appellate  jurisdiction  to  "regulations"  and 
"limitations;"  and  Section  15  of  the  article  is  as  follows: 
"Writs  of  error  and  appeals  shall  be  allowed  from  the  decisions 
of  the  said  district  courts  to  the  supreme  court  under  such  regu- 
lations as  may  be  prescribed  by  law." 

What  is  meant  by  "limitations"  and  "regulations?''  The 
words  in  their  ordinary  sense  are  easily  understood  to  mean 
what  they  in  legal  parlance,  respectively,  imply,  to-wit,  restric- 
tions of  power  and  rules  of  conduct  or  proceeding.  The  matter 
of  this  rule  need  not  be  treate<l  as  in  any  wise  affected  by  the 
power  of  the  legislature  to  establish  limitations  to  jurisdiction. 
Its  power  to  make  rules  of  conduct  or  proceeding  (that  is,  rules 
of  procedure  and  practice)  is  all  that  can  be  considered  on  this 
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motion.  The  question  is,  has  the  legislature  the  authority  un- 
der the  constitution,  after  having  enacted  a  Code  of  Civil  Pro- 
cedure, including  a  chapter  establishing  the  procedure  and 
practice  in  the  matter  of  appeals  to  the  supreme  court,  to  dic- 
tate to  the  supreme  court  as  to  the  very  physical  substance  of 
the  pleadings  and  other  instruments  which  it  may  be  necessarj" 
for  the  justices  to  handle,  read  and  study  in  their  deliberations 
after  the  cause  is  submitted  ? 

What  style  of  typewriter  would  the  legislature  permit  the 
appellant  to  use  i  What  size  of  type  i  How  close  shall  the  lines 
be  ?  How  thick  is  to  be  the  paper  i  How  small  or  large  shall 
the  pages  be  i  What  sort  of  ink  shall  the  operator  use  in  pre- 
paring the  papers, — record  or  copying^  How  skillful  in  the 
use  of  the  machine  shall  the  typewriting  oj^erator  be?  If  the 
legislature  has  the  power  to  dictate  as  to  carbon  copies  of  tran- 
scripts to  l)e  used  on  appeal,  why  has  not  the  legislature  the 
power,  under  the  constitution,  to  force  the  justices  to  read, 
study  and  handle^  during  its  deliberations,  sometimes  extending 
through  a  long  ])eriod  of  time,  papers  prei>ared  upon  tissue 
paper,  with  machines  making  faint  impressions  from  small 
type,  and  with  such  ink  or  carbon  that  they  will  he  annoying, 
inconvenient,  untidy  and  soon  indecipherable^  Could  a  regu- 
lation such  as  that  last  above  suggested  be  within  the  powers  of 
the  legislature  to  regulate  the  procedure  and  practice  on  appeal 
to  the  supreme  court?  If  not,  then  we  cannot  see  how  any 
regulation  of  any  character  dictating  to  our  department  of  the 
state  government  what  kind  of  ink  or  other  material  substance 
shall  be  used,  or  how  the  ink  shall  be  put  on,  in  the  manufac- 
turing of  the  pleadings  and  papers  to  be  handled  and  perused 
by  the  justices,  can  l>e  valid.  ^Miglit  not  the  legislature  go  far- 
ther, and  permit  the  appellant  to  use  a  \)en  instead  of  a  type- 
writer ?  Power  to  dictate  to  this  department  of  government  as 
to  the  use  of  tv|>ewritten  transcripts  includes  tlie  right  to  order 
us  to  struggle  through  a  mass  of  penwritten  transcripts  and  all 
other  records  and  papers,  including  briefs.. 

Wherein  would  such  acts  be  within  the  ix>wer  of  the  legis- 
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latiire,  as  a  ''regulation"  of  the  appellate  jurisdiction  of  this 
court  i  Would  it  not  be  simply  and  only  an  obstruction  put  in 
the  way  of  the  court,  and  interfering  with  its  deliberations  upon 
a  cause  or  matter  after  its  submission,  and  of  which  it  has  ac- 
quired jurisdiction  under  the  constitution  and  the  laws  defin- 
ing, limiting  and  establishing  its  ix)wers,  and  under  the  lawful 
procedure  and  practice  through  and  hj  means  of  which  the 
litigants  had  presented  their  several  contentions  to  the  court? 
We  think  it  would  be  an  illegal  attempt  to  interfere  with  the 
oi:)erations  of  the  judiciary  in  the  performance  of  its  duties 
after  it  had  acquired  jurisdiction. 

It  is  doubtless  true  that  the  legislature  has  jx^wer  by  "regu- 
lations" to  estiiblish  the  procedure  in  civil  and  criminal  cases 
(that  is,  the  steps  to  be  taken  by  the  parties  in  an  action  or 
other  legal  proceeding  before  this  court),  so  far  as  such  pro- 
cedure does  not  amoimt  to  a  denial  of  justice,  and  has  power  to 
declare  by  law  what  shall  bo  the  practice  on  appeal  (that  is  to 
say,  to  fix  the  form,  manner  and  order  of  conducting  and  car- 
rj'ing  on  causes  through  their  various  stages  according  to  the 
principles  of  law)  ;  but  wo  cannot  see  how  the  power  to  make 
regulations  (that  is,  to  establish  procedure  and  practice)  in- 
cludes the  power  to  int<?rfere  with  the  discretion  of  this  court 
in  saying  that  the  instruments  filed  for  the  reading  of  the 
justices  of  the  court  shall  be  printed  and  upon  certain  sized 
pa])er,  to  the  end  that  causes  may  be  conveniently  heard  and 
disposed  of,  and  not  delayed  by  the  necessity  of  handling  and 
reading  papers  which  are  inconvenient  in  shape  and  condition. 

To  admit  power  in  the  legislature  to  annul  the  rule  referred 
to,  and  to  permit  the  appellant,  at  his  option,-  to  compel  the 
justices,  desiroiis  to  learn  the  facts  and  to  consider  the  points 
of  counsel,  to  labor  through  a  mass  of  carbon  copies  of  type- 
written matter,  is  as  imwarranted  as  to  admit  that  the  legisla- 
ture has  power  to  authorize  counsel,  w'ithout  the  consent  of 
court,  to  submit  their  causes  without  argument,  oral  or  printed. 

To  require  transcripts  to  be  printed  is  to  regulate  the  manner 
of  hearing  and  considering,  and  does  not  interfere  with  any 
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right  of  the  appellant  to  take  and  perfect  his  appeal,  or  to  take 
or  to  omit  any  step  in  procedure,  or  to  alter  the  practice ;  that 
is,  the  form,  manner  or  order  of  conducting  his  appeal.  The 
rule  is  only  a  declaration  on  the  part  of  the  court  that,  in  doing 
its  share  of  the  labor  in  connection  with  the  appeal,  it  must 
have  the  papers  of  such  material  substance,  style  and  size  that 
the  justices  may  not  have  their  labors  increased  beyond  what 
they  should  be. 

Under  the  federal  constitution  the  Supreme  Court  of  the 
United  States  has  appellate  jurisdiction  "under  such  regula- 
tions as  the  congress  shall  make."  Is  there  a  single  lawyer  in 
the  world  who  believes  that  the  latter-named  court  would  recog- 
nize as  valid  an  Act  of  congress  such  as  our  Senate  Bill  Xo. 
101  ?  If  the  answer  to  this  question  is  "Xo,"  as  it  must  be, 
then  by  what  process  of  reasoning  can  we  hold  this  Act  of  our 
legislature  as  binding  upon  this  court  ? 

Mr.  Justice  Field,  of  the  Supreme  Couirt  of  the  United 
States,  in  1859,  when  a  justice  of  the  Supreme  Court  of  Cali- 
fornia, in  Houston  v.  Williams,  13  Cal.  24,  73  Am.  Dec  565, 
speaking  of  an  Act  amending  the  Practice  Act,  and  requiring 
the  opinion  of  the  court  to  be  given  in  writing,  said :  "If  the 
power  of  the  l^slature  to  prescribe  the  mode  and  manner  in 
which  the  judiciary  shall  discharge  their  official  duties  be  once 
recognized,  there  will  be  no  limit  to  the  dependence  of  the  latter. 
If  the  legislature  can  require  the  reasons  of  our  decisions  to  be 
stated  in  writing,  it  can  forbid  their  statement  in  writing,  and 
c^nforce  their  oral  announcement,  or  prescribe  the  paper  upon 
which  tliev  shall  be  written,  and  the  ink  which  shall  be  used. 
And  yet  no  sai;ie  man  will  justify  any  such  absurd  pretension. 
But  where  is  the  limit  to  this  power  if  its  exercise  in  any  par- 
ticular be  admitted  ?  The  truth  is,  no  such  jx)wer  can  exist  ia 
the  legislative  department,  or  be  sanctioneil  by  any  court  which 
has  the  least  respect  for  its  own  dignity  and  independence.  In 
its  own  sphere  of  duties,  this  court  cannot  be  trammeled  by  any 
legislative  restrictions.''  This  opinion  of  the  learned  justice 
lias  never  been  adversely  criticised  by  any  court  or  by  any  law- 
book writer,  so  far  as  we  have  been  advised. 
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It  is  true  that  the  California  constitution  did  not, in  1859 
give  the  legislature  power  to  make  such  regulations  as  are  pro- 
vided for  in  our  constitution,  but,  in  view  of  the  inherent  powers 
of  our  court,  which  we  do  not  believe  the  constitution  takes 
away  and  reposes  in  the  legislature,  we  think  the  language  of 
Justice  Field  appropriate  to  the  matter  before  us ;  and  we  can 
reasonably  believe  that  the  Supreme  Court  of  the  United  States 
would  adopt  the  words  and  thoughts  of  Mr.  Justice  Field  if 
congress  should  assume  to  act  under  the  powers  conferred  by 
the  constitution,  and  should  enact  a  statute  similar  to  our  Sen- 
ate BOl  No.  101. 

Although  the  cases  were  not  upon  facts  identical  with  those 
in  the  case  at  bar,  yet  the  views  expressed  by  the  court  of  In- 
diana in  In  re  Petition  of  Leach,  134  Ind.  665,  34  N.  E.  641, 
21  L.  R.  A.  701,  and  by  the  Supreme  Court  of  Illinois  in  In  re 
Application  of  Day,  181  111.  73,  54  K  E.  646,  50  L.  E.  A.  519, 
go  far  to  support!  what  we  have  said  above  as  to  the  inherent 
powers  of  this  court,  which  are  beyond  the  power  of  the  legis- 
lature to  control.  In  the  latter  case  it  was  held  that  a  statute 
overriding  the  rules  of  the  court  respecting  the  admission  of 
attorneys,  by  requiring  the  admission  of  any  person  who  began 
to  study  law  before  a  specified  time,  provided  he  has  obtained 
a  diploma  from  a  law  school  in  the  state  after  a  specified  period 
of  attendance,  or  has  passed  a  satisfactory  examination  before 
an  examining  board  after  a  prescribed  course  of  study,  is  an 
tinconstitutional  assumption  of  power  properly  belonging  to  the 
courts. 

Senate  Bill  No.  101  is  unconstitutional  and  of  no  binding 
force  upon  this  court. 

Examination  of  the  transcript  shows  that  there  is  nothing 
in  the  second  ground  of  the  motion. 

As  to  the  third  point,  it  is  sufficient  to  say  that  the  inter- 
lineations and  general  appearance  complained  of  are  very-  ap- 
parent, and  are  such  as  will  not  appear  in  a  printed  transcript ; 
but,  on  account  of  the  fact  that  the  appeal  is  to  be  dismissed 
upon  the  first  ground  of  the  motion,  it  is  not  necessary  to  say 
more  as  to  this^  the  third  ground. 


44  MiciiENEK  V.  Fransham.  [Oct.  T.'Ol 

The  fourth  ground  is  not  teni^le.  The  order  appealed  from 
is  not  one  dissolving  a  mere  restraining  order,  but  one  refusing 
an  injunction  pendente  lite,  and  is  appealable.  The  case  of 
Weizsteiw  v.  Boston  &  Montana  C.  C.  &  S.  Mining  Co.  25 
Mont.  136,  63  Pac.  1048,  does  not  apply,  except  so  far  as  it 
shows  the  difference  between  a  restraining  order  and  an  injunc- 
tion pendente  lite. 

As  appellants  in  good  faith  complied  with  the  Act  which  at- 
tempts to  grant  the  privilege  of  filing  typewritten  transcripts 
with  carbon  copies,  they  should  not  be  called  upon  to  suffer  the 
loss  of  all  opportimity  to  appeal. 

Therefore  this  appeal  is  dismissed  without  prejudice  to  a  mo 
tion  to  reinstate  if  a  transcript  be  prepared,  served  and  filed 
in  accordance  with  liules  VI  and  IX  of  this  court  within  sixlv 
davs  from  this  date. 

Dismissed. 


MICIIEXEK,   Respondent,   v.   FRAXSHAM,   Appet.laxt. 

(No.  1,703.) 

On  Motion  to  Dismiss  Appeal. 

(Submitted  October  28,  1901.     Decided  October  28,  1.001.) 
For  syllabus,  see  Jordan  tt  al.  v.  Andrus  et  al.,  ante  p.  87. 

Appeal  from  Distiict  Covrt,  Gallatin  County;  Henry  C. 
Smith,  Judge. 

Action  by  Thomas  Michener  against  W.  J.  Fransham,  sheriff 
of  Gallatin  county.  From  a  judgment  in  favor  cf  plaintiff  and 
from  an  order  denying  a  new  trial,  defendant  appealed.  Motion 
to  dismiss  appeal.     Granted. 
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Messrs.  Luce  &  Lace,  for  Appellant. 

Mr.  Eugene  B.  Hoffman,  for  Respondent. 

ME.  JUSTICE  MILBURN  delivered  the  opinion  of  the 
court. 

For  the  reason  set  out  in  the  opinion  this  day  filed  in  the 
ease  of  W.  A.  Jordan  et  al.  v.  W.  W.  Andrus  et  al.  {ante  page 
Sly  66  Pac.  502),  the^  motion  to  dismiss  this  appeal,  upon  the 

ground  that  the  transcript  is  not  printed  as  it  should  have  been 
in  Accordance  with  Rule  VI,  is  granted  and  the  appeal  is  dis- 
missed, without  prejudice  to  a  motion  to  reinstate  if  appellant 
shall  prepare,  file  and  serve  a  printed  transcript  in  accordance 
with  the  requirements  of  Rules  VI  and  IX  of  this  court,  withi'i. 
sixty  days  from  this  date. 

Appeal  dismissed. 


SHADVILLE,  Appellant,  v.  BARKER  et  al.. 

Respondents. 

(No.  1.727.) 

On  Motion  to  Dismiss  Appeals. 

(Submitted  October  28,  1901.     Decided  October  29,  1901.) 

Appeal — Timie  of  Filing  Transcript-^— Laches — Defective  Au- 
thentication of  Transcript — Dismissal. 

Under  Supreme  Court  Rule  IV,  Subdivision  2,  an  appeal  will  be  dismissed  where 
appellant  is  guilty  of  laches  in  not  filing  the  transcript  with  the  clerk  of 
the  supreme  court  within  60  days  after  the  appeal  was  perfected. 

On  Rehearing. 

1.  Where  on  appeal  the  transcript  prepared  and  certified  by  the  clerk  is  de- 
fective for  failure^  to  comply  with  the  rules,  and  appellant's  counsel  pre- 
pares a  corrected  transcript,  and,  instead  of  having  the  clerk  certify  there- 
to as  required  by  Code  of  Civil  Procedure,  Sec.  1739,  detaches  the  certificate 
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from  the  defective  transcript  and  attaches  It  to  the  corrected  one»  without 
the  knowledge  or  authority  of  the  clerk,  such  transcript  cannot  be  con- 
sidered. 
2.  Under  Code  of  Civil  Procedare,  Sec.  1905,  and  Political  Code,  Bee.  4636, 
providing  that  transcripts  on  appeal  must  be  certified  by  the  clerk,  under 
seal,  after  comparison  with  the  original  fllea,  no  other  method  of  authenti- 
cation is  lawful. 

Appeal  from  District  Court,  Cascade  County;  J.  B.  Leslie, 
Judge. 

Action  by  Ida  May  Shadville  against  Marcella  S.  Barker 
and  another,  h^irs  of  Edwin  J.  Barker,  deceased.  From  a  judg- 
ment in  favor  of  defendants,  and  from  an  order  denying  a  new 
trial,  plaintiff  appeals.     Appeals  dismissed  on  motion. 

Mr.  Robert  B.  Smith,  Mr.  F.  H.  Gould  and  Mr.  W.  H. 
Alford,  for  Appellant 

Mr.  William  G.  Downing  and  Mr.  Thom^as  C.  Brady,  for 
Respondents. 

]MR.  CHIEF  JUSTICE  BRAXTLY  delivered  the  opinion 
of  the  court. 

Motion  to  dismiss  the  appeals  herein  from  the  judgment  and 
an  order  denying  a  new  trial  on  the  ground  that  the  transcript 
was  not  filed  with  the  clerk  of  this  court  within  sixty  days 
after  the  appeals  were  perfected,  as  required  by  Subdivision  2 
of  Rule  IV  of  the  rules  of  this  court. 

From  the  papers  filed  in  support  of  the  motion  it  appears 
that  the  appeals  were  perfected  on  August  3, 1901.  The  motion 
to  dismiss  was  filed  on  October  8.  The  typewritten  transcript 
was  lodged  with  the  clerk  on  October  22.  This  was  fuTnishe<l 
to  counsel  for  the  appellant,  upon  demand,  not  later  than  Sep- 
tember 11,  or  twenty-seven  days  prior  to  the  filing  of  the  mo- 
tion. Counsel  for  appellant  attempt  to  excuse  their  neglect  to 
lodge  the  same  with  the  clerk  of  this  court  within  the  prescribed 
time,  on  the  ground  that  the  original  copy  furnished  by  the 
clerk  of  the  district  court  was  not  prepared  in  conformity  witli. 
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the  rules  of  this  court  as  to  form  and  contents,  and  that  the 
fault  lies  with  that  oflBcer,  and  not  with  them.  It  appears,  how- 
ever, that  though,  at  the  time  they  received  the  transcript  from 
the  clerk,  on  September  11,  they  still  had  eighteen  days  within 
which  to  have  the  transcript  corrected,  and  to  comply  with  the 
rule,  they  failed  and  neglected  to  do  so ;  for  it  appears  that  at 
no  time  thereafter  did  they  demand  of  the  clerk  that  he  correct 
the  copy  furnished,  or  prepare  and  furnish  one  meeting  the 
requireme;Dts  of  the  rule  of  this  coiirt  as  to  form  and  contents. 
Xor  have  they  yet  done  so,  as  they  admit  that  the  transcript  now 
in  the  hands  of  the  clerk  of  this  court  is  the  defective  copy 
originally  furnished  them  by  the  clerk  of  the  district  court. 
While  the  rule  invoked  by  respondents  provides  that,  if  the  de- 
lay in  filing  the  transcript  has  been  without  laches  on  the  part 
of  the  appellant,  his  appeal  will  not  be  dismissed  for  such  delay 
until  a  reasonable  time  has  been  allowed  for  filing  it,  no  such 
sufficient  excuse  has  been  rendered  in  this  case  whv  the  iienaltv 
should  not  be  inflicted. 

It  is  therefore  ordered  that  the  appeals  be  dismissed. 

Dismissed. 
On  Kehearinq. 

(Decided  December  2,  1901.) 

MR.  CHIEF  JUSTICE  BRA:N^TLY  delivered  the  opinion 
of  the  court 

(>n  October  29  of  this  year  the  appeals  herein  were  dismissed, 
on  motion  of  respondents,  on  the  ground  that  the  transcript  had 
not  been  filed  in  this  court  within  the  sixty  days  prescribed  by 
Subdivision  2  of  Rule  IV  of  the  rules  of  this  court. 
Subsequently  appellant  was  granted  a  rehearing  upon 
the  suggestion  of  her  counsel  that  the  court  had  been 
mistaken  in  concluding  that  the  transcript  filed  pending 
the  motion  is  imperfect  It  was  further  urged  in  support  of 
thq  application  for  a  rehearing  that  it  appeared  from  the  afii- 
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davit  of  Eobert  B.  Smith,  Esq.,  one  of  appellant's  counsel,  that 
the  appellant  is  a  poof  person,  and  f oo*  this  reason  had  not  been 
able  to  procure  funds  sufficient  to  pay  for  a  corrected  transcript 
in  time  to  enable  her  to  comply  Adth  the  rule,  and  that  the  mo- 
tion should  have  been  denied  on  this  ground.  Upon  a  further 
examination  of  the  transcript  in  the  light  of  the  brief  of  appel- 
lant's counsel,  and  an  affidavit  of  the  clerk  of  the  district  court 
filed  in  opposition  to  the  rehearing,  we  find  that  we  were  in 
error  in  concluding  that  the  copy  on  file  in  this  court  is  the 
same  "defective  coi>y  originally  furnished"  counsel  by  the  clerk 
of  the  district  court.  In  this  particular  we  were  misled  by  the 
fact  that  the  certificate  of  the  clerk  attached  bears  the  same 
date  as  that  attached  to  the  original  copy. 

After  the  adoption  of  the  present  rule,  requiring  transcripts 
in  civil  cases  to  be  printed  (Rule  VI,  Subdivision  1,  22  Mont, 
xxvii,  57  Pac.  vi),  and  until  the  passage  of  the  Act  of  the 
legislature  known  as  "Senate  Bill  No.  101"  (Session  Laws 
of  1901,  p.  161),  by  which  it  was  sought  to  abrogate  the  rule, 
appellants  had  often,  and  perhaps  usually,  employed  the  clerk 
of  this  court  to  have  printed  and  to  serve  copies  of  transcripts, 
under  the  provisions  of  Rule  IX.  In  such  cases  the  typewritten 
copy  had  been  prepared  in  conformity  with  Subdivision  2  of 
Rule  VI,  applicable  to  criminal  cases.  Upon  the  passage  of 
that  Act,  and  until  it  was  declared  of  no  binding  force  upon 
this  court  (Jordan  et  al.  v.  AndruaetaL^  26  Mont.  37,  66  Pac. 
502),  appellants  ceased  to  observe  the  rule  as  to  printing,  and, 
there  being  no  other  rule  to  guide  them  in  civil  cases,  have  fol- 
lowed the  rule  applicable  to  criminal  cases.  In  the  preparation 
of  the  transcript  in  the  present  case  the  clerk  of  the  district 
court  failed  to  observe  this  riile,  as  well  as  the  provisions  if 
Rule  VII,  toucliing  the  title  page,  arrangement,  etc. ;  and  coun- 
sel insist  that  the  delay  in  filing  it  was  caused  by  the  necessity 
thus  cast  upon  appellant  of  having  the  transcript  rewritten,  and 
her  difficulty  in  obtaining  funds  to  pay  for  the  necessary  work. 
Were  these  the  only  matters  to  be  considered  on  this  motion, 
we  mighty  perhaps  (though  we  do  not  wish  to  be  understood  as 
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80  deciding  at  this  time),  sustain  the  contention  of  counsel,  and 
retain  the  appeals,  upon  condition  that  the  transcript  be  printed, 
in  compliance  with  the  rule  on  that  subject,  within  a  reasonable 
time.  It  appears,  however,  that  when  counsel  had  caused  the 
transcript  to  be  rewritten  they  n^lected  to  have  it  certified  as 
correct  by  the  clerk  of  the  district  court,  or  by  attorneys  in  the 
cause,  as  is  required  by  Section  1739  of  the  Code  of  Civil  Pro- 
cedure. Instead  of  doing  this,  some  one  of  counsel,  or  the  ste- 
nographer employed  by  them,  detached  the  certificate  of  the  . 
clerk  from  the  copy  furnished  by  him  in  the  first  instance,  and 
attached  it  to  the  rewritten  copy.  This  was  done  without  the 
knowledge  of  the  clerk,  and  without  his  authority,  as  is  made 
nianifest  by  the  aflSdavit  of  the  clerk,  the  date  of  the  certificate, 
and  the  admission  of  counsel  in  their  brief.  The  appeals  must 
therefore  be  dismissed  on  the  ground  that  no  sufficient  excuse 
has  been  made  to  appear  why  the  transcript  has  not  been  filed 
under  the  rule.  The  paper  lodged  with  the  clerk  cannot  be  con- 
sideied  as  a  proper  transcript,  for  the  reason  that  it  is  not 
authenticated.  The  use  by  counsel  or  their  stenographer  of 
the  certificate  made  by  the  clerk  to  the  original  copy  is  wholly 
anwarranted,  and  has  no  more  force  as  an  evidence  of  authenti- 
cation by  the  clerk  than  if  it  were  the  certificate  of  a  stranger. 
It  was  an  authentication  of  the  original  copy,  but  cannot  be 
regarded  as  of  any  force  when  attached  to  a  copy  not  made  by 
the  clerk,  and  never  seen  nor  compared  by  him  with  the  record 
in  hib  ofiice.  Counsel  have  filed  as  a  part  of  their  showing  in 
opposition  to  the  motion  a  carbon  copy  of  the  original  transcript 
made  out  by  the  clerk,  and  ask  this  court  to  determine  by  com- 
parison whether  the  copy  prepared  by  themselves  is  correct 
This  we  may  not  do,  because  this  would  be  an  unwarranted 
assumption  on  our  part  of  the  duties  which  have  been  assigned 
by  law  to  the  cleik,  and  which  can  lawfully  be  done  by  him 
only.  Under  the  provisions  of  Section  1739  of  the  Code  of 
Civil  Procedure,  supra,  and  Section  4636  of  the  Political  Code, 
transcripts  may  be  prepared  by  the  parties  or  their  counsel,  but 
the  authentication  must  be  made  by  the  clerk,  after  a  comparison 
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of  them  with  the  original  files,  by  his  certificate  under  the  seal 
of  the  district  court.  He,  and  he  only,  in  the  absence  of  the 
stipulation  of  counsel  authorized  by  Section  1739  of  the  Code 
of  Civil  Procedure,  supra,  can  furnish  to  this  court  the  lawful 
evidence  of  their  correctness,  and  it  is  only  to  his  certificate 
made  and  attached  to  the  particular  copy  that  we  may  look. 

Nothing  said  by  us  herein  is  intended  to  reflect  in  any  man- 
ner upon  the  moral  integrity  of  counsel  for  appellant,  or  of  any 
one  of  them,  on  account  of  their  unauthorized  use  of  the  cer- 
tificate and  seal  of  the  clerk.  It  is  apparent  from  the  state- 
ments of  counsel  that  they  were  of  the  opinion  that  their  use  of 
the  old  certificate  was  legitimate.  With  this,  however,  we  can* 
not  agree.  While,  therefore,  we  do  not,  upon  the  record  before 
us,  impute  to  them  any  intention  to  deceive  this  court  or  to 
perpetrate  a  fraud  upon  it,  we  must  characterize  the  practice 
indulged  in  this  case,  to  whomsoever  it  may  be  chargeable,  as 
reprehensible  At  the  same  time,  we  must  visit  upon  them  and 
their  client  the  penalty  of  dismissing  the  appeals*  herein  for 
failure  to  comply  with  the  rule. 

Dismissed. 


HAHN,  Respondent,  v.  JAMES  et  al..  Appellants. 

(No.  1,587.) 

9 

(Submitted  October  28,  1901.     Decided  Octobec  20,  1901.) 

Appeal — Undertahing  on  Appeal — Failure  to  FUe — Subsequent 
Filing  in  Supreme  Court — Sufficiency. 

Code  of  Civil  Procedure,  Sec.  1740,  providing  tDat  no  appeal  shall  be  dismisaed 
for  insufficiency  of  the  undertaking,  if  a  good  undertaking  approved  by  a 
Justice  of  the  supreme  court  be  filed  t>efore  the  hearing  on  motion  to  dis- 
miss the  appeal,  refers  only  to  a  case  where  an  insufficient  undertaking  has 
been  filed  in  trial  court,  and  does  not  embrace  a  case  where  no  undertaking 
whatever  has  been  filed  within  the  time  limited  by  law. 
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Appeal  from  Distinct  Oaurty  Deer  Lodge  County;  Welling 
Napton,  Judge. 

Action  by  Frank  H^hn  against  John  W.  Jamefi  and  Leon 
Beaudry.  From  a  judgment  in  favor  of  plaintiff^  and  from  an 
order  denying  a  motion  for  a  new  trial,  defendants  appeal. 
Motion  to  dismiss  the  appeal  from  the  order  denying  a  new 
trial.     Motion  granted.  • 

Messrs.  Walsh  &  James,  for  Appellants. 

Mr.  N.  P.  Napton,  for  Bespondent 

MR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the  court 

The  respondent  moves  the  dismissal  of  the  purported  appeal 
from  the  order  denying  the  motion  for  a  n^w  trial  for  the  reason 
that  an  undertaking  to  effectuate  the  appeal  was  not  filed  with 
the  clerk  of  the  district  court  wherein  the  action  was  tried. 

From  the  record  it  appears  that  on  February  21, 1900,  the  ap- 
pellants filed  and  served  their  notice  of  appeal  from  a  judgment 
entered  September  30,  1899,  and  from  an  order  denying  their 
motion  for  a  new  trial,  entered  February  7,  1900,  and  that  they 
fikd  an  undertaking  to  perfect  the  appeal  from  the  judgment. 
The  undertaking  made  no  reference  whatever  to  the  order 
refusing  a  new  trial,  nor  has  there  been  filed  with  the  clerk  jt 
the  court  below  any  undertaking  on  appeal  from  such  order. 
It  does  not  appear  that  a  deposit  was  made  in  lieu  of  the  under- 
taking required,  nor  is  it  shown  that  the  respondent  waived  the 
giving  of  5uch  an  undertaking. 

In  the  absence  of  a  waiver  or  of  a  deposit  of  money,  to  perfect 
an  appeal  the  undertaking  must  be  filed  within  the  time  limited 
by  the  statute ;  an  omission  in  this  regard  renders  die  attempted 
appeal  wholly  ineffectual.  {Hiiies  v.  Carl,  22  Mont.  501,  57 
Pac.  88.)  Upon  the  authority  of  Hurley  v.  O'Neill^  24  Mon- 
tana, 293,  61  Pacific  Reporter,  658,  the  motion  must  be  granted. 

On  October  18,  1901,  and  before  the  hearing  upon  this  mo- 
tion, the  appellants  filed  with  the  clerk  of  this  court  an  under- 
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taking  on  appeal  from  the  order  denying  a  new  trial,  approved 
by  the  chief  justice;  and  the  appellants  suggest  that  the  motion 
should  therefore  be  denied.  Section  1740  of  the  Code  of  Civil 
Procedure  provides  that  "no  appeal  can  be  dismissed  for  in- 
sufficiency of  the  undertaking  thereon,  if  a  good  and  sufficient 
undertaking  approved  by  a  justice  o?  the  supreme  court,  be 
filed  in  the  supreme  court  before  the  hearing  upon  motion  tO 
dismiss  the  appeal"  This  section  permits  a  new  undertaking 
to  be  approved  and  filed  when  one  was  filed  in  the  court  below 
which  is,  or  is  deemed  to  be,  insufficient,  and  has  no  reference 
to  cases  where  there  was  no  undertaking  filed  or  where  the 
undertaking  was  for  any  reason  void.  To  allow  the  undertaking 
which  was  filed  on  October  18  to  perform  the  function  of  an 
undertaking  which  should  have  been,  but  was  not,  filed  in  the 
court  below,  would  be  to  permit  an  appeal  to  be  effectuated 
after  the  time  prescribed  by  statute.  In  respect  of  this  matter 
the  case  is  governed  by  Creeh  v.  Bozeman  Waterworks  Co.,  22 
Montana,  327,  330,  56  Pacific  Reporter,  362. 

The  appeal  from  the  order  denying  the  motion  for  a  new  trial 
is  dismissed  for  want  of  jurisdiction. 

Dismissed. 
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STATE,  Respondent,  v.  SHADWELL,  Appbulant. 

:».  (No.  1,685.) 

(Submitted  October  3,    901.    Decided  NoTember  4^  19QL) 
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57ui  Criminal  Law — Homicide — Self-Defense — Evidence — Previotis 
Threats  —  Instructions  —  Presimiption  —  Appeal  —  Pres- 
ervation of  Error. 

1.  Where,  on  a  trial  for  murder,  in  which  the  accused  pleaded  self-defenae,  it 
was  shown  that  the  deceased  liad  preyiously  threatened  the  accused,  an 
instructien  directing  the  jury  to  disregard  such  prior  tlireats  unless  the 
accused  at  the  time  of  the  killing  was  actually  assailed,  or  belieTed  he  was 
in  great  bodily  danger,  was  erroneous. 
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2.  On  a  prosecution  for  murder,  where  the  defendant  pleaded  self-defense,  the 
court  Instructed  that  threats  by  the  deceased  against  the  defendant  should 
not  be  considered  unless  the  defendant  was  actually  assailed,  or  believed. 
4ie  was  in  great  bodily  danger.  This  instruction  was  followed  by  another^ 
authorizing  me  consideration  of  any  threats  the  deceased  may  haye  made 
against  the  defendant,  to  enable  the  Jury  to  determine  defendant's  acts  or 
the  deceaseds  motiyes.  Held,  that  the  instructions  were  conflicting*  and 
constituted  reyersible  error. 

3.  An  error  is  presumptiyely  prejudicial  to  the  d^eated  party,  and  the  pre- 
sumption is  rebutted  only  when  it  appears  that  it  either  was  not  or  could 
noc  haye  been  injurious 

4.  Where  there  was  eyidence  tending  to  show  defendant  guilty  of  murder  in 
the  first  degree,  of  murder  in  the  second  degree,  and  of  manslaughter,  it  is 
the  duty  of  the  court  to  instruct  explicitly  that  a  verdict  for  manslaughter 
may  be  returned,  manslaughter  not  being  a  degree  of  murder. 

6.  The  fact  that  the  accused  endeavored  to  show  that  the  killing  was  done  in 
self-defense  does  not  render  an  instruction  authorizing  a  conviction  of  man- 
slaughter unnecessary. 

6.  On  a  second  trial  for  murder  it  was  not  error  to  read  the  testimony  of  a 
deceased  witness,  including  an  erroneous  ruling  of  the  court  on  the  evidence, 
where  no  objection  to  the  reading  of  the  ruling  was  raised  at  the  time. 

7.  Errors  not  excepted  to  in  the  court*  below  cannot  be  reviewed  on  appeal. 

Appeal  from  District  Court,  Silver  Bom  Gomvly;  William 
Clancy y  Judge. 

G.  R.  Shadwell  waa  convicted  of  murder  of  the  second  de- 
gree, and  he  appeals.    Beversed. 

Mr.  B.  8.  Thresher,  for  Appellant 

Mr.  James  Donovan,  Attorney  General,  for  the  State. 

MR  JUSTICE  PIGOTT  delivered  the  opinion  of  the  court 

This  case  is  now  before  the  court  for  the  second  time.  Upon 
the  first  appeal  the  defendant,  who  had  been  convicted  of  mur- 
der of  the  first  degree,  was  granted  a  new  trial.  The  opinion 
is  i-eported  in  State  v.  Shadwell,  22  Montana  559,  57  Pacific 
Reporter  281.  The  result  of  the  second  trial  was  a  verdict  of 
guilty  of  murder  of  the  second  degree,  followed  by  a  judgment 
sentencing  the  defendant  to  life  imprisonment.  From  the  judg- 
ment and  from  an  order  refusing  a  new  trial  the  defendant  ap- 
peals. The  evidence  adduced  upon  the  second  trial  was  much 
the  same  as  that  received  upon  the  first  trial,  the  statement  of 
which  is  made  in  the  former  opinion. 


U  State  v.  Shaowb!.!-.  [Oct  T/Ot 

1.  There  was  evidence  tending  to  prove  that  two  or  three 
dajB  before  the  fatal  encounter  O'Connor,  the  deoedent,  had 
applied  vile  epithets  to  the  def  endant^  at  the  same  time  telling 
him  that  if  he  did  not  cut  the  cards  right  he  would  kill  him,  the 
manner,  tone  of  voice  and  conduct  of  the  decedent  being  threat- 
enii'g;  that  a  few  minutes  before  the  fatal  shot  was  fired  the 
decedent  threatened  to  put  the  defendant  "where  they  don't 
play  cards,  and  break  a  chair  over  your  (the  defendant's) 
head ;"  that  either  on  the  night  of  the  homicide  or  on  the  day 
before,  the  decedent  told  on^  Hammer  that  he  would  take  a  chair 
and  beat  the  defendant  to  death,  which  threat  was  not  communi- 
cated by  Hammer  to  the  defendant  There  was  evidence  tend- 
ing to  prove  also  that  the  defendant,  at  the  time  he  killed  the 
decedent  was  acting  in  selfniefense,  as  well  as  evidence  the  ten- 
dency of  which  was  to  the  contrary. 

The  court  gave  the  following  instruction:  "(26)  The  court 
instructs  the  jury  that  no  threats  or  menaces  made  by  the  de- 
ceased, O'Connor,  against  the  defendant,  Shadwell,  can  avail 
the  defendant  unless  he,  at  the  time  of  the  killing,  was  actually 
assailed,  or  had  sufficient  evidence  to  convince  any  reasonable 
person  that  he  was  in  danger  of  incurring  great  bodily  injury 
or  of  losing  his  life  at  the  hands  of  the  deceased.  Whatever 
threats  may  have  been  made  by  the  deceased,  they  cannot  be 
of  avail  to  the  defendant,  unless  at  the  time  of  the  killing  some- 
thing was  done  that  would  induce  a  reasonable  man  to  suppose 
te  was  in  danger  of  great  bodily  harm  or  of  losing  his  life.  All 
antecedent  threats  are  dependent  upon  the  facts  at  the  time  of 
the  killing,  and,  in  order  to  justify  the  homicide,  it  must  ap- 
pear that  at  the  time  of  the  killing  there  was  some  action  which 
would  induce  a  reasonable  man  to  believe  that  he  was  in  danger 
of  great  bodily  harm  or  of  losing  Ms  life." 

This  instruction,  the  defendant  insists,  is  an  erroneous  state- 
meiDt  of  the  law  as  applicable  to  the  evidence,  and  that  it  is  in 
conflict  with  instruction  No.  27.  We  must  sustain  the  conten- 
tion. The  instruction  quoted  virtually  directed  the  jury  to  dis- 
regard all  prior  threats  of  the  decedent  against  the  defendant 
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unless  something  was  done,  or  some  action  tak^  by  the  deoe* 
dent  which  would  induce  a  reasonable  man  to  believe  himself 
in  danger  of  great  bodily  harm  or  of  losing  his  life;  that  the 
conduct  of  the  decedent  at  tlie  time  of  the  killing  must,  of  itself 
and  independently  of  the  antecedent  threats,  have  been  sufficient 
to  convince  a  reasonable  person  that  he  was  in  danger  of  great 
bodily  harm  or  of  losing  his  life  at  the  hands  of  the  decedent. 
It  told  the  jury,  in  effect,  that  the  threats  were  not  pertinent 
to  the  consideration  of  the  question  whether  or  not  the  defendant 
was  actually  assailed  or  as  a  reasonable  man  believed  himself 
in  danger  of  great  bodily  injury  or  in  peril  of  life  at  the  hands 
of  the  decedent; — in  other  words,  that  the  prior  threats  of  the 
decedent  were  not  to  be  considered  unless  and  until  the  evidence 
disclosed  that  the  homicide  was  committed  in  necessary  self- 
defense,  for,  if  at  the  time  of  the  killing  the  defendant  ^Tiad 
sufficient  evidence  to  convince  any  reasonable  person  that  he 
was  in  danger  of  incurring  great  bodily  injury  or  of  losing  his 
life  at  the  hands  of  the  deceased,"  and  acted  upon  such  convi'> 
tion,  the  homicide  was  justifiable  under  Sections  361  and  362 
of  the  Penal  Coda  It  seems  clear  that  the  instruction  at- 
tempted to  withdraw  from  the  jury  the  right  to  consider  ante- 
cedent threats  until  their  duty  required  a  verdict  of  acquittal, 
in  which  case  evidence  of  threats  could  perform  no  function 
whatever.  Such  is  not  the  law.  Evidence  of  threats  made  by 
the  decedent  against  the  defendant,  and  communicated  to  him, 
was  admissible  in  the  latter's  favor  as  tending  to  characterize 
the  acts  and  conduct  of  the  decedent  and  of  the  defendant  at 
the  time  of  the  killing,  and  such  threats  (if  made)  should  have 
been  taken  into  consideration  by  the  jury  in  order  that  they 
might  correctly  decide  whether  the  defendant  had  reason  to 
believe  himself  in  imminent  danger  of  great  personal  harm  or 
of  losing  his  life;  in  other  words,  evidence  of  the  prior  threats 
should  be  considered  with,  not  apart  from,  the  conduct  and  acts 
of  the  decedent  (as  well  as  of  the  defendant)  at  the  time  of  the 
homicide.  Evidence  of  communicated  threats  of  the  decedent 
was  admissible  in  favor  of  the  defendant  because  of  its  tendency 
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to  show  the  state  of  mind  of  the  defendant  and  of  the  decedent, 
and  as  illustrating  the  motives,  intention  and  conduct  of  each 
at  the  time  of  the  homicide.  With  reference  to  evidence  tend- 
ing to  prove  prior  conmiunicated  threats  of  the  decedent,  the 
former  opinion  in  this  case  contains  the  following  language: 
"Now,  in  probing  that  motive,  to  ascertain  whether  he  was 
prompted  by  malice,  and  acted  maliciously,  or  whether  he  be* 
lieved  he  was  in  danger  of  great  bodily  harm  at  the  hands  of 
the  deceased  during  the  movements  of  the  two  at  the  card  table, 
just  before  and  at  the  time  of  the  killing,  it  was  competent  to 
prove  previous  threats  of  violence  made  towards  defendant  by 
O^Connor,  as  tending  to  show  a  cause  for  the  belief  Shadwell 
say8  he  entertained  that  he  was  in  great  danger  of  receiving 
harm  from  O'Connor  at  the  time  that  he  fired  at  him  and  killed 
him."  Threats  of  the  decedent  against  the  defendant  which 
had  not  been  communicated  to  the  latter,  were  admissible  for 
the  purpose  of  indicating  or  tending  to  show  that  the  decedent 
brought  on  the  conflict  or  was  the  aggressor  or  assailant,  and 
that  the  defendant  acted  in  necessary  self-defense, — evidence  of 
such  unoommunicated  threats  was  relevant  as  tending  to  shed 
light  upon  or  show  the  intention  and  animus  of  the  decedent 
and  to  characterize  his  conduct.  While  prior  threats  of  the 
decedent  against  the  defendant,  whether  conmiunicated  or  noi;, 
are  inadmissible  in  justification  unless  at  the  time  of  the  killing 
the  decedent  indicated  by  his  conduct  an  intention  to  carry 
them  into  execution  (Territory  v.  Campbell,  9  Montana  16, 
22  Pacific  Reporter  121 ;  State  v.  Hail  9  Nev.  58),  evidence 
that  they  were  made  is  relevant  and  material  wherever  there 
is  any  evidence  tending  to  show  such  conduct  or  to  prove  that 
the  decedent  was  the  assailant  at  the  time  of  the  homicide; — ^to 
express  it  in  another  form :  To  justify  the  homicide  in  a  case 
like  the  one  at  bar,  there  must  be  such  overt  act  or  such  mani- 
festation of  present  purpose  on  the  part  of  the  decedent  to  exe- 
cute the  threat  as  to  induce  a  reasonable  belief  in  the  defendant 
that  he  will  suffer  great  personal  injury  or  lose  his  life  unless 
he  at  once  defend  himself,   and  in  the  effort  to  determine 
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whether,  under  all  the  circumstancea  taken  together,  there  was 
an  overt  act  or  manifestation,  sufficient  to  induce  such  belief 
in  the  defendant,  evidence  of  previous  communicated  threats  of 
the  decedent  must  be  considered  by  the  jury ;  and  previous  un- 
communicated  threats  of  the  decedent  against  the  defendant  are 
admissible  as  evidence  of  the  decedent's  animus,  where  a  con- 
troversy exists  as  to  who  was  the  assailant,  or  as  to  whether  overt 
acts  were  then  committed  by  the  decedent  which  were  sufficient 
to  create  in  the  mind  of  the  defendant  a  reasonable  fear  that  he 
was  in  imminent  danger  of  suffering  great  bodily  harm  or  of 
losing  his  life  at  the  hands  of  the  decedent, — as  we  have  already 
said,  in  effect,  evidence  of  such  uncommunicated  threats  should 
be  considered  as  tending  to  show  the  state  of  mind  and  intent 
of  the  decedent,  and  whether  he  was  the  aggressor  at  the  time 
of  the  homicide,  and,  if  he  was  the  aggressor,  as  tending  to 
characterize  his  overt  acts  and  throw  light  upon  the  question 
whether  they  were  sufficient  to  justify  the  killing. 

Instruction  No.  26  conflicts  with  instruction  No.  27.  The 
latter  instruction  reads  thus:  "The  jury  are  instructed  that 
they  may  take  into  consideration,  in  arriving  at  their  verdict 
any  threats  that  the  deceased  may  have  made  against  the  de- 
fendant if  they  believe  such  threats  were  made^  for  the  purpose 
of  enabling  them  to  arrive  at  the  state  of  mind  of  the  defendant, 
and  for  the  purpose  of  illustrating  his  conduct  and  motives  in 
connection  with  the  other  evidence  in  the  case,  and  for  the  pur- 
pose, likewise^  of  showing  the  animus  of  the  deceased  and  his 
motives."  To  this  instruction  the  defendant  urges  no  objec- 
tion. By  it  the  jury  were  in  effect  told  that  any  threats  which 
had  been  made  by  the  decedent  against  the  defendant  might  be 
taken  into  consideration  with  the  other  evidence  in  the  case  for 
the  purpose  of  illustrating  his  motives,  conduct  and  state  of 
mind  at  the  time  of  the  killing,  and  for  the  purpose  also  of 
showing  the  animus  and  motives  of  the  decedent,  thus  charging 
the  juiy  that  evidence  of  antecedent  threats  were  to  be  consid- 
ered, not  independently  of  but  in  connection  with,  all  the  other 
evidence  in  the  case,  including  that  touching  the  conduct  and 
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acts  of  the  decedent  at  the  time  of  the  killing.  In.  our  opinion 
the  two  instructions  are  irreconcilably  in  conflict,  and  it  ia  imr 
possible  to  determine  which  the  jury  followed.  It  is  not  un^ 
likely  that  the  jury  understood  the  latter  instruction  aa  modify-* 
ing  the  former,  nor  is  it  improbable  that  the  jury  interpreted 
the  former  as  meaning  what  it  should  have  escpressed ;  but  we 
cannot  declare  that  they  did  either.  An  error  is  presumptively 
prejudicial  to  the  defeated  party,  and  the  presumption  is  rebut- 
ted only  when  it  appears  that  it  either  was  not  or  could  not  have 
been  injurious.  The  jury  may  have  been,  and  the  presumption 
is  that  they  were,  misled  by  the  instruction  of  which  complaint 
IS  made.  This  is  the  rule  in  civil  caaes  {Parrin  v.  Montana 
Central  Railway  Co.,  22  Mont  290,  56  Pac.  315),  and  for  the 
Hke  or  a  stronger  rea^n  is  it  the  rule  in  criminal  cases. 

For  the  error  adverted  to  there  must  be  a  reversal  As  the 
cause  will  be  remanded,  we  shall  call  attention  to  such  other 
questions  as  require  notice  and  are  likely  to  arise  on  a  new  trial. 

2.  "The  ease  was  a  proper  one  to  submit  to  the  jury  with 
instructions  upon  murder  and  manslaughter."  {State  v.  Shad- 
well,  supra.)  There  was  evidence  tending  to  prove  the  defend- 
ant guilty  of  muirder  of  the  first  degree;  there  was  evidence 
tending  to  prove  his  guilt  of  murder^of  the  second  degree;  and 
there  was  evidence  the  tendency  of  which  was  to  prove  him 
guilty  of  manslaughter.  Whenever  the  evidence  warrants  it 
the  duty  of  the  court  is  to  instruct  the  jury  upon  every  ofiense 
included  in  the  crime  charged.     (State  v.  Colder,  23  Mont  504, 

59  Pac.  903 ;  State  v.  Fisher,  23  Mont  540,  59  Pac.  919 ;  State 
V.  Bowelly  26  Mont  3,  66  Pac.  291.)  The  opinion  in  State  y^ 
Brooks,  23  Montana,  146-159,  57  Pacific  Reporter,  1038,  may,, 
if  not  read  as  a  whole,  convey  the  impression  that  the  omission 
of  a  charge  upon  manslaughter  is  error  without  prejudice  when 
the  jury  upon  sufiicient  evidence  find  the  defendant  guilty  of 
murder,  there  being  also  evidence  tending  to  prove  manslaugh- 
ter ;  but  the  opinion  is  not  so  to  be  understood,  for  in  that  case 
there  was  no  room  for  a  verdict  of  manslaughter,  the  killing 
having  been  done  in  malice  aforethought  or  by  an  insane  man. 
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Nor  do  we  agree  with  the  oontentian  of  the  attorney  generul 
that  because  in  the  case  at  bar  the  defendant  endeavored  to  show 
tiiat  the  killing  was  done  in  necessary  self-defense,  an  instruc- 
tion  that  he  might  be  convicted  of  manslaughter  was  unneces- 
sary. That  the  defendant  contended  that  he  acted  in  self- 
defense  and,  therefore,  that  the  homicide  was  justifiable^  did 
not  make  it  the  duty  of  the  jury  to  convict  of  murder  or  acquit 
altogether.  If  from  the  evidence  they  believed  him  guilty  of 
manslaughter,  they  should  have  so  found  notwithstanding  his 
plea  of  self-defense.  The  mere  fact  that  the  defendant  insisted, 
by  evidence  or  otherwise,  that  he  was  justified  in  the  killing, 
could  not  relieve  the  court  and  jury  of  considering  the  crime  of 
manslaughter  when  there  was  evidence  tending  to  prove  its 
commission.  (See  State  v.  Colder,  28  Mont  520,  59  Pac.  903.) 
It  might  as  well  be  said  that  on  a  charge  of  grand  larceny  the 
defendant^  because  he  denies  any  theft  whatever,  must,  as  mat- 
ter of  law  either  be  acquitted  or  be  found  guilty  of  that  grado 
of  offense  only,  tbough  there  is  evidence  tending  to  prove  petit 
larceny ;  and  tiiat  if  such  lower  grade  only  be  proved,  the  jury 
must  nevertheless  convict  of  grand  larceny  for  the  reason  that 
the  defendant  admitted  the  taking  but  asserted  title  to  the 
property. 

Murder  in  each  of  its  degrees  and  manslaughter  were  defined 
in  the  charge,  and  the  punishment  for  each  was  stated ;  but  no- 
where did  the  court  expressly  advise  the  jury  that  they  might 
find  the  defendant  guilty  of  manslaughter.  The  jury  were  in- 
structed, in  the  language  of  Section  2145  of  the  Penal  Code, 
that  whenever  a  crime  is  distinguished  into  degrees,  the  jury, 
if  they  convict  the  defendant,  must  find  the  degree  of  the  crime 
of  which  he  is  guilty.  Manslaughter  is  not  distinguished  into 
degrees.  The  only  crime  that  the  charge  mentioned  which  is 
divided  into  degrees,  is  murder.  Manslaughter  is  not  a  degree 
of  murder,  although  it  is  a  grade  of  criminal  homicida  The 
elements  necessary  to  constitute  the  crime  of  manslaughter  are 
included  in  the  crime  of  murder,  but,  as  we  have  said,  man- 
slaughter is  not  a  degree  of  murder.    It  is  possible,  though  not 
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]()robable,  that  the  jury  may  not  have  understood  that  the  dc 
fendant  !might  be  convicted  of  manslaughter.  Without  decid- 
ing  whether  or  not  the  omission  to  instruct  the  jury  that  they 
might  find  a  verdict  of  manslaughter  was  erroneous^  we  suggest 
that  upon  a  new  trial  the  omission  be  supplied.  It  is  always 
the  safer  practice  to  direct  the  jury  explicitly  with  reference 
to  the  verdicts  which  it  is  within  their  province  to  return. 

3.  One  Anderson,  a  witness  for  the  state,  on  cross-examina- 
tion testified  that  he  was  present  when  O'CJonnor  was  killed 
and  had  been  in  the  room  with  the  defendant  and  O'Connor 
during  the  night  on  which  the  homicide  occurred ;  that  he  had 
observed  the  manner  of  O'Connor,  and  that  he  was  abusive 
toward  different  persons  during  the  night  He  was  then  asked 
the  question:  "Of  what  did  that  abusive  conduct  consist?" 
The  witness  answered:  "I  seen  him  wring  a  fellow's  nose 
there;  he  was  abusive — ",  whereupon  he  was  interrupted 
by  the  judge  of  the  court,  who  remarked :  "This  is  not  proper 
evidence,''  to  which  the  defendant  excepted.  Immediately 
thereafter  the  witness  was  permitted  to  answer  the  question 
fully.  When  this  case  was  here  on  the  first  appeal  we  said: 
"Now,  suppose  his  conduct  was  boisterous;  that  his  rage  to- 
wards others  was  deseprate,  or  his  temper  was  ferocious,  and 
vented  itself  in  fighting,  abusing  and  terrifying  others  who  came 
into  the  saloon  just  before  the  homicide ;  and  that  the  defendant 
observed  this  manner  towards  others.  Would  it  not  be  relevant 
to  the  question  of  the  reason  of  defendant's  belief,  if  he  had 
one,  that  the  attack  he  says  O'Connor  made  upon  him  when  he 
killed  him  was  to  do  him  great  bodily  harm?  We  think  it 
would,  and  that,  therefore,  what  transpired  in  defendant's  pres- 
ence on  the  night  of  the  killing  was  proper,  even  though  it  in- 
volved the  conduct  of  the  deceased  towards  others."  {State  v. 
Shadwell,  22  Mont  573,  57  Pac  286.)  We  deem  it  unneces- 
sary to  decide  whether  there  wa*  error  in  the  remark  of  the 
judge  if  heard  by  the  jury,  and  if  so  whether  it  was  subse- 
quently cured.  Having  called  attention  to  the  matter  we  assume 
that  any  question  concerning  it  will,  if  possible,  be  avoided  on 
a  new  trial. 
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4.  Between  the  first  and  second  trials^  one  Barrett,  who  had 
been  examined  as  a  witness  for  the  defendant,  died.  On  the 
second  trial  the  defendant  asked  to  read  to  the  jury  the  testi- 
mony of  the  witness.  The  request  was  granted  and  the  official 
stenographer  read  the  testimony.  At  the  first  trial  the  court, 
on  motion  of  counsel  for  the  state,  struck  out  the  testimony  of 
Barrett  with  respect  to  llie  conduct  of  O'Connor  towards  any 
one  but  the  defendant,  and  this  ruling  of  the  court  appeared  in 
the  report  of  Barrett's  testimony,  as  read  by  the  stenographer 
on  the  second  trial.  But  at  the  second  trial  no  objection  was 
made  or  exception  reserved  with  respect  to  the  matter  stricken 
out  upon  the  first  trial ;  nor  was  the  attention  of  the  court  di- 
rected thereto  by  counsel  for  either  party.  The  ruling  made 
upon  the  first  trial  and  the  defenxiant's  exception  thereto  are 
not  equivalent  to  a  ruling  and  exception  at  the  second  trial.  If 
the  defendant  desired  to  have  the  action  of  the  court  upon  the 
first,  trial  excluded  from  the  jury  he  should  have  asked  that  the 
stenographer  be  directed  to  omit  it  when  reading  the  testimony, 
<«•  f aiUng  that,  he  should  have  prayed  the  court  for  an  instruc- 
tion  in  that  respect  If  there  was  error,  the  defendant  waived 
it  by  failing  to  assert  his  rights.  Errors  not  excepted  to  in  the 
court  below  cannot  be  reviewed  on  appeal. 

The  foregoing  are  all  the  matters  of  sufficient  importance  to 
require  comment  Because  of  the  error  in  instruction  No.  26, 
the  judgment  and  order  appealed  from  are  reversed  and  the 
cause  is  remanded  for  a  new  trial.  Let  the  remittitur  issue 
forthwith. 

Reversed  and  remanded. 
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STATE    EX    EEL.  KOCH,  Relator,  v.  BARRET,  State 

Tbeasubeb,  Respondent. 

(No.  1,704.) 

(Submitted  July  29.  1901.     Decided  August  1,  1901.) 

(Opinion  Filed  Noyember  4,  1901.) 

Grant  of  Lands  by  United  Stages  for  the  Use  and  Benefit  of 
State  Agricultvral  Colleges — Appropriation  by  State — In- 
come as  Trust  Funds — Income  from  Leases. 

1.  Act  of  Congress  February  22,  1889,  granted  to  the  state,  subject  to  Act  of 
Congress  July  2,  1862,  certain  lands  for  the  use  of  agricultural  colleges. 
Act  of  Congress  July  2,  1862,  provided  that  lands  so  granted  should  be 
sold,  and  che  proceeds  invested  as  a  perpetual  fund,  the  interest  to  be 
appropriated  to  the  support  of  at  least  one  college  in  such  manner  as  the 
legislature  might  prescribe.  Constitution,  Art.  XVII,  Sec.  2,  provided  for 
the  temporary  leasing  of  such  lands  until  they  should  be  sold,  and  Article 
XI,  Sec.  4,  authorized  such  sale.  Article  XI,  Sec.  12,  devoted  the  interest 
on  invested  funds  from  sales  and  rents  from  leased  lands  to  the  mainte- 
nance of  the  institutions  to  which  the  grants  bel<mged.  Political  Code, 
Sees.  3470-3519,  3590-3505,  authorizes  the  leasing  of  unsoid  lands  by  the 
land  commissioner,  and  the  payment  of  revenues  derived  therefrom  into 
the  state  treasury.  Id.  Sec.  1516,  declares  that  the  board  of  education 
shall  receive  all  funds  and  incomes  to  which  any  of  the  state  educational 
institutions  may  be  entitled  to  be  used  for  the  specific  purpose  of  the 
grant.  Section  1513  provides  that  the  state  treasurer  shall  be  the  treas- 
urer of  this  board.  Section  1625  gives  the  immediate  control  of  the  State 
Agricultural  College  to  an  executive  board,  the  treasurer  of  which  should 
give  bond  to  the  state  board  of  education.  Held,  that  the  legislature  had 
not  failed  to  prescribe  how  the  income  from  the  grant  snould  be  appropri- 
ated to  the  support  of  the  agricultural  college,  and  it  was  the  duty  of  the 
state  treasurer  to  pay  the  warrants  drawn  by  the  executive  board  on  the 
income  in  his  possession. 

2.  The  funds  and  Income  derived  from  the  grant  were  trust  funds,  to  be  dis- 
bursed through  the  agency  of  the  state,  and  were  not  subject  to  Constitu- 
tion Art.  VII,  Sec.  20,  providing  that  claims  against  the  state  other  than 
for  the  salary  or  compensation  of  a  public  officer  should  be  audited  and 
allowed  by  tae  state  board  of  examiners,  and  paid  only  on  the  warrant  of 
the  state   auditor. 

3.  The  income  from  the  lease  of  the  lands  granted  was  available  for  the  use 
and  support  of  the  agricultural  college,  it  not  being  a  condition  precedent 
to  its  right  tnereto  that  the  lands  should  be  sold,  and  the  proceeds  invested 
so  as  to  provide  an  income  from  interest  thereon. 

Application  for  writ  of  mandamus  by  the  state,  on  the  rela- 
tion of  Peter  Koch,  as  treasurer  of  the  executive  board  of  the 
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State  Agricultural  College^  against  A.  H.  Barret,  state  treas- 
urer. An  alternative  w<rit  was  issued,  and  defendant  moved 
to  quash  the  writ  and  to  dismiss  the  petition.    Writ  granted. 

Messrs,  Hartman  &  Hcurtmaai^  for  Relator.' 

Mr,  J  amies  Donovan,  Attorney  Oeneral,  for  Kespondent. 

MR.  CmEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court. 

The  relator  herein  applied  to  this  court  on  July  24,  1901, 
for  a  writ  of  mandawAis  to  compel  the  defendant,  as  the  state 
treasurer,  to  pay  a  certain  warrant  drawn  upon  him  by  the  vice 
president  and  secretary  of  the  executive  board  of  tjie  State 
Agricultural  Collie,  and  in  favor  of  the  relator  as  the  treasurer 
of  said  board,  for  funds  with  which  to  pay  a  balance  of  $1,500 
of  the  current  expenses  of  the  institution  for  the  scholastic 
year  ending  June  30,  1901. 

The  relator  alleged  in  his  application  that  the  funds  in  the 
hands  of  the  defendant  had  been  derived  from  rents  of  lands 
leased  by  Ijie  state  land  commission  belonging  to  the  grant  of 
lands  made  by  the  United  States  government  in  aid  of  the 
agricultural  college;  that  they  were,  therefore,  properly  appli- 
cable to  the  payment  of  the  warrant  in  question ;  that  the  ac- 
count for  which  the  warrant  had  been  drawn  had  been  approved 
and  ordered  paid  by  the  state  board  of  education,  but  that  the 
defendant  wrongfully  refused  to  pay  the  same,  in  violation  of 
his  legal  duty  in  the  premises.  An  alternative  writ  was  issueil, 
requiring  the  defendant  to  pay  the  warrant,  or  to  show  cause 
on  July  29,  1901,  why  he  had  not  done  so.  The  attorney  gen- 
eral appeared  in  his  behalf,  and  interposed  a  motion  to  quash 
the  writ,  and  dismiss  the  proceeding,  on  several  gi*ounds,  two 
of  which  he  urged  as  conclusive  against  the  issuance  of  the 
writ,  namely :  "That  the  legislature  of  the  state  of  Montana 
has  not  appropriated  the  sum  demanded,  or  any  part  thereof, 
to  the  maintenance  of  said  agricultural  collie  of  the  state  of 
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Montana ;"  and  ^'diat  there  is  no  law  authorizing  the  payment 
to  the  relator  of  moneys  derived  from  the  leasing  of  lands  do* 
nated  to  the  state  of  Montana  for  the  use  and  support  of  said 
agricultural  college.'^  The  questions  thus  raised  were  then  sub- 
mitted for  final  decision,  the  attorney  general  conceding  that, 
if  they  should  be  decided  adversely  to  his  contention,  the  writ 
should  issue  as  prayed.  After  consideration,  the  court  con- 
cluded that  the  contention  made  by  the  attorney  general  could 
not  be  sustained,  and  on  August  1  ordered  the  writ  to  issue. 
'No  written  opinion  was  then  handed  down,  because  the  court 
was  about  to  adjourn  for  the  summer  vacation.  Owing  to  the 
importance  of  the  interests  involved,  however,  we  deem  it 
proper  to  state  our  reasons  now  for  the  action  then  taken. 

Under  the  Act  of  congress  approved  February  22,  1889, 
commonly  known  as  the  "Enabling  Act,*'  providing  for  the  ad- 
mission of  Montana  into  the  Union  as  a  state  upon  equal  footr 
ing  with  the  original  states,  there  were  granted  to  the  state, 
subject  to  the  provisions  of  the  Act  of  congress  approved  July 
2,  1862,  certain  lands  for  the  use  and  benefit  of  state  agricul- 
tural collies.  The  lands  so  granted  were  accepted  on  behalf 
of  the  state^  subject  to  the  prescribed  conditions,  J)oth  by  the 
constitutional  convention  (Ordinance  No.  1,  Subdivision  7) 
and  by  the  state  legislature  (Session  Laws  of  1893,  pp.  171- 
173;  Political  Code,  Sec.  1628).  By  reference  to  the  Act  of 
congress  of  July  2,  1862,  and  particularly  section  4  thereof,  it 
will  be  seen  that  it  was  contemplated  by  oongress  that  the  lands 
granted  by  the  Enabling  Act  should  be  sold ;  that  the  proceeds 
should  be  profitably  invested,  so  that  the  principal  should  be 
forever  preserved  as  a  permanent  endowment  fund;  and  that 
the  interest  thereof  should  be  devoted  to  the  support  of  the 
college  or  colleges  established  pursuant  to  the  declared  purpose 
of  the  grant.  Neither  of  the  Acts  of  congress  referred  to  spe- 
cifically provides  that  the  land  granted  may  be  leased  by  the 
state  authorities  pending  a  sale;  but  the  state  constitutional 
convention,  anticipating  possible  difficulty  and  delay  in  con- 
verting the  lands  into  money,  and  with  a  purpose  of  making 
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the  grant  profitable  in  the  meantime^  atithorized  the  legislature 
to  provide  by  ^a^v  for  the  leasing  of  all  the  agricultural  and 
grazing  lands  included  in  the  grant  until  they  should  be  sold. 
(Constitution,  Art.  XVII,  Sec.  2.)  The  constitution  also* 
created  a  state  land  commission,  consisting  of  the  govemor^ 
secretary  of  state,  superintendent  of  public  instruction  and  at- 
torney general,  to  have  the  "direction,  control;  leasing  and  sale^^ 
of  all  lands  gi'anted  to  the  state  for  educational  purposes  (Con- 
stitution, Art.  XT,  Sec.  4),  subject  to  the  regulations  to  be 
prescribed  by  law.  Another  provision  was  made  (Constitution^ 
Art-  XI,  Sec.  12),  requiring  the  funds  derived  from  the  sale 
of  lands  embraced  in  the  several  grants  to  the  state  for  the  use 
and  support  of  state  institutions^  of  learning,  as  well  as  funds 
derived  from  other  sources  for  that  purpose,  to  be  preserved 
inviolate  and  sacred  for  the  purposes  for  which  they  were  dedi- 
cated, but  directing  that  the  interest  upon  the  invested  funds, 
together  with  the  rents  from  the  leased  lands,  be  devoted  to  the 
•'maintenance  and  perpetuation"  of  the  various  institutions  to 
which  they,  the  respective  grants,  belonged.  Pursuant  to  these 
several  provisions  of  the  constitution,  the  legislature  has  en- 
acted regulations  under  which,  in  default  of  sale,  all  agricul- 
tural and  grazing  lands  may  be  leased  imder  the  direction  of 
the  state  land  commission  for  terms  not  exceeding  five  years,, 
and  requiring  the  revenues  derived  therefrom  to  be  paid  into- 
the  hands  of  the  state  treasurer.  (Political  Code,  Sees.  347(^- 
3519,  3690-3595;  Session  Laws  of  1897,  pp.  178,  179;  Ses- 
sion Laws  of  1899,  pp.  86-93.)  Under  these  provisions  of  lav- 
considerable  quantities  of  agricultural  and  grazing  lands  se- 
lected for  the  use  and  benefit  of  the  State  Agricultural  College 
at  Bozeman,  have  been  leased,  and  the  income  derived  there- 
from has  been  paid  into  the  hands  of  the  defendant,  as  state 
treasurer,  to  the  amount  of  $16,000. 

The  first  contention  made  by  the  attorney  general  was  based 
upon  this  language  contained  in  Section  4  of  the  Act  of  Con- 
gress of  July  2,  1862:  "*  *  *  That  tlie  moneys  so  in- 
vested shall  constitute  a  perpetual  fund,  the  capital  of  which 
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shall  remain  forever  undiminiahed^  *  *  *  and  the  inter- 
est of  which  shall  be  inviolably  appropriated  by  eadi  stati) 
which  may  take  and  claim  the  benefit  of  this  act  to  the  endow- 

■ 

ment,  support  and  maintenance  of  at  least  one  college^  *  * 
*  in  such  manner  as  the  legislatures  of  the  states  may  pre- 
scribe *  *  *."  He  argued  that  the  legislature  of  this  state 
has  enacted  no  provision  of  law  under  the  authority  of  which 
any  interest  or  income  derived  from  the  grant  may  be  applied 
to  the  support  of  the  college. 

The  state  board  of  education  was  created  by  the  legislature 
under  authority  of  the  constitution  (Constitution^  Art.  X.1, 
See.  11).  This  board  consists  of  the  governor,  state  superin- 
tendent of  public  instruction  and  attorney  general,  ex  officio 
members,  with  eight  other  citizens,  appointed  by  the  governor, 
by  and  with  the  consent  of  the  senate.    Its  powers  and  duties 

«  

are  enumerated  in  Chapter  I,  Title  III,  Part  III  of  the  Po- 
litical Code,  and  are  very  esctensive.  Section  1516  declares: 
^'The  powers  and  duties  of  said  board  shall  be  as  follows : 

^*(1)  Th^  shall  have  the  general  control  and  supervisioa 
of  the  state  university  and  the  various  state  educational  insti- 
tutions. 

''(2)  To  adopt  rules  and  regulations,  not  inconsistent  with 
the  constitution  and  laws  of  this  state,  for  its  own  government, 
and  proper  and  necessary  for  the  execution  of  the  powers  and 
duties  conferred  upon  them  by  law. 

^'(3)  To  prescribe  rules  and  regulations  for  the  government 
of  the  various  state  educational  institutions.     *     *     * 

"(10)  To  receive  from  the  state  board  of  land  ccnnmis 
sioners  or  other  boards  or  persons,  or  from  the  government  of 
the  United  States,  any  and  all' funds,  incomes  and  other  prop- 
erty to  which  any  of  the  said  institutions  may  be  entitled,  ami 
to  use  and  appropriate  the  same  for  the  specific  purpose  of  Ae 
grant  or  donation,  and  none  other,  and  to  have  general  control 
of  all  receipts  and  disbursements  of  any  of  said  institutions." 

It  is  further  provided  (Section  1513)  that  the  state  treasurer 
shall  be  the  treasurer  of  this  board.     Turning  to  Chapter  IV, 
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Title  UI,  Ptrt  III  of  the  same  Code,  under  tke  pforiaionff  of 
wludi  the  insittiition  was  estahUaiied,  aosd  speeial  regulatlonft 
pdovided  for  its  government  aad  cOBtfol,  ^e  fiad  (Seotiou 
3625)  that  the  iHunediste  direction  and  eemtrol  of  it  is  vested 
ia  fltn  exeentive  board^  eoiBflisting  of  five  memberB^  appointed 
1^  the  goremory  by  and  with  the  eoment  of  the  boasrd  of  edtiea- 
tion.  Thift  latter  board  is  required  to  have  a  secretary  and 
treasoYer,  ariected  from  its  own  member^  or  not,  at  the  pleaamre 
eef  the  board,  who  sbaH  give  bond  in  soch  mxm  as  may  be  pre- 
searibed  by  the  state  boatd  of  edueatiott,  for  the  faithful  per- 
fomaBce  of  hia  dnties,  and  to  acootmt  for  all  moneys  comii^ 
ittto  bis  hands  by  virtae  of  his  office.  From  the  various  pro- 
viakms  of  the  eonstitution  eited  md  the  statutes  enacted  to 
cany  out  their  evident  intention,  it  is  apparent  that  the  state 
board  of  edneation  is  vested  with  the  esdhaaive  power  to  reseive, 
invest,  manage  and  control  the  funds  derived  from  the  sale  of 
the  lands  granted  to  the  state  for  the  use  and  support  of  the 
agricultural  college  and  that  the  income  therefrom  is  subject 
to  the  orders  of  the  board  to  meet  the  cnrrent  expenses  of  the 
institution.  The  defendant  is  the  proper  depositary  of  these 
funds,  and  is  therefore  liable,  upon  the  order  of  the  board,  to 
pay  out  the  income  derived  therefrom  as  current  neeessdties 
demand ;  for  under  Section  1516,  cited,  the  board  id  empowered 
^'to  receive  from  the  state  board  of  land  commissioners  or  other- 
boards  or  persons,  any  and  all  funds,  incomes  and  other  prop- 
erty to  which  any  of  the  said  institutions  may  be  entitled,  and 
tO'  use  and  appropriate  the  same  to  the  purpose  of  the  grant 
or  donation,  and  to  have  general  control  of  the  receipts  and 
diebursements."  It  is  also  clear  that  the  executive  board,  of 
which  the  relator  is  treasurer,  has  direct  management  and  con- 
trol of  the  affairs  of  the  institution,  and  that  it  is  the  duty  of 
the  defendant  to  pay  the  warrants  drawn  by  it,  when  orderei 
to  do  so  by  the  state  board  in  the  exercise  of  its  general  powers. 
The  legislature  has  therefore  not  failed  to  "prescribe"  how  th« 
income  derived  from  the  grant  shall  be  appropriated  to  the 
''endowment,  support  and  maintenance"  of  the  institution,  as 


68  State  ex  rbi..  Kocii  v.  Barbet.        [Oct  T/Ot 

was  contemplated  by  the  Act  of  congress  making  the  grant 

The  attorney  general  contended  further,  in  this  connection, 
that  the  claim  for  which  the  warrant  was  drawn  is  a  claim 
against  the  state  other  than  for  a  salary  or  compensation  of  a 
public  oflScer,  and  should  be  audited  and  allowed  by  the  state 
board  of  examiners  and  paid  upon  the  warrant  of  the  state 
auditor.  To  support  this  contention  he  cites  Section  20  of 
Article  VII  of  the  Constitution,  as  follows:  "The  governor^ 
secretary  of  state  and  attorney  general  shall  constitute  a  board 
of  state  prison  commissioners,  which  board  shall  have  such 
supervision  of  all  matters  connected  with  the  state  prisons  as 
may  be  prescribed  by  law.  They  shall  constitute  a  board  of 
examiners,  with  power  to  examine  all  claims  against  the  state, 
except  salaries  or  compensation  of  officers  fixed  by  law,  and 
perform  such  other  duties  as  may  be  prescribed  by  law.  And 
no  claims  against  the  state  except  for  salaries  and  compensation 
of  officers  fixed  by  law,  shall  be  passed  upon  by  the  legislative 
assembly  without  first  having  been  considered  and  acted  upon 
by  said  board.  The  legislative  assembly  may  provide  for  the 
temporary  suspension  of  the  state  treasurer  by  the  govemorj 
when  the  board  of  examiners  deem  such  action  necessary  for 
the  protection  of  the  moneys  of  the  state." 

The  relation  of  the  state  government  to  the  trusts  created  by 
the  provisions  of  the  Enabling  Act  was  considered  in  State  ex 
rel.  Bickford  v.  Cook,  17  Mont  529,  43  Pac.  928,  wherein  there 
was  a  controversy  over  the  payment  of  the  compensation  due 
to  members  of  the  capitol  commission.  It  was  said  in  that  case, 
in  substance,  that  lands  granted  by  congress  to  provide  for  the 
erection  of  the  state  capitol,  and  accepted  by  the  state,  became 
a  trust;  that  funds  derived  therefrom  were  trust  funds,  to  be 
devoted  exclusively  to  the  purpose  of  the  trust,  through  the 
agency  of  the  state;  that  the  disbursement  of  them  was  not  an 
expenditure  of  the  state  "within  the  meaning  of  expenditures 
generally  referred  to  in  tiie  constitution ;''  that  the  state  officers 
could  not  use  the  fund  for  any  other  purpose  than  that  desig- 
nated in  the  Act  of  Congress ;  and  that,  in  so  far  as  they  dealt 
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with  that  fund,  they  created  no  obligation  which  the  state  wa^ 
bound  to  pay  out  of  the  ordinary  revenues  derived  from  taxa- 
tion. Again,  in  State  ex  rel,  DUdine  v.  Collins,  21  Mont.  448, 
53  Pac.  1114,  the  section  of  the  constitution  cited  by  the  attor- 
ney general  was  considered,  and  it  was  held  that  the  state  uni- 
versity bond  fund  was  a  trust  fund ;  that  the  sftate  acted  in  con- 
nection with  it  as  a  mere  agent  to  execute  the  trust ;  and  that, 
as  in  tlie  administration  of  it  no  debt  was  or  could  be  created 
against  the  state,  the  constitutional  restriction  as  to  the  expendi- 
ture of  the  funds  arising  therefrom  did  not  apply.  '^It  is  evi- 
dent furthermore,"  this  court  said,  "that  the  Act  of  the  legis- 
lature providing  for  the  erection  of  the  university  building  did 
not  contemplate  that  claims  arising  under  the  terms  of  the  con- 
tracts for  the  buildings  should  be  subject  to  approval  by  the 
state  board  of  examiners."  This  statement  was  based  upon  a 
provision  of  the  statute  creating  the  university  commission, 
which  authorized  it  to  draw  warrants  upon  the  state  treasurer 
payable  out  of  the  trust  funds  in  his  hands.  We  think  the 
principle  of  these  cases  applicable  to  the  present  case,  and  that 
the  legislature,  in  defining  the  powers  and  duties  of  the  board 
of  education,  with  a  view  of  following  the  spirit  and  intention 
of  the  Act  of  congress  creating  the  trust,  intended  that  this 
board  should  be  clothed  with  the  special  and  exclusive  power 
of  executing  it  free  from  the  limitations  and  restrictions  of  the 
constitution  as  to  the  expenditure  of  the  ordinary  revenues  of 
the  state.  It  may  be  that  a  diflFerent  rule  would  apply  to  ex- 
penditure of  any  moneys  appropriated  by  the  legislature  out 
of  the  revenues  of  the  state  to  supplement  the  revenues  derived 
from  the  trust  fund  thus  left  to  the  control  of  the  board.  Upon 
thi^  question,  however,  we  express  no  opinion,  as  it  was  not 
properly  before  us. 

Under  the  second  ground  of  the  motion  the  attorney  general 
argued  that  congress,  in  making  the  grants  intended  that  it 
should  become  available  only  after  a  sale  of  the  lands  granted, 
and  an  investment  of  the  moneys  thus  obtained,  so  as  to  pro- 
vide an  income  from  interest ;  that  this  intention  is  manifested 
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by  die  Udt  that  thero  is  luHliizig  either  in  tiie  Enabling  Act  or 
in  the  Act  of  July  3,  ISOS,  authorizing  the  state  to  adopt  a 
system  of  leasing  for  the  purpose  of  creating  a  revenue  for  cur- 
rent necessities,  and  hence  such  reFcnuee  as  have  been  or  are 
derived  from  this  source  cannot  lawfully  be  used  by  the  board 
of  education  to  pay  the  bill  in  question,  notwithstanding  the 
provisions  of  the  constitution  and  statutes  cited.  The  result 
of  this  contention  is  that  all  of  these  provisions  are  in  violation 
of  the  acts  creating  the  trusty  and  that  to  subject  the  fund  in 
the  hands  of  ihe  defendant  to  the  payment  of  the  demands  cre- 
ated' by  the  board  would  be  only  another  step  in  the  course  of 
mismanagement  of  which  the  state  government  has  been  guilty. 
We  do  not  think  this  position  maintainable.  We  think  the 
manifest  intention  of  congress  was  to  create  a  permanent  endow- 
ment, which  was  to  be  preserved  inviolate;  and  to  require 
that  the  revenues  derived  therefrom  should  be  faithfully 
applied  to  the  support  of  the  institutions  created,  and  not  be 
diverted  to  other  purposes.  So  long  as  this  intention  is  carried 
out^  we  think  it  makes  no  difference  what  mode  is  adopted  The 
grant  was  made  in  view  of  conditions  existing  at  the  time,  and 
others  which  might  arise.  It  certainly  oould  not  have  been 
intended  that  lands  which  could  not  be  readily  and  speedily 
sold,  but  whidi,  from  their  character  and  situation,  could  be 
made  to  yield  a  revenue  by  a  system  of  leasing,  should  be  al- 
lowed to  lie  idle  and  unprofitable  until  such  time  as  the  8tat3 
oould  sell  them,  and  thus  comply  with  the  strict  letter  of  the 
grant  The  grant  was  made  and  accepted  .with  the  existent 
conditions  in  mind,  and,  in  our  opinion,  the  constitutional  con- 
vention, in  making  the  provisions  it  did,  and  the  legislature  in 
providing  the  mode  by  which  they  are  made  effectual,  both  ex- 
hibited a  wise  foresight,  and  have  thus  made  it  possible  for 
the  people  to  have  the  present  benefit  of  the  gift  of  the  federal 
government  without  in  any  way  impairing  its  value  or  di- 
verting it  to  improper  usee. 

Writ  gtXLntsd. 
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STATE,  Appbllawt,  v.  FOSTER,  Respondent, 


(No.  1,692.) 


(SuDmiLted  October  7,  1901.    Decided  November  11,  1901. ) 


Larceny — Evidence — Sufficiency — Appeai — Neiv  Trial. 
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Where  an  order  granting  a  new  trial  Is  silent  as  to  the  grounds  on  wh|ch 
It  Is  based.  It  will  be  affirmed.  If  It  can  be  Justified  on  any  ground  on  which 
the  motion  was  predicated. 

Where  there  la  a  substantial  conflict  in  the  eyldence  the  action  of  the  trial 
court  in  granting  or  denying  an  application  for  a  new  trial  on  the  ground 
that  the  evidence  is  insufficient  to  Justify  the  verdict,  or  that  the  verdict 
is  contrary  to  the  evidence,  will  not  be  disturbed  on  appeal. 
Where  there  is  no  substantial  evidence  to  support  the  verdict  it  is  the  duty 
of  the  trial  court,  as  a  matter  of  law,  to  vacate  and  set  aside  the  verdict, 
and  If  it  refuse  to  do  so  Its  action  will  be  held  erroneous. 
On  a  prosecution  for  grand  larceny,  that  accused  and  others  were  follow- 
ing the  itineraries  of  political  speakers  under  a  conspiracy  to  commit 
larceny,  and  that  at  a  political  gathering  the  prosecuting  witness  carried 
his  purse  in  his  left  hand  in  his  pocket,  and,  while  In  a  crowd,  feeling  a 
tugging  at  his  left  arm,  recognised  accused  and  an  associate  standing  at 
his  left,  and  after  geing  a  distance  of  three  blocks  he  discovered  his  purse 
was  missing,  is  Insufficient  to  Justify  a  conviction  of  accused  for  the  par- 
ticular larceny. 


Appeal   fronh  District   CquH,  Lewis   and   Clarice   Cownty; 
Henry  C.  Smith,  Judge, 

W.  M.  Foster  was  convicted  of  grand  larceny,  and  from  an 
order  granting  a  new  trial  the  state  appeals.     Affirmed. 

Mr.  James  Donovan,  Attorney  General,  and  Mr,  0,  W,  Mc- 
Connell,  for  the  State. 

Mr,  R.  R,  Pvrcell  and  Messrs.  Nolun  &  Loeb,  for  Respond- 
ent. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  conrt. 


The  defendant  was  convicted  of  the  crime  of  grand  larceny, 
and  sentenced  to  a  term  of  two  years  at  hard  labor  in  the  state 
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prison.  He  theroupon  moved  for  a  new  trial,  alleging  as 
grounds  therefor  that  the  court  had  misdirected  the  jury  in 
matters  of  law,  that  it  had  erred  in  the  decision  of  questions  of 
law  arising  during  the  trial,  and  that  the  verdict  was  contrary 
to  the  law  and  the  evidence.  From  an  order  granting  the  mo- 
tion the  state  has  appealed. 

The  order  is' silent  as  to  the  grounds  upon  which  the  district 
court  based  its  action.  It  is  therefore  incumbent  upon  this 
court  to  affirm  it  if  it  can  be  justified  upon  any  one  of  the 
grounds  upon  which  the  motion  was  predicated.  (State  v. 
Sclincpcl,  23  Mont.  523,  59  Pac.  927;  Menard  v.  Montana  Cen- 
trat  Railway  Co,.  22  Mont.  340,  56  Pac.  592.)  Counsel  for 
the  state  have  given  attention  in  their  brief  to  two  questions 
onlj,  namely,  whether  the  district  court  erred  in  admitting 
certain  evidence,  and  whether  the  verdict  was  contrary  to  the 
evidence.  We  shall  notice  the  latter  question  only,  as  we  think 
that  a  correct  answer  to  it  is  conclusive  of  this  appeal.  The  rule 
has  frequently  been  declared  by  this  court  that  an  application 
for  a  new  trial  on  the  ground  that  the  evidence  is  insufficient 
to  justify  the  verdict,  or  that  the  verdict  is  contrary  to  the  evi- 
dence, is  addressed  to  the  sound  discretion  of  the  trial  court, 
and  that  where  there  is  a  substantial  conflict  in  the  evidence 
the  action  of  that  court  in  granting  or  denying  the  application 
will  not  be  disturbed  on  appeal.  {Hamilton  v.  Nelson,  22 
Mont  539,  57  Pac.  146 ;  Paiten  v.  Hyde,  23  Mont  23,  57  Pac 
407.)  If,  however,  there  is  no  substantial  evidence  to  support 
the  verdict,  a  different  rule  applies.  In  the  latter  case  it  be- 
comes tbe  duty  of  the  trial  court,  as  a  matter  of  law,  to  vacate 
and  set  aside  the  verdict  and  if  it  refuses  to  do  so  its  action 
will  be  held  erroneous.  (State  v.  Welch,  22  Mont  92,  55  Pac. 
927.)  The  evidence  contained  in  the  record  presents  a  case 
to  which  the  second  rule  is  applicable.  Indeed,  the  request 
made  by  the  defendant  at  the  close  of  the  state's  case  that  the 
court  direct  a  verdict  of  acquittal  should  have  been  granted; 
because  there  was  then  no  evidence  before  the  jury  to  warrant 
a  verdict  of  gililty.     Nor  did  the  defendant  thereafter  by  his 
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<^vidence  aid  the  state's  case  in  the  slightest  degree^,  for  hii^ 
•effort  Avas  directed  entirely  towards  the  impeachment  of  one 
-of  the  state's  witnesses. 

The  facts  shown  by  the  evidence  are  as  follows :  On  the 
evening  of  September  17,  1900,  Mr.  Roosevelt,  candidate  for 
the  vice  presidency  of  the  United  States,  addressed  the  citizens 
of  Lewis  and  Clarke  county  at  the  city  of  Helena.  A  proces- 
sion, it  seems,  was  formed  to  conduct  the  speaker  to  the  Audi- 
torium, the  place  of  the  meeting.  Crowds  of  people  were  col- 
lected upon  the  streets  along  the  line  of  march.  One  South- 
mayd  was  standing  with  his  daughter  among  a  crowd  at  the 
•corner  of  Main  street  and  Sixth  avenue,  and,  as  the  carriage 
in  which  Mr.  Eoosevelt  was  riding  passed  this  point^  South- 
mayd  stepped  into  the  street  near  the  line  of  march,  in  order 
to  obtain  a  better  view.  He  then  held  his  purse  clasped  in  his 
left  hand  in  his  trousers  pocket.  The  purse  contained,  among 
other  things,  two  United  States  silver  certificates  of  the  denomi- 
nation of  $10,  the  subject  of  the  larceny  charged  in  the  infor- 
mation. While  Southmayd  was  standing  among  the  crowd, 
looking  on,  some  man  jostled  him  severely,  passing  on  his  right 
towards  the  front,  and  then  pressing  backward  towards  his  left. 
At  the  same  time  he  felt  a  tugging  at  his  left  arm,  as  if  some 
one  were  trying  to  lift  his  hand  from  his  pocket  Turning  in 
that  direction,  he  saw  the  defendant  standing  at  his  left^  and 
by  him  another  person  by  the  name  of  Hall.  Hie  did  not  dis- 
<»ver  who  was  tugging  at  his  arm.  His  hand  was  not  removed 
from  his  pocket  by  the  tugging,  and  after  it  was  over  he  stili 
held  iis  purse  in  his  pocket  as  before.  When  the  carriage  bear- 
ing Mr.  Koosevelt  had  passed,  Southmayd  returned  to  the  side- 
walk where  he  had  left  his  daughter,  and  walked  with  her  im- 
mediately to  the  Auditorium,  about  three  blocks  distant.  The 
doors  of  the  building  had  not  been  opened  when  they  arrived, 
and  they  stood  a  few  minutes  with  others  waiting  for  admit- 
tance. At  this  time  Southmayd  missed  his  .purse.  Looking 
about  him,  he  saw  none  but  familiar  f acea  Other  persons 
during  the  same  evening,  while  on  the  streets  or  in  attendance 
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at  the  speaking,  loet  their  purses  or  other  yaluables  at  the  hands 
of  pickpockets.  The  next  day  the  defendant  and  sax  others 
were  arrested  on  a  railroad  train  on  their  way  to  Bntte^  where 
Mr.  Boosev^elt  was  to  apeak  again.  AU  these  persons  were 
strangers  in  Montana,  and  appeared  to  be  traveling  together. 
They  were  searched  as  soon  as  arrested.  Upon  the  defendant 
were  found  memoranda  and  clippings  from  newspapers  show- 
ing the  itineraries  of  Mr.  Eoosevelt  and  Mr.  Bryan,  candidate 
for  the  presidency  of  the  United  States;  notices  of  dates  and 
places  of  reunions  of  the  Grand  Army  of  the  Republic,  and 
other  assemblages  of  people  throughout  the  country ;  a  mileage 
book  for  1,000  miles,  sold  to  him  by  the  Northern  Pacific  Rail- 
way Company  at  St.  Paul,  Minn.,  on  September  15, 1900,  with 
167  miles  unused;  a  bunch  of  railroad  conductors'  checks  of 
different  colors;  and  $100.65  in  cash.  Upon  the  other  persons 
arrested  were  found  similar  articles,  including  partially  used 
mileage  books,  conductors'  checks,  itineraries  of  prominent  po- 
litical 8peakei*s,  etc.  Uix)n  one  of  them  named  Wilson  was 
found  a  $5  Canadian  bill,  which  was  identified  by  one  Collins,, 
a  witness  for  the  state,  as  his ;  he  having  had  a  purse  containing 
it)  with  other  money,  abstracted  from  his  pocket  while  in  the 
crowd  gatlieiTd  about  the  Auditorium  before  the  doors  were 
opened.  When  searched  the  prisoners  all  made  false  statements 
as  to  the  amounts  of  money  in  their  possession.  Each  was 
found  to  have  more  than  he  stated.  A  few  days  after  the  arrest 
the  prisoners  wei'o  again  searched,  and  upon  three  of  them, 
concealed  in  various  places  in  their  clothing,  were  found  sums 
of  money  to  the  amount  of  $470.  One  of  them  had  tried  to 
conceal  a  $50  bill  by  putting  it  in  his  mouth.  There  was  no 
evidence  tending  to  show  that  any  of  the  money  found  upon 
any  one  of  the  prisoners  belonged  to  Southmayd. 

The  theory  of  counsel  for  the  state  at  the  trial  was  that  die 
defendant  and  the  persons  arrested  with  him  were  professional 
pickpockets  following  the  itinerary  of  Mr.  Roosevelt  for  die 
purpose  of  plying  their  trade  in  the  crowds  which  gathered  to 
hear  him ;  that  they  were  engaged  in  the  common  purpose  for 
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their  mutual  benefit;  that  either  the  defendant  or  Hall  ab- 
stracted Southniajd's  purse  at  the  time  he  was  joetled  in  the 
crowd ;  and  that,  whether  the  defendant  or  Hall  actually  took 
the  purse,  the  defendant  was  guilly,  by  reason  of  the  fact  that 
he  was  engaged  with  Hall  and  the  other  prisoners  in  a  con- 
spiracy to  pick  pockets.  It  was  upon  this  theory  that  counsel 
offered  and  the  court  admitted  the  evidence  touching  the  arti- 
cles found  upon  the  defendant  and  his  fellow  prisoners,  the  at- 
tempts to  secrete  the  money  by  some  of  them,  and  the  larceny 
of  the  Canadian  bill  from  the  witness  Collins.  Conceding,  for 
the  sake  of  argument,  that  all  of  this  character  of  evidence  was 
competent  and  material  to  show  a  conspiracy  to  commit  larceny 
by  the  defendant  and  his  associates,  and  that  it  is  sufficient  to 
establish  such  a  conspiracy,  there  is  no  evidence  in  the  record 
to  justify  the  conclusion  that  any  of  them  committed  the  par- 
ticular larceny  in  question.  In  that  connection  it  appears  only 
that  Southmayd  was  jostled  by  some  one,  that  he  felt  the  tug- 
ging at  his  arm,  that  he  recognized  the  defendant  and  Hall 
standing  at  his  left,  that  after  this  demonstration  was  over  he 
still  retained  his  purse  in  his  hand,  and  that  several  minutes 
afterwards,  at  a  distance  of  three  blocks  away,  he  discovered 
that  it  was  missing.  While  these  facts  may  justify  a  suspicion 
that  the  defendant  committed  the  larceny,  or  that  Hall  did  it 
with  his  assistance,  they  arc  wholly  insufficient  to  warrant  a 
verdict  of  guilty,  and  should  not  have  been  submitted  to  the 
jury.  The  district  court  was  therefore  not  only  justified  in 
making  the  order  granting  a  new  trial,  but  it  was  clearly  its 
duty  to  do  so. 

The  order  complained  of  is  therefore  affirmed. 

• 

Afjfirmed. 
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SPEI.MAN,  Appellant,  v.  GOLD  COIN  MINING  & 
MILLING  COMPANY,  Respondent. 

(No.  1,347.) 
(Submitted  October  10,  1901.    Decided  November  11,  1901.) 

Corporations — Officers — Principal  and  Ageni — General  Ma/n- 
ager  of  a  Mmijig  Corporation — Authority — Contracts  for 
Medical  Attendance  on  Employes — Ratification. 

1.  A  principal  is  bound  only  by  the  autborlxed  acts  of  his  agent,  and  prior 
authority  or  subsequent  ratification  must  be  shown  in  order  to  render  the 
principal  answerable  ex  contractu  for  the  conduct  of  his  agent. 

%  The  fact  that  a  certain  person  is  general  manager  of  a  mining  company 
does  not,  in  and  of  itself,  imply  authority  in  him  to  bind  the  company  in 
matters  other  than  those  of  its  ordinary  business  affairs. 

3.  Where  employes  of  a  mining  company,  while  working  in  its  mines,  suffer 
bodily  injury  by  the  explosion  of  a  blast,  and  it  does  not  appear  that  the 
company  was  in  anywise  at  fault,  the  secretary  and  general  manager  of 
the  company  has  no  Implied  power,  by  virtue  of  hts  oflice,  to  bind  the  com- 
pany by  a  contract  for  medical  attendance  on  such  Injured  employes. 

Quacrt:  Whether,  in  a  case  where  an  employe  Is  injured  through  the  action- 
able negligence  of  the  company,  the  general  manager  of  a  mining  company 
can  bind  his  principal  by  such  a  contract? 

•4.  Where  plaintiff  sought  to  recover  for  medical  services  rendered  to  em- 
ployes of  a  mining  corporation  by  virtue  of  a  contract  with  the  manager 
and  secretary,  testimony  by  a  physician,  whom  plaintiff  had  called  to  his 
assistance,  chat  he  was  paid  by  a  check  on  some  part  of  which  appeared 
the  name  of  the  corporation,  and  that  It  was  his  Impression  that  It  was 
signed  by  the  corporation,  **per  some  one  else*s  order,**  was  not  sufficient 
evidence  of  a  ratification  by  the  corporation  of  the  secretary's  contract. 

Apptal  from  Disti^t  Court.  Deer  Lodge  County,  Theodore 
Brantly.  Judge, 

Action  by  J.  F.  Spelman  against  the  Gold  Coin  MiTiing  and 
Milling  Companv.  From  a  judgment  for  defendant,  plaintiff 
appeals*    Affirmed. 

.Vr«w:s5*  O^T^ary  ijf  Maiden,  for  Appellant 

J/r,  J.  R.  Hjornmu.  for  Respondent 
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MR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the  oourtj 

This  was  an  action. to  recover  judgment  for  the  reasonabl^^ 
vahie  of  services  alleged  to  have  been  rendered  by  the  plaintifE 
and  one  McKenzie,  as  physicians  and  surgeons,  at  the  special 
instance  and  request  of  the  defendant,  a  corporation  organized 
for  the  purpose  of  mining  and  engaged  in  that  business  in  th-^. 
county  of  Deer  Lodge,  Montana.  The  defendant  denied  that 
it  ever  employed  the  plaintiff  or  McKenzie  and  traversed  the- 
allegation  of  the  complaint  touching  the  reasonable  value  of  the 
services.  The  evidence  disclosed  or  tended  to  show  the  exist- 
ence of  the  following  facts:  One  Shafner  was  the  president  of 
the  defendant,  one  Loomis  its  secretary  and  general  manager, 
and  one  Beaton  its  assistant  manager  and  foreman.  On  Janu- 
ary 13,  1898,  Beaton  and  two  other  employes  of  the  defendant 
were  injured  by  the  explosion  of  a  blast  in  the  Gold  Coin,  mine 
owned  by  the  defendant  and  in  which  they  were  then  working. 
On  the  same  day  the  men  were  taken  to  a  hospital  in  Anaconda 
where  they  received  at  the  hands  of  the  plaintiff  and  McKenzie 
medical  and  surgical  attendance  and  treatment  for  several 
months.  The  hospital  had  no  contract  with  the  defendant^  nor 
were  there  any  relations  between  it  and  the  defendant.  The- 
plaintiff  was  surgeon  to  the  hospital.  After  the  first  examina- 
tion of  the  men  the  plaintiff  suggested  to  Beaton  the  employ- 
ment of  a  specialist  in  diseases  of  the  eye  and  that  it  would  be 
well  to  call  in  one  Grigg.  To  this  Beaton  assented,  saying  that 
the  defendant  would  pay  all  the  expenses  incident  to  the  treat- 
ment of  himself  and  of  the  other  men.  Thereupon  the  plaintiff 
called  in  Grigg,  who  gave  to  the  eyes  of  the  men  such  attention 
as  was  necessary.  On  the  14th,  which  was  the  day  after  the 
accident,  Loomis  telegraphed  to  the  plaintiff  to  spare  no  ex- 
pense in  giving  Beaton  the  best  possible  nursing  and  attention, 
and  if  the  other  men  who  had  been  injured  needed  surgical  and 
hospital  treatment,  to  provide  it,  and  he  would  pay  all  the  ex- 
penses. Thereafter,  and  while  the  plaintiff  was  professionally 
attending  Beaton  and  his  companions,  Loomis  orally  assured* 
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tlie  plaintifF  and  MeKenzie  that  flte  defendant  would  pay  thtai. 
McKenzie  assigned  his  acoount  to  the  plaintiff.  Grigg's  bill 
for  the  services  rendered  by  him  was  paid  in  part  by  Beaton, 
and  in  part  by  a  check  on  some  part  of  whieh  appeared  the  name 
of  the  defendant,  Grigg  testifying  that  he  did  not  know  whe^e 
the  name  of  the  defendant  appeared  thereon^  but  it  waa  his 
^^impression  that  it  was  signed  by  the  Oold  Coin  Mining  Com- 
pany per  some  one  else'a  order."  On  motion  of  the  defendant 
the  court  granted  a  nonsuit  for  the  reason  that  no  authority  had 
been  shown  in  either  Loomi»  or  Beaton  to  employ 
the  pJaintiff  or  McKeuzie  on  behalf  .of  &e  defend- 
ant, to  attend  the  men  injured,  that  the  evidence  did  not 
show  that  the  employment  of  the  plaintiff  or  his  assignor  came 
within  the  scope  of  the  authority  of  either  Loomis  or  Beaton, 
and  that  therefore  the  plaintiff  failed  tb  show  the  liability  of 
the  defendant  The  order  granting  the  motion  was  followed 
by  a  judgment  in  favor  of  the  defendant^  from  which  and  from 
an  order  refusing  a  new  trial,  the  plaintiff  appeals. 

Several  errors  are  specified,  but  the  question  presented  by 
the  order  granting  the  nonsuit  is  the  only  one  that  requires  emt- 
sideration.  The  plaintiff  contends  that  Locmiis,  the  genera) 
manager  of  the  defendant,  was,  by  virtue  of  his  <^ce,  empow- 
ered to  employ  the  plaintiff  and  McXenzie  in  the  name  of  his 
principal  and  to  bind  it  by  his  promise  to  pay  them.  He  in- 
sists that  authority  to  employ  physicians  and  surgeons  to  attend 
upon  miners  injured  while  engaged  in  working  for  the  defend- 
ant was  impliedly  delegated  to  Loomis  by  his  appointment  to 
the  office  of  general  manager^  and  that  neither  express  authority 
nor  subsequent  ratification  by  the  compcmy  need  be  shown ;  and 
that  the  defendant  paid  a  part  of  Grigg's  bill,  thereby  ratifying 
the  employment  of  the  plaintiff.  It  is  argued  that  Loomis  in 
his  capacity  of  secretary  and  general  manager  of  the  defeadantt 
was  its  representative  and  in  the  transaction  of  its  ordinary 
affairs  might  do  whatever  the  corporation  could  do  within  the 
scope  of  its  powers,  and  that  the  general  manager  of  a  mining 
company  must   necessarily  receive  full  power  to  act  for  the 
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company  in  all  emergenciee.  In  shorty  the  ccmtention  is  that 
the  law  presumee  the  general  manager  of  a  mining  corporation 
to  be  clothed  with  the  power  which  Loomis  attempted  to  exer- 
cise^ and  that  courts  must  take  judicial  notice  of  such  poweor. 

A  principal  is  bound  only  by  the  authorized  acts  of  his  agent, 
and  prior  authority  or  subsequent  ratification  must  be  shown 
in  order  to  render  the  principal  answerable  ex  contractu  for  the 
conduct  of  his  agent.  The  agent  s  authority  may  be  either  ex- 
press or  implied ;  but  the  act  done  or  the  promise  made  by  the 
agent  must  be  within  the  powers  expressly  or  impliedly  dele- 
gated to  him ;  though  the  act  was  not  authorized  at  the  time  it 
was  done,  it  may  be  ratified  subsequently  by  a  competent  prin- 
cipal. Powers  of  the  agent  cannot  be  enlarged  by  his  unauthor- 
ized representations  or  promises.  The  principal  is  bound,  how- 
ever, by  the  acts  of  the  agent  who  is  held  out  by  him  as  possess- 
ing authority  to  do  the  act  which  he  does ;  in  such  case  his  acts 
are  the  principal's  when  done  under  such  apparent  authority, 
and  the  principal  is  estopped  to  deny  the  agent's  authority  when 
the  person  dealing  with  the  agent  relied  upon  the  holding  out. 
The  implication  of  a  promise  on  the  part  of  one  who  requests 
the  performance  of  medical  or  surgical  services  for  another, 
to  pay  for  them,  does  not  arise  "unless  the  relation  of  the  per- 
son making  the  request  to  the  patient  is  such  as  raises  a  leg&l 
obligation  on  his  part  to  call  in  a  physician  and  pay  for  the 
services"  (Meisenbach  v.  Sotdhem  Cooperage  Co.,  45  Mo. 
App.  232 ;  Boyd  v.  Sappington,  4  Watts,  247 ;  Crane  v.  Ban- 
donitie,  55  X.  Y.  256)  ;  to  make  him  liable  there  must  be  an  ex- 
pr^s  promise  or  engagement  to  pay  by  the  one  who  called  in 
the  surgeon  or  by  his  authorized  agent.  These  general  rules 
are  applicable  to  corporations  as  well  at  to  natural  persons. 
(Butte  &  Boston  Consol.  Min.  Co,  v.  Montana  Ore  Purchasmg 
Co.,  21  Mont.  539,  52  Pac.  375 ;  Trent  v.  Sherlock,  24  Mont 
255,  61  Pac.  650.)  Both  alike  are  bound  by  the  acts  of  their 
agents  done  within  the  scope  of  the  authority  ostensibly  dele- 
gated. 

In  the  ease  at  bar  certain  employes  of  the  defendant  while 
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working  in  its  mine,  were  injured  by  the  explosion  of  a  blast. 
It  does  not  appear  that  the  company  was  in  any  wise  at  fault, — 
the  employment  of  the  plaintiff  by  Beaton  and  Loomis,  who  as- 
sumed to  act  in  the  name  of  the  company,  being  (of  itself)  no 
evidence  that  the  defendant  was  negligent  or  that  in  their  opin- 
ion it  was  responsible  for  the  accident.  The  men  were  removed 
to  a  hospital  with  which  the  defendant  had  no  connection  or 
contract  whatever,  and  were  there  treated  by  physicians  and 
surgeons  to  whom  the  general  manager  of  the  defendant  mado 
promises  to  the  effect  that  the  defendant  would  pay  them.  There 
was  nothing  tending  to  show  that  the  general  manager  had  there- 
tofore assumed  so  to  bind  the  defendant,  there  was  nothing  to 
show  that  the  corporation  had  in  any  manner  whatever  ex- 
pressly delegated  to  the  general  manager  authority  to  exercise 
such  ix)wer,  nor  was  there  any  evidence  that  general  managers 
of  mining  corporations  habitually  exercised  that  power.  Can 
the  court  declare,  ui)on  this  state  of  facts,  that  the  general  man- 
ager of  the  defendant  possessed  autliority  to  bind  the  defendant 
by  employing  physicians  and  surgeons  ?  We  think  not.  While 
there  can  be  no  doubt  of  the  implied  power  of  a  corporation  of 
the  class  to  which  the  defendant  belongs  "to  incur  expense  on 
account  of  injuries  received  by  its  employes  in  the  line  of  their 
employment,  in  the  absence  of  any  express  statutory  grant  of 
such  power"  (5  Tliomt>son  on  Corporations,  Sec.  5840),  the 
law  unquestionably  is  that  such  a  corporation  does  not  owe  to 
its  employes  any  implied  legal  duty  to  do  so.  Without  attempt- 
ing to  enumerate  every  duty  of  the  master,  we  may  say,  in  gen- 
eral terms,  that  a  corporation,  like  any  other  master,  discharges 
its  primary  duties  as  master  to  the  servant  when  it  furnishes 
him  with  a  reasonably  safe  place  in  which  to  work,  reasonably 
safe  tools  with  which  to  work,  and  uses  reasonable  care  in 
selecting  fellow  ser\'ants,  or,  rather,  is  free  from  negligence  iu 
these  three  respects.  It  would  not  seriously  be  asserted  that  a 
natural  ])erson  owes  to  his  servant  or  employe  the  legal  duty 
to  furnish  medical  or  surgical  aid  to  him  or  to  nitrse  him  when 
sick  or  disabled,  or  when  injured  while  working  for  the  master 
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or  employer, — indeed,  we  apprehend  the  law  does  not  impose 
such  obligation  upon  him  in  any  event  without  an  agreement 
by  which  he  assumes  such  burden ;  for  instance,  a  sei'vant  suf- 
fers  a  bodily  injury  through  the  actionable  negligence  of  the 
master ;  although  the  master  must  answer  to  the  servant  in  dam- 
ages for  all  loss  proximately  resulting,  including  physicians' 
and  surgeons'  charges,  yet  the  law  does  not  require  him  to  en- 
gage their  services  or  to  pay  them  for  performing  the  services, 
— ^he  may,  if  he  chooses,  employ  physicians,  surgeons  and  nurses 
and  promise  to  pay  them,  and  of  course  he  would  then  be  liable 
directly  to  those  employed.  Whether  or  not  in  such  a  case  as 
the  one  last  suggested  the  general  manager  of  a  mining  com- 
pany can  bind  his  principal  is  not  necessary  to  be  decided  upon 
this  appeal.  If  he  can,  the  power  must  rest  upon  the  assump- 
tion or  theory  that  in  appointing  a  general  manager  the  com- 
pany impliedly  del^ates  to  him  authority  to.  lessen  the  extent 
of  the  injuries  inflicted  by  the  principal's  ^vrong  and  thereby 
diminish  the  amount  of  damages  for  which  the  latter  would 
otherwise  be  liable.  As  has  been  said,  there  is  nothing  in  the 
case  at  bar  to  indicate  that  the  defendant  was  at  faulty  or  that 
it  had  agreed  with  the  wounded  men  to  provide  surgeons  or 
physicians  for  them  in  case  of  accident  If  the  defendant's 
directors  had  met  and  employed  the  plaintiff  and  McKenzie  to 
attend  the  wounded  men,  they  would  have  bound  the  defendant ; 
but  the  directors  would  not  thereby  have  performed  a  duty  im- 
posed by  law  upon  them  or  upon  the  defendant  Beyond  doiibt 
the  corporation  through  its  board  of  directors — ^its  governing 
body — ^possessed  the  right  at  any  time  to  del^ate  the  exercise 
of  this  power  to  any  officer  or  person.  Now,  the  general  man- 
ager represents  the  corporation  in  all  matters  falling  within  the 
scope  of  the  powers  actually  conferred  or  which  he  is  held  out 
by  the  company  to  possess;  "whenever  a  corporation  a|»p«.iut& 
a  general  manager  or  superintendent,  by  whatever  name  called, 
it,  by  that  very  fact,  impliedly  holds  him  out  to  the  public  as 
possessed  of  the  authority  to  bind  it  by  contracts  which  are 
necessary,  proper,  or  usual  to  be  made  in  the  ordinary  pr)se- 
VOL.  xxvi-o 


82  Spelman  V,  G.  C.  M.  &  M.  Co.        [Oct  T.'Ol 

cution  of  its  business."  (4  Thompson  on  Corporations,  Sec. 
4850;  Georgia  Military  Academy  v.  Estill,  77  Ga.  409.)  In 
Trent  v.  Sherlock,  supra,  we  said:  "Xo  principle  of  law  ig 
more  clearly  settled  than  that  an  agent  to  whom  is  intrusted  by 
a  corporation  the  management  of  its  local  affairs,  whether  such 
agent  be  designated  as  president^  general  manager,  or  superin- 
tendent, may  bind  his  principal  by  contracts  which  are  neces- 
sary, proper,  or  usual  to  be  made  in  the  ordinary  prosecution 
of  its  business.  *  *  *  The  fact  that  he  occupi^  by  the 
consent  of  the  board  of  directors,  the  position  of  such  an  agent, 
implies,  without  further  proof,  the  authority  to  do  any  thing 
which  the  corporation  itself  may  do,  so  long  as  the  act  done 
pertains  to  the  ordinaiy  business  of  the  company.  *  *  * 
Even  where  the  contract  in  question  pertains  to  matters  without 
the  ordinary  course  of  business,  but  within  the  power  of  the 
corporation, — that  is,  such  as  is  not  prohibited  by  its  charter 
or  by  express  provision  of  law, — ^the  authority  of  the  agent  may 
be  established  by  proof  of  the  'course  of  business  between  the 
parties  themselves;  by  the  usages  and  practice  which  the  com- 
pany may  have  permitted  to  grow  up  in  its  business ;  and  by 
the  knowledge  which  the  board,  charged  with  the  duty  of  con- 
trolling and  conducting  the  transactions  and  property  of  the 
corporation,  had,  or  must  be  presumed  to  have  had,  of  the  a2it» 
and  doings  of  its  subordinates  in  and  about  the  affairs  of  the 
corporation.'  »  *  *  'There  is  no  reason,  and  can  be  no 
legal  principle,  which  will  put  the  agent  of  a  corporation  on 
any  different  footing  than  the  agent  of  an  individual^  in  tegaxd 
to  the  same  business.'  "  He  cannot^  however,  bind  his  principal 
by  a  contract  to  confer  a  gratuity  or  beetow  a  charity,  howwer 
strong  the  promptings  of  humanity  may  ba  He  acts  for  and 
is  virtually  the  company  itself  in  those  matters  only  which  have 
to  do  with  its  ordinary  business  and  are  within  the  scope  •)f 
the  duties  delegated  to  him  for  performance.  Unless  the  limits 
of  his  authority  are  shown  to  have  been  enlarged,  the  duties 
of  the  general  manager  are  confined  to  the  transaction  of  the 
business   of  the   corporation    as  distinguished   from   its   mere 
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ethical  duties  tod  consequent  imperfect  obligations^  or  sup- 
posed charities.  The  fact  that  a  certain  person  is  general  man- 
ager of  a  mining  company  does .  not  in  and  of  itself  imply 
authority  in  him  to  bind  the  company  in  matters  other  than 
those  of  business  affairs.  It  may  not  be  said,  as  matter  of  law, 
or  declared  as  a  fact  judicially  known,  that  general  managers 
of  mining  corporations  are  usually  clothed  with  sueJi  authority 
as  that  assumed  by  Loomis.  So  to  hold  would  be  to  affirm  that 
every  general  manager  may  contract  with  physicians  and  sur- 
geons in  behalf  of  the  mining  company  for  which  he  is  agent, 
irre6i)ective  of  the  rights  of  the  company  and  without  regard 
to  whether  it  was  at  fault  If  he  has  such  authority  by  virtue 
of  his  office,  then  he  may  bind  the  company  to  pay  for  the  ser- 
vices and  expenses  of  surgeons^  physicians,  nurses  and  others 
rendered  to  and  paid  out  for  men  who  through  their  own  gross 
n^ligence  have  suffered  injuries  in  his  company's  mines,  and 
and  his  promise  in  the  name  of  the  company  to  pay  any  price 
that  might  be  agreed  upon  by  him  and  those  employed  would 
(in  the  absence  of  fraud)  bind  the  corporation.  If  such  author- 
ity inheres  in  the  office  of  general  manager,  then,  as  was  re- 
marked by  Mr.  Justice  Graves  in  Mwrquette  &  Ontonagon  Rail- 
road Co.  V.  Taft,  28  Michigan,  289,  Loomis  "must  be  taken  to 
have  had  not  merely  the  ordinary  powers  of  control  and  man- 
agement pertaining  to  superintendency,  but  the  larger  and  more 
imperial  power  to  bind  the  treasury  of  the  company  to  bestow 
what  in  law  would  have  to  be  considered  as  something  originally 
resting  on  imperfect  obligation.''  If  such  authority  is  con- 
ferred on  a  general  manager^  the  court  does  not  take  judicial 
notice  of  it    Evidence  tending  to  prove  it  must  be  adduced. 

We  are  awai:e  of  the  many  cases  holding  that  the  general 
agent,  managing  agent,  general  manager  or  superintendent  of 
a  railway  company  has,  by  virtue  of  his  office,  implied  author- 
ity to  employ,  on  behalf  of  the  company,  physicians  and  sur- 
geons to  attend  persons  injured  by  the  company,  including  those 
injured  in  the  line  of  their  duties  while  working  for  it,  of 
which  the  following  are  typical :    Walker  v.  The  Cheat  Western 
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Railway  Company,  L.  K.  2  Exchequer,  228 ;  Atlantic  &  Padfie 
Railroad  Co.  v.  ReisneVy  18  Kansas,  458 ;  Pacific  Railroad  Co. 
V.  ThomaSy  19  Kansas,  256;  Atchison  £  Nebraska  Railroad 
Co.  V.  Reecher,  24  Kansas,  228;  Toledo,  Wabash  it  Western 
Railway  Co.  v.  Rodrigues,  47  Illinois,  188,  95  American  De- 
cisions, 484;  Toledo,  Wabash  &  Western  RaUuxiy  Co.  v. 
Prince,  50  Illinois,  26 ;  The  Indianapolis  &  St.  Lovis  Railroad 
Co.  V.  Morris,  67  Illinois,  295 ;  The  Cairo  &  8t.  Lovis  Rail- 
road Co.  V.  Mahoney,  82  Illinois,  73,  25  American  Beports, 
299 ;  The  Cincinnaii,  Indianapolis,  8t  Louis  dc  Chicago  Rail- 
way Co.  V.  Davis,  126  Indiana,  99,  25  [N'ortfaeastem  Baporter, 
878,  and  cases  there  cited ;  and  of  some  cases  in  which  the  con- 
trary doctrine  is  announced:  Brown  v.  Missouri,  Kansas  & 
Texas  Railway  Co.,  67  Missouri,  122 ;  Stephenson  v.  New  Yoric 
&  Harlem  Railroad  Co.,  9  Duer  (K  Y.)  341.  Whether  the 
doctrines  announced  in  the  class  of  cases  first  mentioned  would 
have  been  applied  to  mining  corporations  under  the  facts  here 
disclosed,  we  need  not  inquire.  Whatever  may  be  the  rule 
touching  the  presumptions  with  respect  to  the  poweis  of  rail- 
way officials,  in  our  opinion  a  presumption  that  the  general 
manager  of  a  mining  corporation  has  been  clothed  with  the 
delegated  power  to  exercise  the  authority  which  Loomis  as- 
sumed to  exercise,  cannot  be  indulged.  In  some  of  the  cases 
cited  the  judges  seem  to  have  been  unoonsciously  influenced 
more  by  considerations  of  humanity,  or  moral  obligations^  and 
of  hardship,  than  by  the  law  of  agency.  Legal  principles  mtlst 
govern  all  cases  falling  within  them,  without  regard  to  the 
views  entertained  by  the  judges  touching  the  supposed  hard- 
ship occasioned  in'  a  particular  instance^  (Sanford  v.  Oates, 
Townsend  &  Co.,  21  Mont  page  290,  53  Pac.  749.) 

As  to  the  contention  that  tl\e  company  ratified  the  employ- 
ment of  the  plaintiff,  suffice  it  to  say  that  the  testimony  of 
Grigg  did  not  constitute  sufficient  evidence  to  prove  a  ratifica- 
tion, and  that  there  was  no  other  evidence  tending  to  show  it 


26  Mont]  Trent  bt  al.  v.  Shsblogk.  85 

Finding  no  error  in  the  record^  the  judgment  and  order  re- 
fusing a  new  trial  are  affirmed. 

Afftrmed. 

The  Chief  Justice,  having  tried  the  cause  in  the  court  be- 
low, takes  no  part  in  this  decision. 


I'REKT  ET  AL.,  Bespondents^  V,  SHERLOCK,  Appellant. 


I 

(No.  1,281.) 


(Sobmltted  October  8,  1901.     Decided  November  18,  1901.) 

Foreign  Corporations — Principal  a/nd  Agent — Mining  Com- 
panies —  President  —  Powers  —  Delegaiion  of  Powers  — 
Superintendent  —  UnmUhcrized  Acts — Ratification  —  Evi- 
dence— Instructions. 


1.  A  creditor  of  a  mining  company  sought  to  have  its  president  execute  a  bill 
of  sale  for  certain  machinery  purchased  from  defendants.  The  president 
refused,  but  referred  the  creditor  to  the  company's  superintendent,  who 
executed  such  bill,  signing  it  as  manager  of  the  company.  The  directors 
of  the  company,  with  the  exception  of  the  president,  resided  in  another 
state,  and  the  president  had  the  general  management  of  its  alTairs  within 
the  state.  The  creditor  testified  that  he  informed  the  president  that  the 
bill  had  been  executed,  and  that  the  president  knew  the  character  of  the 
transaction,  but  did  not  want  it  known  that  he  was  cognisant  of  the 
transaction,  and  that  he  was  in  the  immediate  vicinity  when  the  creditor 
took  possession  of  the  property.  Defendants  sued,  and  attached  the  ma- 
chinery as  the  property  of  the  company.  Held,  that  the  evidence  of  the 
ratification  of  the  bill  of  sale  by  the  corporation  was  sufficient  to  justify 
the  court  in  submitting  that  question  to  the  Jury,  together  with  the  bill 
of  sale. 

2.  Independent  of  any  ratification,  the  bill  of  sale  was  void,  and  not  voidable, 
and  the  defendant  was  entitled  to  raise  the  question  of  its  validity. 

3.  On  the  admission  of  the  bill  of  sale,  together  with  the  evidence  of  ratifica- 
tion, defendant  was  entitled  to  have  the  jury  instructed  that  they  should 
not  consider  the  contract  as  prima  faoie  the  act  of  the  corporation,  though 
it  purported  on  its  face  to  be  executed  by  the  manager  on  behalf  of  the 
corporation. 
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4.  A  contract  made  for  hla  principal  by  an  agent,  bnt.  entirely  without  the 
scope  of  hia  anthorlty»  la  no  more  binding,  until  ratification,  than  If  made 
by  a  stranger. 

On  Kehearing. 

(For  former  opinion,  see  24  Montana  Reports,  255.) 

ME.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court 

This  cause  is  before  the  cpurt  on  a  rehearing  granted  upon 
application  of  respondents  on  November  13,  1900.  The  argu- 
ment and  decision  have  been  delayed  on  account  of  the  illness 
of  counsel  for  appellant  For  a  brief  statement  of  the  facts, 
reference  is  made  to  the  former  opinion  in  24  Montana  255, 
61  Pac.  650.  These  additional  facts  may  be  noted,  as  they 
do  not  appear  in  that  statement:  The  Hope  Mining  Company 
was  organized  under  the  laws  of  the  state  of  Washington.  Its 
trustees,  except  the  president,  Pitner,  reside  in  Seattle,  in  that 
state,  and  its  general  office  is  there.  On  the  day  following  the 
execution  of  the  contract  by  Franklin,  the  mine  superintendent, 
Pitner,  Franklin  and  Trent  returned  from  Butte  to  Basin. 
Trent  states  that  he  took  possession  of  the  property  after  some 
conversation  with  Field,  the  manager;  Pitner  then  being  at 
his  residence,  near  by.  He  further  states  that,  after  the  con- 
tract had  been  entered  into  by  himself  and  Franklin  at  Butte, 
he  told  Pitner  that  Franklin  had  given  him  a  bill  of  sale,  but 
that  Pitner  said  that  he  did  not  care  to  know  anything  of  it, 
and  it  must  be  understood  that  he  did  not 

The  conclusion  stated  in  the  former  opinion  was  that  the 
defendant  should  be  granted  a  new  trial,  on  two  grounds: 
First,  that  the  trial  court  erred  in  admitting  in  evidence  the 
contract  upon  which  the  plaintiffs  found  their  claim  to  the 
property  involved;  and,  second,  in  refusing  to  submit  to  the 
jury  a  certain  instruction  requested  by  the  defendant  Upon 
consideration  of  the  argument  and  the  authorities  presented 
by  counsel  in  support  of  the  motion  for  a  rehearing,  we  still 
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thought  that  the  trial  court  had  erred  in  refusing  to  submit 
the  requested  instruction^  but  were  inclined  to  the  opinion  that 
in  holding  that  there  was  not  sufficient  evidence  to  go  to  the 
jury  upon  the  question  whether  the  written  contract  had  been 
ratified  by  the  Hope  Mining  Company,  and  that  it  should  have 
been  entirely  excluded,  we  were  in  error.  Further  consideration 
of  the  subject  has  confirmed  this  impression,  and  we  now  think 
it  the  better  view  that  the  contract  was  properly  admitted  with 
the  evidence  tending  to  show  that  it  was  ratified  by  the  corpo- 
ration through  its  president,  Pitner.  From  the  fact  that  the 
corporation  was  organized  under  the  laws  of  another  state,  and 
had  intrusted  to  Pitner  the  general — practically  the  exclusive — 
management  and  control  of  its  affairs  in  Montana,  he  was  im- 
pliedly authorized  to  do  any  act  necessary  and  proper,  or  usu- 
ally done  in  the  conduct  of  the  ordinary  business  of  the  corpo- 
ration. Under  this  condition  of  affairs,  persons  dealing  with 
him  could  not  be  required  to  look  further,  and  inquire  what 
express  authority  his  principal  had  intrusted  to  him.  He  there- 
fore had  implied  authority  to  make  purchases  of  property  for 
the  corporation  either  for  cash  or  on  credit,  and  to  secure  the 
payment  of  debts  thus  incurred  for  the  purpose  of  keeping  the 
mill  in  running  order.  Had  the  contract  in  question  been  exe- 
cuted on  behalf  of  the  company  by  him,  it  would,  under  the 
circumstances,  have  been  pmnia  facie  the  contract  of  the  corpo- 
ration, and  binding  upon  it.  No  such  implied  authority  belongs 
to  an  agent  whose  powers  are  apparently,  as  well  as  in  fact, 
limited  to  the  scope  of  the  particular  employment.  A  superin- 
tendent of  a  mine  is  not,  as  such,  authorized  to  make  contracts 
for  machinery  and  other  supplies  necessary  for  the  milling  or 
smelting  operations  of  his  principal.  If,  however,  the  principal 
permits  such  an  agent  to  act  generally  for  him,  or  in  other  ca- 
pacities than  those  for  which  he  was  employed,  and  thus  holds 
him  out  as  having  the  authority  to  do  so,  the  principal  cannot 
eecape  liability  upon^  contracts  made  on  hia  behalf  by  his 
agent  acting  in  such  other  capacities.  Franklin's  authority 
being  limited  to  a  particular  employment,  the  cx)ntract  in  ques- 
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tion  was  not  prima  facie  the  contract  of  the  corporation.  Nor 
was  the  usage  and  custom  of  business  shown  to  be  such  in  this 
particular  instance  as  to  justify  the  inference  that  he  had  au- 
thority, either  as  superintendent  or  manager,  to  pledge  the 
properly  of  the  company.  As  was  said  in  the  former  opinion: 
"Buying  and  selling  or  pledging  are  acts  of  a  different  nature, 
an  authority  to  do  the  one  by  no  means  implies  the  authority 
to  do  the  other;  and,  when  it  is  sought  to  show  an  implied 
authority  in  the  agent  to  do  the  act  in  question  by  proof  of  con- 
sent or  acquiescence  of  the  principal,  this  can  be  done  only  by 
proof  of  consent  to  or  acquiescence  in  acts  of  a  similar  nature, 
or  by  proof  of  such  acts  as  tend  to  show  a  general 
power."  Therefore^  though  it  appeared  that  Franklin 
had  assumed  on  one  other  occasion  to  buy  machinery 
for  the  company,  and  had  for  a  short  time,  against 
the  wishes  of  Pitner,  the  president',  made  deposits  of 
its  funds  in  his  o^vn  name,  and  drawn  checks  thereon  as  man- 
ager, this  was  not  sufficient  proof  of  such  a  usage  or  practice 
to  warrant  the  conclusion  that  he  was  impliedly  empowered  to 
act  generally  for  the  oorporation  in  Montana.  Nor  do  the  facts 
presented  tend  to  show  that  Pitner,  the  president,  had  either 
an  express  or  an  implied  authority  to  del^ate  to  any  one  else 
the  general  power  intrusted  to  him,  or  that  he  could  appoint  a 
subagent  to  act  in  his  place  in  the  exercise  of  these  powers.  In 
the  absence  of  such  authority  from  his  principal,  he  was  power- 
less to  make  such  a  substitution.  The  evidence  does  not  tend 
to  show  that  ho  made  any  attempt  to  do  so.  While  all  this  is 
true,  however,  a  principal  may,  either  expressly  or  impliedly, 
by  acquiescencd  and  consent,  and  by  accepting  and  retaining 
the  benefits  with  knowledge,  ratify  and  adopt  as  his  ow^n  a 
contract  made  in  his  behalf  by  a  person  who  had  no  authority 
to  act  for  him  in  the  first  instance,  and  thus  become  bound  to 
perform  all  the  duties  and  obligations  which  arise  out  of  the 
transaction.  A  corporation  is  governed  by  the  same  principles. 
It  may  formally  ratify  through  its  board  of  directors  an  un- 
authorized act  of  this  nature  done  in  its  behalf,  provided  the 
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act  i8  not  beyond  its  powers  conferred  by  charter,  or  prohibited 
by  law.  It  may  also,  by  an  acceptance  or  retention  of  the  bene- 
fits derived  from  the  transaction,  after  notice,  become  bouid  to 
perform  all  the  obligations  arising  therefrom.  So,  by  acqui- 
escence with  full  knowledge  through  its  authorized  agents  of 
the  character  of  the  act  in  question,  it  will  be  held  to  have  ac- 
cepted and  ratified  it.  It  can  act  only  through  agents,  and  no- 
tice to  the  agent  of  matters  falling  within  the  scope  of  hi& 
authorized  duties  is  notice  to  the  corporation. 

The  evidence  in  the  case  at  bar  tending  to  show  that  the 
president,  Pitner,  had  or  should  have  had  knowledge  of  the 
<^aracter  of  the  contract  entered  into  by  Franklin,  was  suffi- 
<sient  to  go  to  the  jury.  He  refused  to  enter  into  the  contract 
himself;  but  the  evidence  has  a  tendency  to  show  that  he  re- 
ferred Trent  to  Franklin,  with  the  statement  that  the  latter  had 
authority  to  make  it.  It  also  ap{$ears  from  the  testimony  of 
Trent  that  he  told  Pitner  that  he  had  obtained  a  bill  of  sale  of 
the  Bryan  Mills  that  Pitner  knew  of  the  character  of  the  trans- 
action, but  refused  to  be  informed  of  the  particulars,  and  did 
not  want  it  known  that  he  knew  anything  of  the  matter.  Be- 
sides, on  the  next  day  he  went  with  Franklin  and  Trent  to 
Basin,  and  was  there  at  the  time  Trent  says  he  took  possession 
of  the  mills.  True,  Pitner  was  called  by  plaintiff  to  testify, 
and  denied  all  knowledge  of  the  transaction  until  long  after 
the  defendant  had  made  the  levy.  Still,  it  was  for  the  jury  to 
determine  whether  Trent  or  Pitner  told  the  truth.  If  Trent's 
statements  were  to  be  taken  as  true,  then  Pitner  knew  or  should 
have  known  that  Franklin  had  undertaken  to  bind  the  corpo- 
ration ;  and  it  was  his  duty,  under  the  circumstances,  to  repu- 
diate the  transaction,  and  thus  prevent  his  principal  from  be- 
ing bound.  He  may  not  be  permitted  to  say  that  he  or  the 
principal  had  no  knowledge  of  the  character  of  the  contract 
and  its  purpose,  while  all  the  circumstances  tend  to  show  that 
he  was  put  upon  inquiry,  and  that  it  was  his  duty  to  inform 
lumself . 
•    In  what  we  have  just  said  touching  the  authority  of  Pitner 
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to  act  generally  for  the  corporation  in  Montana,  we  have  pro- 
ceeded upon  the  assumption  that  the  nature  of  his  duties  im- 
plied plenary  power  to  do  all  the  corporation  could  do  in  the 
conduct  of  its  business.  From  the  by-laws  of  the  corporation, 
which  were  introduced  in  evidence  by  the  defendant,  it  appears 
that  he  had  express  authority  to  sell  and  mortgage  the  property 
of  the  corporation,  as  well  as  to  make  all  contracts  for  the  sale 
or  purchase  of  real  estate,  mining  property,  machinery,  sup- 
plies, etc.,  but  no  power  of  substitution  was  given  him.  There- 
fore, even  had  it  been  error  to  admit  the  contract  in  the  first 
instance,  on  the  ground  that  Pitner  had  no  authority  to  enter 
into  it,  and  therefore  had  no  power  to  ratify  it,  this  evidence 
would  have  cured  such  error,  and  the  defendant  would  have 
had  no  groimd  to  complain  of  the  ruling. 

Counsel  for  respondents  contend  that  the  defendant  in  this 
case  should  not  be  heard  to  question  the  validity  of  the  contract, 
for  the  reason  that  it  was,  at  most,  only  voidable,  and,  being 
voidable  only,  no  person  other  than  the  corporation  itself  could 
question  its  validity.  In  support  of  this  view  they  cite  the  fol- 
lowing authorities:  Eureka  Iron  and  Steel  Wori^s  v.  Bresnor 
han,  60  Mich.  332,  27  N.  W.  524 ;  Gordon  v.  Preston,  1  Watts, 
385,  26  Am.  Dec.  75 ;  Manhattan  Hardware  Co.  v.  Phalen,  128 
Pa.  St,  110,  18  Atl.  428.  With  this  view,  however,  we  do  not 
agree.  From  an  examination  of  these  cases,  it  appears  that  in 
each  instance  the  contract  involved  was  upon  its  face  executed 
on  behalf  of  the  corporation  by  the  proper  officer,  and  that  it 
had  been  ratifies!  by  the  corporation  by  acquiescence  and  reten- 
tion of  the  benefits  derived  from  it  Wo  arc  unable  to  distin- 
guish between  the  act  of  a  stranger  and  the  act  of  a  person 
who  is  an  agent  for  another,  but  unauthorized  to  do  the  act  in 
question  on  behalf  of  the  latter.  So  far  as  it  would  affect  the 
rights  of  the  principal,  or  those  of  any  other  person  than  the 
agent  himself,  the  attempt  to  bind  the  principal  would  be  nuga- 
tory in  each  instance.  If,  for  instance.  A.,  a  stranger,  attempts 
to  sell  and  deliver  to  C.  the  personal  property  of  B.,  assuming 
to  act  as  the  agent  of  B.,  and,  before  B.  has  any  knowledge  of 


26  Mont]  Trent  £t  al.  v.  Sherlock.  91 

the  transaction^  D.^  a  creditor  of  B.,  levies  upon  such  personal 
property  in  the  hands  of  C. ;  could  it,  on  principle,  be  said  that 
C,  the  purchaser,  had  acquired  such  rights  in  the  property  as 
to  enable  him  to  defeat  the  lawful  claims  of  D.  ?  In  our  opin- 
ion the  contract,  as  a  contract  entered  into  on  behalf  of  the 
putative 'principal,  has  no  binding  force  upon  any  person,  ^fx- 
c©P^>  by  way  of  estoppel  upon  the  would-be  agent,  until  such 
putative  principal  has  been  infc^rmed  of  it  and  has  either  ex- 
pressly  or  impliedly  ratified  it;  and  all  persons  dealing  with 
the  property  prior  to  such  ratification  acquire  the  same  rights 
therein  as  if  the  agent  had  not  attempted  to  act  A  contract 
made  for  his  principal  by  an  agent,  but  Entirely  \vithout  the 
scope  of  his  authority,  is  no  more  binding,  until  ratification, 
than  if  made  by  a  stranger. 

For  the  reasons  stated,  the  conclusion  reached  in  the  former 
opinion  upon  the  first  point  decided  must  therefore  be  modi- 
fied in  accordance  with  the  views  now  expressed;  but  we  still 
think  that  the  court  committed  prejudicial  error  in  refusing 
llie  requested  instruction.  The  defendant  was  entitled  to  have 
the  jury  cautioned  that. they  should  not  consider  thf>  contract  as 
prima  facie  the  act  of  the  corporation, — ^in  other  words,  that 
there  was  no  presumption  in  favor  of  it  because  it  purported 
on  its  face  to  be  executed  by  Franklin  on  behalf  of  the  corpora- 
tion. 

The  judgment  and  order  are  reversed,  and  the  cause  is  re- 
manded for  a  new  trial. 

Reversed  and  remanded. 
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BEER,  Respondknt,  v.  LIENEMAX  et  al..  Appellants. 

(No.  1.875.) 
(Submitted  November  18,  1901.    Decided  NoTember  18,  1901.) 

Appeal — Rules  of  the  Supreme  Court — Briefs — Affirmance  of 
Judgment. 

"Where  appellant's  brief  fails  to  comply  with  the  requirements  of  Subdlyision  3 
of  Rule  X  of  the  Supreme  Court,  the  judgment  appealed  from  will  be 
affirmed. 

Appeal  from  District  Court,  Silver  Bow  County;  John  Lind- 
say,  Judge, 

Action  by  Samson  Beer  against  Louis  Lieneman  and  Charles 
Schmidt.  From  a  judgment  in  favor  of  the  plaintiff  and  an 
order  denying  a  new  trial,  the  defendants  appeal.    Affirmed. 

Mr.  Jam^s  W.  Forbis,  for  Appellants. 

Messrs.  McBride  £  McBride,  for  Respondent. 

MR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the  court. 

These  are  appeals  from  a  final  judgment  and  an  order  deny- 
ing a  new  trial  entered  in  the  district  court  of  Silver  Bow 
<?ounty.  The  cause  was  submitted  by  the  appellants  on  brief, 
examination  of  which  discloses  that  it  fails  to  comply  with 
Subdivision  3  of  Rule  X  of  this  court  (22  Mont,  xxxiv,  57  Pac. 
vii).  It  does  not  refer  to  the  page  numbers  in  the  transcript; 
it  does  not  contain  any  specification  of  error ;  nor  does  it  even 
attempt  to  state  from  what  either  appeal  was  taken.  Such  being 
the  condition  of  the  brief,  the  judgment  and  order  appealed 
from  must  be  affirmed  upon  the  authority  of  Harrington  v. 
Smith,  26  Montana,  111,  63  Pacific  Reporter,  1036. 

The  judgment  and  order  appealed  from  are  therefore  af- 
firmed. 

Affirmed. 
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HUGHES,  Appelulnt,  v.  GOODALE,  Respondent. 

(No.  1,367.) 
(Submitted  November  13,  1901.     Decided  November  25,  1901.) 

Gvardian  and  Wao'd — Sale  of  Real  Estate — Special  Bond — 
Omission — Validity  of  Sale — Judgments — Sureties. 

1.  Probate  Practice  Act,  Sec.  387,  Compiled  Statutes  1887,  provides  that  a. 
suardlan  authorised  to  sell  real  estate  must,  before  the  sale,  give  bond  to- 
a  probate  Judge  to  sell  th^  same  in  the  manner  and  to  account  for  the  pro- 
ceeds of  the  sale  as  provided  for  in  the  chapter.  Held,  that  a  sale  by  a 
guardian  duly  appointed  and  qualified,  but  who  omitted  to  give  the  special 
bond  required,  was  not  void. 

2.  Quaere:  Whether,  under  the  Probate  Practice  Act,  Compiled  Statutes  1887,. 
an  executor,  administrator  or  guardian  is  required  in  every  case  to  give  a 
special  bona  before  making  sales  of  real  estate. 

3.  Sureties  on  the  general  bond  of  a  guardian  are  liable  for  any  loss  which 
the  ward  may  sulfer  by  reas<Mi  of  the  default  of  the  guardian  with  respect 
to  the  proceeds  of  sales  of  real  estate. 

4.  Tho  orders  and  Judgments  of  a  court  may  be  voidable  for  error  or  irregu- 
larity, but  such  error  or  irregnlarity  does  not  of  itself  avoid  such  orders, 
or  Judgments. 

Appeal  from  District  Court,  Silver  Bow  County;  Willia/mf 
Clancy,  Judge, 

Proceedings  by  Mary  E.  Hughes  against  Charles  W.  Good- 
ale^  as  guardian  of  Francis  Arthur  Linforth  and  Geraldine 
Linforth.  From  a  judgment  for  defendaant^  plaintiff  appeals^ 
Reveirsed. 

Statement  of  the  Case. 

This  cause  was  submitted  to  the  court  below  upon  an  agreed 
statement  showing  the  following  facts:  By  an  order  of  the 
district  court  of  Silver  Bow  County  the  defendant  was  duly  ap- 
pointed guardian  of  the  estates  of  Francis  Arthur  Linforth 
and  Geraldine  Linforth,  minors.  Having  filed  the  bond  re- 
quired to  be  given  by  Section  358  of  the  Probate  Practice  Act, 
Compiled  Statutes  of  1887,  and  having  taken  the  oath  pre- 
scribed by  law,  letters  of  guardianship  were  issued  to  him  on 
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the  18th  day  of  November,  1890,  since  which  time  he  has  been, 
and  now  is,  the  qualified  and  acting  guardian.  On  the  16th 
day  of  November,  1893,  the  district  court  duly  ordered  the 
guardian  to  sell  certain  lands  owned  by  his  wards  in  the  county 
of  Silver  Bow.  In  pursuance  of  the  order,  and  on  the  4th  day 
of  February,  1894,  the  defendant  as  guardian  sold  the  lands 
to  the  plaintiff  for  the  sum  of  $1,850.  On  February  28,  1894, 
the  court  approved  and  confirmed  the  sale,  whereupon  the 
property  was  conveyed  by  deed  to  the  plaintiff.  Before  the 
sale  the  guardian  omitted  to  give  the  special  bond  required  by 
Section  387  of  the  Probate  Practice  Act,  Compiled  Statutes  of 
1887,  and  has  never  given  the  bond  provided  for  therein.  The 
guardian  and  his  wards  threatened  and  intended  to  bring  an 
action  for  the  purpose  of  ejecting  the  plaintiff  from  the  pos- 
session of  the  property,  and  to  obtain  a  decree  declaring  the 
plaintiff  to  have  no  title  thereto.  The  parties  prayed  the  court 
to  adjudge  from  these  facts  whether  the  plaintiff  was  the  owner 
in  fee  simple  of  the  real  estate  in  question  as  against  the  de- 
fendant and  his  wards,  and  whether  the  omission  of  the  guar- 
dian to  give  the  special  sale  bond  constitutes  a  cloud  upon  the 
plaintiff's  title.  The  court  below  decided  that  the  omission  of 
the  guardian  to  give  the  bond  before  the  sale  rendered  the  sale 
null  and  void  so  far  as  the  infants  were  concerned,  and  that  no 
title  passed  from  them,  and  that  the  plaintiff  is  not  the  owner 
of  the  property.  From  a  judgment  entered  in  accordance  with 
the  views  of  the  court  below,  the  plaintiff  prosecutes  this  appeal. 

Mr.  H,  Lowndes  Maury,  for  Appellant. 

Mr.  WUliam  D.  Burha<)e,  for  Respondent 

MR.  JUSTICE  PIGOTT,  after  stating  the  case,  delivered 
the  opinion  of  the  court. 

The  single  question  arising  upon  the  agreed  statement  is 
whether  the  omission  of  the  guardian  to  give  a  special  bond 
before  the  sale  invalidated  the  sale  authorized  by  the  order. 
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Both  parties  assume  that  the  provisions  of  Section  387  of  the 
Probate  Practice  Act,  Compiled  Statutes  of  1887,  require  such 
a  bond  to  be  given  whenever  the  sale  of  a  ward's  real  estate  is 
directed  to  be  made.     Before  proceeding  to  consider  the  argu- 
ments of  counsel  based  upon  this  assumption,  we  deem  it  not 
improper  to  suggest  a  possible  solution  of  the  ultimate  question 
upon  a  ground  not  discussed  by  counsel.     It  might  be  argued, 
with  plausibility  at  least,  that  Section  387  does  not  require  a 
sale  bond  to  be  given  in  all  cases.     This  section  provides  that 
"every  guardian,  authorized  to  sell  real  estate  must,  before  the 
sale,  give  bond  to  the  probate  judge  [district  judge],  with  suffi- 
cient surety,  to  be  approved  by  him,  with  conditions  to  sell  the 
same  in  the  manner,  and  to  account  for  the  proceeds  of  the 
sale,  as  provided  for  in  this  chapter  and  Chapter  VII  of  this 
title.'*     Section  388  provides  that  "all  the  proceedings  under 
the  petitions  of  guardians  for  sales  of  property  of  their  wards, 
making  orders,   rejecting  or  confirming  sales,  and  reports  of 
sales,  ordering  and  making  conveyances  of  property  sold,  ac- 
counting and  the  settlements  of  accounts,  must  be  had  and  made 
as  required  by  the  provisions  of  this  title  concerning  estates  of 
decedents,  unless  otherwise  specially  provided  in  this  chapter." 
Section  407  declares  that  the  provisions  relative  to  estates  of 
decedents,  so  far  as  they  pertain  to  the  practice  in  the  probate 
or  district  court,  apply  to  proceedings  touching  estates  of  minors 
under  guardianship.     Now,  Section  76  of  Chapter  III,  of  the 
title  referred  to  in  Section  388,  supra,  after  imposing  upon  the 
district  judge  the  duty  to  require  an  additional  bond  whenever 
the  sale  of  lands  belonging  to  a  decedent  is  ordered,  proceeds: 
"But  no  such  additional  bond  must  be  required  when  it  sat- 
isfactorily appears  to  the  court  that  the  penalty  of  the  bond 
given  before  receiving  letters,  or  of  any  bond  given  in  the  place 
thereof,  is  equal  to  twice  the  value  of  the  personal  property 
remaining  in,  or  that  will  come  into,  the  possession  of  the 
executor  or  administrator,  including  the  annual  rents,  profits, 
and  issues  of  real  estate,  and  twice  the  probable  amount  to  be 
realized  on  the  sale  of  the  real  estate  to  be  sold."    If  Section 
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387  is  to  be  read  with  and  interpreted  in  the  light  of  Section 
76,  a  special  bond  need  not  be  required  of  a  guardian  when, 
in  the  opinion  of  the  court,  the  penal  sum  mentioned  in  his 
general  bond  is  sufficiently  lai^e  to  cover  the  items  enumerated 
in  Section  76,  and  affords  ample  security  to  the  waid  for  the 
proceeds  of  the  intended  sale.  If  this  theory  be  correct,  "it  is 
not  otherwise  specially  provided"  in  the  chapter  relating  to 
guardians  that  they  must  always  give  a  bond  before  making 
sales  of  real  estate ;  hence  in  the  case  at  bar  the  guardian  was 
under  no  obligation,  so  far  as  the  record  discloses,  to  furnish 
a  special  bond,  for  the  presiunption  that  the  court  below  prop- 
erly refrained  from  requiring  a  special  bond  must  be  indulged. 
We  merely  mention  this  as  a  possibly  correct  construction  of 
the  statutes.  Counsel  have  not  suggested  it  and  we  do  not  de- 
cide that  the  theory  advanced  is  the  correct  one,  nor  intimate 
an  opinion  upon  it,  its  determination  being  unnecessary  to  a 
decision.  For  the  purposes  of  this  appeal  we  shall  treat  Section 
387  as  unaffected  in  this  regard  by  Section  76. 

The  contention  of  counsel  for  the  defendant  is  that  Section 
387  requires  a  guardian  to  give  a  special  bond  in  every  case, 
that  the  provision  is  mandatory,  and  that  an  omission  so  to  do 
renders  the  sale  void.  Counsel  for  the  plaintiff  insists  that  the 
requirement  is  directory  only. 

The  question  presented  is  one  of  first  impression  in  this  court. 
In  Power  v.  Lenoir,  22  Montana  169,  56  Pacific  Reporter  106, 
it  was  held  that  the  giving  of  the  general  bond  required  by  a 
guardian  by  Section  358  of  the  Probate  Practice  Act>  Compiled 
Statutes  of  1887,  is  indispensable  to  the  validity  of  his  acts 
so  far  as  the  rights  of  the  ward  are  concerned,  the  section  pro- 
viding that  "before  the  order  appointing  any  person  guardian 
under  this  chapter  takes  effect,  and  before  letters  issue,  the 
judge  must  require  of  such  person  a  bond  to  the  minor,  with 
sufficient  sureties,  to  be  approved  by  the  judge,  and  in  such 
sum  as  he  shall  order,  conditioned  that  the  guardian  will  faith- 
fully execute  the  duties  of  his  trust  according  to  law ;  and  the 
tollowing  conditions  shall  form  a  part  of  such  bond  without 
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being  expressed  therein:  First.  To  make  an  inventory  of  all 
the  estate,  real  and  personal,  of  his  ward,  tliat  comes  to  his 
possession  or  knowledge,  and  to  return  the  same  within  such 
time  as  the  judge  may  order.  Second.  To  dispose  of  and  man- 
age the  estate  according  to  law  and  for  the  best  interest  of  the 
ward,  and  faithfully  to  discharge  his  trust  in  relation  thereto, 
and  also  in  relation  to  the  care,  custody,  and  education  of  the 
ward.  Third.  To  render  an  account,  on  oath,  of  the  property, 
estate,  and  moneys  of  the  ward  in  his  hands,  and  all  proceeds 
or  interest  derived  therefrom,  and  of  the  management  and  dis- 
position of  the  same,  within  three  months  after  his  appointment, 
and  at  such  other  times  as  the  court  directs,  and  at  the  expira- 
tion of  his  trust  to  settle  his  accounts  with  the  probate  judge, 
or  with  the  ward,  if  he  be  of  full  age,  or  his  legal  representa- 
tives, and  to  pay  over  and  deliver  all  the  estate,  moneys  and 
effects  remaining  in  his  hands,  or  due  from  him  on  such  settle- 
ment, to  the  person  or  persons  who  are  la\vf  ully  entitled  there- 
to. Upon  filing  the  bond,  duly  approved,  letters  of  guardian- 
ship must  issue  to  the  person  appointed.  In  form  the  letters 
of  guardianship  must  be  substantially  the  same  as  letters  of 
administration,  an4  the  oath  of  the  guardian  must  be  endorsed 
thereon,  that  he  will  perform  the  duties  of  his  office  as  such 
guardian  according  to  law."  In  that  case  we  said:  "Section 
358  of  our  probate  law  plainly  and  positively  provides  that^ 
before  the  order  appointing  any  person  guardian  takes  effect, 
and  before  letters  issue,  the  judge  must  require  of  such  person 
a  bond  to  the  minor,  with  sufficient  sureties.  The  intention  of 
the  legislature  could  hardly  have  been  more  plainly  manifested. 
From  the  other  sections  of  the  statute  cited  supra,  it  appears 
that  it  did  not  even  deem  it  wise  to  allow  the  parent  to  relieve 
the  guardian  of  this  duty  by  testamentary  direction ;  for,  though 
a  provision  is  made  recognizing  the  right  of  parents  to  select 
by  Avill  the  person  to  whom  they  wish  to  intrust  the  care  of 
their  children  and  their  estates  (Section  351,  supra) y  yet  it  re- 
quires such  person  so  selected  (Section  362)  to  give  bond  and 
qualify  as  other  guardians.    It  is  not,  therefore,  the  recognition 
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by  any  court  of  tiie  relation  of  guardian  and  ward  that  gives 
it  validity,  but  the  fact  that  the  relation  has  been  properly  es- 
tablished by  a  complance  with  the  requirements  of  the  law.  A 
person  who  purchases  the  property  of  a  minor,  or  who  sed^s  to 
devest  him  of  title  to  his  property,  will  not  be  heard  to  say  that 
the  minor  is  estopped  and  concluded  by  the  irresponsible  acts 
and  doings  of  some  person  who  has  presumed  to  act  as  his 
guardian  without  first  giving  the  minor  the  protection  and 
security  the  law  requires  for  him.  *  *  *  The  latter  [the 
ward]  is,  so  to  speak,  the  special  favorite  of  the  courts,  and  the 
courts  will  always  see  that  his  rights  are  protected.''  The  de- 
cision was  that  the  order  appointing  a  guardian  is  without 
.effect  unless  and  imtil  the  bond  required  by  Section  358  shall 
have  been  given.  Section  75  of  the  Probate  Practice  Act,  Com- 
piled Statutes  of  1887,  requires  that  "every  person  to  whom 
letters  testamentary  or  of  administration  are  directed  to  issue 
must,  before  receiving  them,"  execute  a  bond.  In  In  re  Crair 
gWs  Estate,  24:  Montana  37  (60  Pac.  495),  we  intimated,  by 
way  of  argument,  that  the  failure  of  the  person  appointed  ad- 
ministrator to  give  a  bond  does  not  ordinarily  or  usually  ren- 
der void  the  letters  of  administration  issued  to  him.  It  is 
proper  to  observe  that  Section  75  requires  a  person  to  whom  let- 
ters are  directed  to  issue,  to  execute  a  bond  before  receiving 
them,  but  does  not  declare  that  the  order  is  ineffectual  unless 
the  bond  be  given.  The  decision  in  the  Craigie  Case  was  to  the 
effect  that  the  failure  of  &  public  administrator  who  had  duly 
qualified  by  giving  bond  and  taking  oath,  to  file  an  additional 
bond  required  by  the  district  judge  as  further  security  for  die 
interest  of  an  estate  in  his  hands,  did  not,  ipso  facto,  create  a 
vacancy  in  the  office  of  public  administrator,  although  the  stat- 
ute declared  that  upon  failure  of  any  public  administrator  to 
give  such  bond  as  might  be  required  by  a  probate  judge,  his 
office  should  become  vacant.  ^NTeither  of  these  cases  announces 
a  rule  whi<ji  must  govern  the  decision  of  the  case  at  bar. 

If  the  omission  to  give  a  sale  bond  was  sufficient  to  deprive 
the  court  of  jurisdiction,  the  judgment  must  be  affirmed;  in 
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otker  words,  if  the  order  of  sale  was  inivalidated  by  the  omission 
to  give  a  special  bond,  then  by  the  sale  the  plaintiff  took  no 
title  as  against  the  minors.  If,  npon  the  other  hand,  the  court 
was  clothed  with  jurisdiction  to  make  the  order  of  sale,  and  the 
omission  to  give  the  special  bond  did  not  deprive  the  order  of 
its  legal  force,  then  the  plaintiff  by  virtue  of  the  confirmation 
of  the  sale,  followed  by  the  deed  of  conveyance,  acquired  all 
the  title  which  the  minors  had  to  the  property. 

The  orders  and  judgments  of  a  court  within  its  jurisdiction 
may  be  voidable  for  error  or  irregularity,  but  such  error  or 
irregularity  does  not,  of  itself,  avoid  the  orders  or  judgments. 
This  rule  applies  to  courts  of  general  common-law  jurisdiction, 
to  courts  of  equity,  and  to  inferior  courts  of  limited  powers; 
it  is  applicable  to  all  courts  alike.  Whenever  it  appears  that 
the  act  done^  the  order  made,  or  the  judgment  rendered  was 
within  the  scope  of  the  power  conferred,  juirisdiction  must  be 
admitted,  and,  unless  that  jurisdiction  is  shown  to  have  heeii 
lost,  the  act,  order,  or  judgment  cannot  be  characterized  as  a 
nullity.  Did  the  omission  of  the  guardiaa  to  give  a  special  bond 
render  ineffectual  the  order  of  sale  nnd  the  confirmation,  there- 
of, thereby  depriving  the  oonrt  of  jurisdiction  in  the  premises  ? 
That  the  defendant  was  the  duly  appointed,  qualified  and  act- 
ing guardian  is  conceded;  it  must  be  presumed  tiiat  upon  a 
proper  petition  and  after  a  hearing  the  court  ordered  the  guard- 
ian to  sell  the  lands  of  his  wards ;  in  pursuance  of  that  order 
tlie  sale  was  made  and  confirmed ;  a  deed  of  coisveyance  was 
liiereupon  duly  executed  by  the  guardian  and  delivered  to  the 
plaintiff.  That  the  district  ooutt  had  ;furisdietion  of  the  class 
of  eases  or  proceedings  to  which  the  on^  at  bar  belongs,  and 
therefore  of  the  subject-matter  of  this  proceeding,  and  had 
jurisdiction  of  the  persons  of  the  wards,  is  also  conceded.  Its 
jurisdiction  was  r^ularly  invoked.  In  making  the  order  of 
sale  its  jurisdiction  was  dufy  exercised.  As  we  have  said,  the 
sale  was  not  \roid  unless  the  omission  to  give  a  special  bond 
rendered  .the  order  of  sale  ineffectual;  that  is  to  say,  unless  the 
court  lost  jurisdiction  of  the  subject-matter  by  the  failure  of 
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the  guardian  to  execute  a  special  sale  bond,  the  plaintiff  by 
the  sale  acquired  title  to  the  lands.  No  mere  irr^ularity,  how- 
ever great,  can  avail  the  defendant  or  his  wards  in  such  an 
attack  as  is  here  made.  Such  defect  or  irregularity  cannot  bo 
inquired  into  by  means  of  a  collateral  action. 

The  object  sought  to  be  attained  by  Section  387  is  the  pro- 
tection of  the  financial  interests  of  the  ward.  For  any  loss 
which  a  decedent's  estate  may  suffer  by  reason  of  the  failure  of 
an  administrator  properly  to  account  for  and  pay  over  the  pro- 
ceeds of  a  sale  of  land,  the  sureties  on  his  general  bond  are 
certainly  answerable.  This  appears  by  Sections  75  and  76, 
supra,  and  we  perceive  no  reason  why,  under  the  statutes  of 
Montana,  any  different  rule  should  be  applied  to  sureties  on 
the  general  bond  of  a  guardian.  By  Section  358  the  guardian 
must  execute  to  the  minor  a  bond  with  sufficient  sureties  in  such 
sum  as  the  judge  may  order,  conditioned  for  the  faithful  per- 
formance of  his  trust  according  to  law.  As  appears  from  the 
quotation  hereinbefore  made,  the  following  implied  conditions 
form  a  part  of  the  bond:  ^'Second.  To  dispose  of  and  manage: 
the  estate  according  to  law  and  for  the  best  interest  of  the  ward,- 
and  faithfully  to  dischai^  his  trust  in  relation  thereto,  and 
also  in  relation  to  the  care,  custody,  and  education  of  the  ward. 
Third.  To  render  an  account,  on  oath,  of  the  property,  estate, 
and  moneys  of  the  ward  in  his  hands,  and  all  proceeds  or  in- 
terest derived  thereform,  and  of  the  management  and  disposi- 
tion of  the  same,  within  three  months  after  his  appointment^ 
and  at  such  other  times  as  the  court  directs,  and  at  the  expira- 
tion of  his  trust  to  settle  his  accounts  with  the  probate  judge, 
or  with  the  ward,  if  he  be  of  full  age,  or  his  legal  representa- 
tives, and  to  pay  over  and  deliver  all  the  estete,  moneys,  and 
effects  remaining  in  his  hands,  or  due  from  him  on  such  settle- 
ment, to  the  person  or  persons  who  are  lawfully  entitled  there- 
to." Among  the  po\vers  and  duties  of  the  guardian  are  the 
following:  To  pay  all  debts  of  the  ward  out  of  his  personal 
estate  and  the  income  of  his  real  estate,  but,  if  these  sources 
are  insufficient,  then  out  of  his  real  estate,  upon  obtaining  an 
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order  for  its  sale,  ^'and  disposing  of  the  same  in  the  manner 
provided  in  this  title  for  the  sale  of  reaV  estate  of  decedents." 
(Section  367)  ;  he  must,  if  the  income  and  profits  of  the  estate 
be  insufHcient  for  the  purposes,  sell  the  real  estate  of  his  ward 
upon  obtaining  an  order  of  the  court  therefor,  and  apply  so 
mucb  of  the  proceeds  as  may  be  necessary  to  the  maintenance 
and  support  of  the  ward  and  his  family  (Section  369)  ;  and 
to  sell  the  ward's  real  estate  when  it  appears  for  the  benefit  of 
the  ward  to  do  so,  and  put  the  pi-oceeds  out  at  interest  or  other- 
wdse  reinvest  the  same  (Section  377).  These  powers  are  con- 
ferred and  these  correlative  duties  are  imposed  upon  guardians 
generally,  to  be  exercised  and  performed  whenever  the  condi- 
tions contemplated  by  the  statute  arise;  in  brief,  whenever  it 
appears  either  necessary  or  for  the  benefit  of  the  ward  that  his 
real  estate  or  some  part  of  it  should  be  sold,  the  court  may  grant 
an  order  therefor.  (Section  386.)  To  obtain  an  order  to  sell, 
to  sell  and  to  accoimt  for  the  avails  of  the  sale  ordered,  is  one 
of  the  general  duties  of  the  guardian.  We  think  the  sureties 
on  such  bond  of  the  guardian  are  liable  for  any  loss  which  the 
ward  may  suffer  by  reason  of  the  guardian's  failure  faithfully 
to  execute  the  duties  of  his  trust,  among  which  are  those  per- 
taining to  sal^  of  real  estate,  and  that  they  are,  consequently, 
liable  for  his  default  with  respect  to  the  proceeds  of  such  sales. 
Section  402  of  the  Probate  Practice  Act,  Compiled  Statutes 
of  1887,  authorizes  the  judge  to  require  a  new  bond  to  be  given 
by  a  guardian  whenever  he  deems  it  necessary.  He  may  at  any 
time,  even  after  sale,  require  a  new  or  additional  bond.  These 
provisions  illustrate  the  design  and  show  the  intention  of  the 
legislative  assembly  in  enacting  Section  387.  This  section  pro- 
vides no  penalty  for  the  omission  to  require  or  give  a  special 
bond,  nor  does  it  declare  that  the  order  of  sale  depends  upon 
the  performance  of  such  a  condition  subsequent  Nowhere  does 
the  statute  declare  that  if  a  special  bond  be  not  given  the  sale 
shall  not  be  made,  or,  if  made^  shall  be  void.  It  is  not  pro- 
vided that  the  order  of  sale  becomes  effective  onlv  when  such 
special  bond  is  given.     In  Stewart  v.  Bailey,  28  Michigan  Re- 
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pQrts  251^  th^  3tittui6  required  a  special  sale  IxmuI  and  prowii&l 
that  in  ease  of  an  aetion  rating  to  any  estate  sold  by  a  gu^- 
ian  in  which  t^e  ward  should  contest  the  validity  of  the  sale, 
the  sale  should  not  he  avoided  on  account  of  any  irregularity 
in  the  proceedings,  provided  it  should  appear,  among  other 
things,  that  the  guardian  gave  a  special  sale  bond.  This  was 
tantamount  to  declaring  a  sale  made  without  bond  to  be  void- 
able in  such  an  action,  an4  the  court  so  held.  The  same  stat- 
utes governed  the  decision  in  Ryder  v.  Flanders,  30  Michigan 
Reports,  336.  The  interpretation  of  similar  statutes  was  in- 
volved in  McKeever  v.  Ball,  71  Indiana  Reports,  398 ;  Weld  v. 
Johmo7i  Marmfactw^ng  Campaupy,  84  Wisconsin  Reports,  537, 
(54  N.  W.  335,  998) ;  in  Bachelor  v.  Korb,  58  Nebraska  Re 
ports,  122,  (78  N.  W.  485,  76  Am.  St  Rep.  70) ;  and  in  Oold- 
smith  V.  GUliUmd  (C.  C),  23  Federal  Reporter,  645.  In 
Barbers  Admirdjsiraiors  v.  Hopewell  (Ky.),  1  Metcalfe,  2W, 
the  statute  in  force  provided  that  if  the  guardian  failed  to  give 
the  special  bond  the  sale  should  not  be  made,  and  "any  daer^^, 
sale,  or  conveyance  thereof  shall  be  void ;"  and  the  oourt  held 
that  a  sale  of  lands  without  giving  tbe  special  bond  rendered 
the  sale  a  nullity  as  to  the  ward.  These  decisions,  owing  to 
the  difference  between  our  statutes  and  those  under  whioh  thev 
were  rendered,  are  not  in  pwnt  Other  casas  seemingly  in  favor 
of  the  def aidant's  position  may  readily  be  distinguished;  for 
example,  Williams  v.  Mortoii,  38  Maine  Reports,  47  (61  Am. 
Dec.  229),  holds  that  a  conveyance  of  land  by  the  guardian  of 
a  ward,  under  order  of  a  court  of  probate,  vests  no  title  in  the 
grantee  unless  the  guardian  shall  have  given  the  sale  bond  re- 
quired by  statute ;  but  the  court  so  held  for  the  reason  that  in 
Maine  the  general  bond  of  the  guardian  did  not  stand  as  se- 
curity for  the  proper  application  of  the  proceeds  of  a  sale  of 
real  estate.  Such  was  the  condition,  likewise,  in  Vanderburg 
V.  Williamson,  52  Mississippi  Reports,  233.  This  is  also  the 
basis  of  the  decision  in  Lyman  v.  Conkey  (Mass.),  1  Metcalf, 
317. 

We  are  of  the  opinion  that  the  omission  of  the  oourt  to  r9- 
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quire  and  of  the  guardian  to  give  the  special  sale  bond  in  the 
case  at  bar  was  a  mere  irregularity  in  no  wise  affecting  or  im- 
pairing the  jurisdiction  of  the  court  which  ordered  and  con- 
firmed the  sale.  As  has  already  been  said,  the  general  bond  of 
the  guardian  stands  as  security  for  the  proper  application  of 
the  proceeds  of  the  sale;  the  court  was  clothed  with  power  to 
^itertain  the  petition  praying  for  the  sale ;  it  had  jurisdiction 
of  the  subjectrraatter  and  of  the  parties ;  it  made  the  order  of 
sale;  the  property  was  sold,  the  sale  was  confirmed,  and  a  con- 
veyance executed.  The  statute  omits  to  denounce  as  void,  for 
want  of  a  special  bond,  a  sale  made  pursuant  to  such  an  order. 
The  sale  was  not  void.  Many  cases  support  this  conclusion. 
In  Palmer  v.  Oakley,  2  Douglass,  433  (47  Am.  Dec.  41),  the 
following  language  is  used:  ^^The  last  objection  to  the  regu- 
larity of  the  proceedings  by  the  guairdian  in  conducting  the 
sale  is,  that  the  notice  of  sale  given  was  insufficient,  and  was 
given  before  the  bond  was  executed.  The  statute  requires  that, 
before  making  sale  of  any  real  estate  by  a  guardian,  a  bond 
shall  be  given  with  sureties,  and  thirty  days'  notice  of  the  in- 
tended sale.  An  oath  is  also  required.  The  requirement  in  re- 
spect to  the  bond  and  notice  is  contained  in  a  proviso,  and  may 
be  considered  as  a  limitation  or  restriction  upon  the  authority 
to  sell.  But  does  the  neglect  on  the  part  of  the  guardian  to 
comply  with  these  several  provisions  of  the  statute  render  the 
sale  absolutely  void,  and  can  it  affect  the  rights  of  an  innocent 
bona  fide  purchaser,  claiming  through  the  decree  authorizing 
the  sale?  I  think  tlie  rights  of  such  a  purchaser,  especially 
after  the  lapse  of  so  many  years,  are  not  to  be  disturbed  in 
consequence  of  the  failure  of  the  guardian  to  perform  acts  in 
pais  subsequent  to  the  decree  of  sale.  The  acts  of  the  guardian 
are,  in  legal  contemplation,  the  acts  of  the  ward,  whom  he 
represents;  and  it  cannot  now  be  permitted  to  the  warf  to 
come  in  and  allege  the  nonfeasance  of  his  guardian,  to  disturb 
a  title  derived  from  him  through  such,  his  l^ally  constituted, 
representative.  All  that  a  purchaser  at  judicial  sale  is  bound 
to  look  to  with  a  view  to  his  protection  is  to  see  that  the  court 
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by  wham  the  sale  was  authorized  was  empowered  to  make  the 
deoree.  If  the  court  had  the  power,  the  failure  of  the  guardian, 
as  in  this  case,  to. fulfill  certain  directions  which  the  law  im- 
posed on  her,  should  not  and  cannot  prejudice  the  rights  ac- 
quired by  such  purchaser.  If  the  ward  is  prejudiced  by  any 
n^lect  on  the  part  of  the  guardian  in  the  execution  of  the  trust 
reposed  in  her,  his  remedy  is  upon  her  bond.  It  never  could 
have  been  contemplated  by  the  legislature  that  the  validity  of 
a  sale  should  be  made  to  depend  upon  the  observance  of  those 
provisions  of  the  law,  which  are  in  their  nature  directory  to  the 
guardian.  If  such  a  rule  were  to  obtain,  but  fe^;^'^  purchasers 
would  be  found  at  judicial  sales;  for  but  few  would  incur  the 
hazard  of  purchasing  and  paying  their  money  when  the  pur- 
chase so  made  may,  at  the  distance  of  ten  or  fifteen  years,  be 
held  void,  in  consequence  of  a  noncompliance  by  a  guaydia-n 
with  the  lequisitions  of  the  statute.  Such  a  rule  would  also 
operate  injuriously  on  the  ward,  as  upon  every  sale  made  the 
purchaser  would  take  into  account  the  hazard  he  incurs.  The 
best  interests  of  infants  require  that  no  unneoessary  obstacles 
should  be  thrown  in  the  way  of  obtaining  the  best  possible  price 
f oi"  their  estates  when  soli  If  a  wrong  is  done  them  by  their 
guardians,  they  have  a  full  and  ample  remedy.  In  the  case  of 
PerJciivs  v.  Fairfield,  11  Mass.  227,  it  was  held  that  a  failure 
by  an  administrator  to  give  the  bond  required  by  the  act  of 
Massachusetts  of  1783  before  the  sale  of  real  estate  of  his  in- 
testate would  not  invalidate  a  title  derived  through  such  ad- 
ministrator." In  Bunce  v.  Bunce,  59  Iowa  Reports,  533  (18  N. 
W.  705),  the  court  said:  "The  remaining  objections — ^the 
^\ant  of  a  sale  bond,  and  the  alleged  want  of  approval  of  the 
sale — ^may  be  considered  together.  The  statute  provided  that, 
before  a  sale  can  be  executed,  the  guardian  must  give,  security. 
(Revision,  Sec.  2556.)  The  statute  also  required  that  the  sale 
must  be  approved.  (Id.  Sec.  2558.)  In  the  absence  of  a  sale 
bond,  it  would  doubtless  be  error  to  approve  the  sale;  but, 
where  jurisdiction  has  attached,  and  the  sale  has  been  approved, 
it  cannot,  we  think,  be  successfully  attacked  in  n  collateral  pro- 
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Hseeding  by  alleging  the  want  of  a  sale  bond.  The  question 
raised  must  be  deemed  to  have  been  passed  on^  and  whether 
eorrectly  or  incorrectly,  the  court  cannot^  we  think,  in  a  col- 
lateral action,  inquire/'  This  was  approved  in  Hamiel  v.  Dan- 
nelly,  75  Iowa  Reports,  98  (89  K  W.  210).  The  same  doctrine 
or  principle  is  announced  in  Perkins  v.  Fairfield^  11  Massa- 
chusetts Reports,  227 ;  Lockhart  v.  John,  7  Pennsylvania  State 
Reports,  137;  Merklein  v.  Trapnell,  34  Pennsylvania  State 
Reports,  42,  (75  Am.  Dec  634)  ;  Dixey's  Executors  v.  Laat- 
ing,  49  Pennsylvania  State  Reports,  143 ;  Foster  v.  Birch,  14 
Indiana  Reix)rt8, '  445 ;  Dequindre  v.  Willia/ms,  31  In- 
diana Reports,  444.  In  Arrowsmith  v.  Harmonvng, 
42  Ohio  State  Reports,  254,  the  court,  in  approv- 
ing Mavarr  v.  Parrish,  26  Ohio  State  Reports, 
636,  said :  "The  decision  in  Mauarr  v.  Parrish  was  right.  The 
probate  court  had  jurisdiction  of  the  subject-matter, — i.  c.  it 
Was  clothed  with  authority  to  order  the  sale  of  the  lands  of  a 
minor  on  the  petition  of  his  guardian;  and  it  is  fair  to  say 
from  the  record  that  notice  of  filing  the  petition,  provided  for 
by  the  statute,  had  been  served  on  the  minor,  before  any  order 
was  made  in  the  proceeding,  in  the  manner  in  such  statute  pro- 
vided ;  and  hence,  when  the  order  of  sale  was  made,  and  also 
when  the  sale  was  confirmed,  the  probate  court  had  not  only 
jurisdiction  of  the  subject-matter,  but  also  the  parties.  This 
being  true,  the  order  of  sale  and  the  order  of  confirmation,  al- 
though they  may  have  been  erroneous,  were  not  void.  *The 
judgment  or  final  order  of  a  court  having  jurisdiction  of  the 
-subjectrmatter  and  parties,  however  erroneous,  irregular,  or  in- 
formal such  judgment  or  order  may  be,  is  valid  until  reversed 
or  set  aside,  *  *  *  within  which  rule  the  orders  of  pro- 
late courts  are  classed.  (Shroyer  v.  Richmond,  16  Ohio  St. 
455.)  If  the  judgment  or  order  is  erroneous,  it  may  be  re- 
versed; if  it  is  irregular  or  informal,  it  may  be  corrected  on 
motion ;  in  neither  case,  however,  is  it  subject  to  collateral  at- 
tack.' (Wehrle  v.  Wehrle,  39  Ohio  St  365.)  True,  Mauarr  v. 
Parrish  is  very  briefly  reported  on  the  question  we  are  consider- 
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ing.  But  the  strength  of  an  opinion  is  not  to  be  determiaed 
from  its  length.  Frequently  cases  are  disposed  of  by  the  appli- 
cation of  principles  so  firmly  settled  that  the  citation  of  authori- 
ties in  support  of  them  would  be  a  work  of  supererogation.  The 
judge  delivering  the  opinion  in  Ma/uarr  v.  Paarish  probably 
thought  the  case  belonged  to  that  class,  and  hence  the  brevity 
of  the  report;  but  the  ground  of  the  decision  is  clearly  indi- 
cated,— ^that  is,  that,  the  court  having  jurisdiction  of  the  sub- 
ject-matter and  parties,  the  order  of  sale  and  the  order  of  con- 
firmation, though  they  may  have  been  erroneous,  wetre  not  void> 
— and  that  is  suflScient.  The  record  and  a  brief  on  each  side 
of  the  case  have  remained  on  file  in  this  court,  and  we  have  iit> 
doubt  that  the  question  received  the  careful  consideration,  as 
in  its  decision,  in  the  way  stated,  it  received  the  concurrence^ 
of  every  member  of  this  court.  And  althou^  cases  in  apparent 
opposition  to  MoAwa^r  v.  Paarish  have  been  cited,  yet  nearly  aU 
of  them  ar^  clearly  distinguishable  from  it^  when  regard  is  had 
to  the  statutes  on  which  they  were  based ;  and  Mmwrr  v.  Ptur- 
risk  is  fully  supported  by  Watts  v.  Cook,  24  Kan.  278 ;  Bunce 
V.  Bunce,  59  Iowa  533,  13  K  W.  705 ;  Lockhart  v.  John.,  7 
Pa.  St.  137 ;  Merhlem  v.  Trapnell,  30  Pa.  St.  42 ;  Appeal  of 
Thorn,  35  Pa.  St  47;  Dixcys  Ex'rs  v.  Lamng,  49  Pa.  St 
143."  Watts  V.  Cooky  24  Kansas  Reports  278,  is  also  directly 
in  point.  The  statute  of  Kansas  (Comp.  Laws  1879,  c.  46. 
Sec.  15)  provided  that  before  any  guardian's  sale  of  lands  "can 
be  made  or  executed,  the  guardian  must  give  security  to  the 
satisfaction  of  the  court,  the  penalty  of  which  shall  be  at  least 
double  the  value  of  the  property  to  be  sold,  *  *  *  condi- 
tioned that  he  will  faithfully  perform  his  duties  in  that  respect^ 
and  account  for  and  apply  all  moneys  received  by  him  under 
the  direction  of  the  court"  It  was  said  (Mr.  Justice  Brewer, 
Mr.  Chief  Justice  Horton,  and  Mr.  Justice  Valentine,  compos- 
ing the  court) :  "The  authorities  differ  as  to  the  validity  of 
guardians'  sales  in  the  absence  of  security.  Some  hold  such 
sales  void  (WUliams  v.  Morton,  38  Me.  47,  61  Am.  Dec.  229), 
and  others  merely  erroneous  (Lockhart  v.  John,  7  Pa.  St.  187  ; 
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Perkins  v.  Fairfield,  11  Mass.  227 ;  Foster  v.  Birch,  14  Ind- 
445).  We  are  inclined  to  believe  the  latter  the  true  rule.  Pro- 
bate courts  should  cautiously  obserye  the  provisions  of  the  sec- 
tion quoted,  and  are  greatly  negligent  in  permitting  sales  on 
mortgages  by  guardians  without  security ;  yet  we  cannot  hold 
fhat  the  failure  to  give  security  deprives  the  court  of  jurisdic- 
tion. It  is  an  error  of  a  court  having  competent  and  full  juris- 
diction, subject  to  reversal  or  avoidance  by  due  proceedings. 
The  absence  of  the  security  did  not  render  the  proceedings  void, 
but  only  irregular."  This  case  was  approved  in  Howbert  v. 
Heyle,  47  Kansas  Reports  58  (27  Pac  116),  although  the 
judge  writing  the  opinion  entertained  the  view  that  the  decision 
in  Mauarr  v.  Parrish  was  against  the  great  weight  of  authority. 
We  are  satisfied,  upon  region  as  well  as  by  the  wei^t  of 
authority,  that  the  provisions  of  Section  367  are  directory,  and 
hence  that  the  sale  was  not  void  because  the  guardian  omitted 
to  give  the  special  bond  required  thereby.  The  judgment  must 
ther^ore  be  reversed  and  the  cause  remanded  with  directions 
to  the  court  below  to  render  judgment  in  favor  of  the  plaintiff, 
and  it  is  so  ordered. 

Reversed  and  remanded. 


STATE,  Eespondent,  i'.  WHITWORTH,  Appeli-ant. 

m 
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PpUtl^  Cpd^,  0€cs.  481 8|  4319,  providing  tb»t  county  ofl)cers,  except 
county  commissioners  and  Justices  of  the  peace,  may  ax»point  necessary 
deyvUss  for  tM  Vf^m^Vi  discharge  of  the  dvties  of  tbe  offices,  bave  no  a^yU- 
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cation  to  the  appointment  by  the  court  of  counsel  to  assist  a  county  attor- 
ney in  prosecuting  persons  charged  with  crime. 
12.      Where  a  criminal  cause  is  remoyed  to  another  county,  the  attorney  of  the 
county  to  which  the  cause  is  removed  must  prosecute  it. 

3.  The  statutes  declaring  who  shall  be  charged  with  the  duty  of  prosecuting 
persons  charged  with  crime  does  not  exclude  power  in  the  court  to  appoint 
counsel  from  members  of  the  bar  to  assist  in  the  prosecution. 

4.  In  trial  for  murder  it  appeared  that  deceased  had  threatened  to  kill  **any 
Missourian  m  the  employ  of  V.  who  undertook  to  move  hay  on  High  Tower 
ranch,"  and  had  made  other  threats  against  Missourians  so  employed,  and 
that  defendant  was  a  Missourian,  and  employed  on  said  ranch;  but  the 
evidence  also  showed  that  at  the  time  defendant  struck  the  fatal  blow  he 
was  not  in  immediate  danger,  but  that  he  went  up  to  deceased,  who  was 
standing  in  a  threatening  attitude  over  a  friend  of  defendant,  who  was 
not  shown  to  be  a  Missourian,  and  who  was  on  top  of,  and  was  fighting 
with,  a  friend  of  the  deceased.  Held,  that- it  was  not  error  to  refuse  to 
instruct  that  the  jury  should  take  such  threats  into  consideration  in  deter- 
mining the  nature  of  the  attack  made  on  defendant's  friend,  and  what  was 
the  purpose  of  deceased  and  his  friend  in  making  such  attack. 

5.  A  court  should  not  be  captious  or  hypercritical  and  refuse  an  important 
requested  instruction  solely  on  the  ground  of  verbal  inaccuracy ;  still  it  Is 
not  the  duty  of  the  court  to  undertake,  in  all  cases,  the  labor  necessary 
to  prepare  and  rewrite  defective  requested  instructions  which  if  correctly 
stateu  might  well  be  given  in  the  charge. 

Mii.  Justice  Pioott  dissenting  in  part. 

Appeal  from  Distill  Court,  Broadtvater  Cowniy;  F,  K,  Armr 
strong.  Judge. 

William  Whitworth  was  convicted  of  manslaughter,  and 
appeals.     Affirmed. 

Mr.  William  \yallace,  Jr.,  for  Appellant 

I. 

What  county  attorney  prosecutes  in  Broadwater  county? 
Section  1978,  Penal  Code,  on  removal,  says  the  case  must  pro- 
ceed to  trial  and  judgment  as  if  begun  there.  Laws  of  1899 
(amending  Section  4450  Political  Code)  say  each  county  at- 
tx)mey  must  attend  the  district  court,  conduct  all  proceedings 
at  all  times  and  at  all  places  vniMn  his  cowrUy.  The  italicised 
language  represents  one  of  the  features  accomplished  by  the 
amendment  as  shown  by  an  examination  of  the  original  section. 
Under  Section  1981,  if  removed  as  to  part  of  defendants,  dif- 
ferent county  attorneys  would  try.     Where  as  here  the  duties 
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of  the  officer  are  limited  to  his  county  or  district,  so  are  his 
rights;  and  where  a  case  is  transferred  out  of  his  county  he 
doee  not  follow  it  (f/.  8.  v.  Winston^  170  U.  S.  522,  42  Oj- 
Op.  Ed.  1131.)  That  a  diflFerent  practice  has  prevailed  un- 
challenged can  cut  no  figure,  when  the  question  is  raised  and 
the  law  plain.  (Modoc  Co.  v.  Spevtcer,  103  Cal.  498,  37  Pac. 
483,  484.) 


II. 


May  the  court  pennit  a  private  attorney  to  represent  the  state 
in  prosecuting  a  criminal  charge?  The  following  authorities 
hold  that  this  may  not  be  done:  Bunnell  v.  State,  71  Wis.  444 ; 
Modoc  Co.  V.  Spencer,  103  Cal.  498,  37  Pac.  484 ;  People  v. 
Hurst,  41  Mich.  328,  1  ^J".  W.  1027 ;  People  v.  Hendryx,  5S 
Mich.  319  'yMeister  v.  People,  31  Mich.  99 ;  Commonwealth  v. 
Knappf  10  Pickering  477,  482;  Com^monwealth  v.  Williams^ 
2  Gushing  682,  584;  ComAnummealth  v.  Oibhs  et  al.,  4  Gray 
146;  ConvmanweMJi  v.  Kmgy  8  Gray  501.  Special  statutes 
in  some  states  authorize  employment  of  private  special  counsel 
— in  Iowa,  by  board  of  county  commissioners  (Hopkins  v. 
Clayton  Co.,  32  Iowa  15) ;  in  Kentucky,  by  the  attorney  gen- 
eral (Hendrick  v.  Posey  et  al.,  45  S.  W.  525)  ;  in  Nebraska, 
by  the  district  attorney  (8a/nds  v.  Frost  Co.,' 4:2  Neb.  837). 
The  same  in  Pennsylvania  (Com.  v.  Shire,  178  Pa.  St  409). 

By  Subdivision  7  of  Section  460  of  the  Political  C!ode,  the 
atComey  general  is  required  to  assist  the  county  attorney  when 
required  by  the  public  service  or  when  directed  by  the  gov- 
ernor. And  Sections  4318  and  4319,  Political  Code,  provide 
fot  the  appointment  by  the  county  attorney,  himself,  in  writ- 
ing, of  an  assistant,  subject  to  allowance  by  the  board  of  county 
commissioners.  It  would  seem  clear  that  our  statutes  are 
framed  on  the  theory  that  public  oflScers  alone  shall  prosecute 
for  crime  aind  th^t  the  county  attorney  of  the  trial  county  shall 
act  in  person,  or  by  authorized  assistant,  duly  appointed ;  and 
that  emergencies  are  provided  for  by  authorizing  the  incoming 
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of  the  attorney  general  as  needed.  It  is  not  intended  to  deny 
the  inherent  power  of  a  court,  finding  itself  without  a  prose- 
cuting officer,  to  supply  one  temporarily,  but  no  such  question 
as  that  is  here  presented,  because  the  county  attorney  was  in 
court,  had  been  conducting  other  business, — only  said  he  was 
not  feeling  well,  in  his  own  affidavit^  and  actually  remained  and 
prosecuted  the  case. 

A^  to  the  instructions,  the  following  principles  are  laid 
down;  (a)  "It  is  the  right  of  the  parties  to  have  the  jury  in- 
structed on  the  law  applicable  to  the  case  clearly  arid  pointedly, 
so  as  to  leave  no  reasonable  ground  foi^  misapprehension  or  mis- 
take.  And  it  is  the  dvJty  of  the  judge  when  requested  to  give 
in  the  charge  any  requested  instruction  which  is  correct,  as  a 
proposition  of  law,  and  applicable  to  the  issues.''  {People  v. 
Jacks,  42  X.  W.  1135 ;  Pwrher  et  al  v.  State,  35  K  E.  1105, 
1108;  People  v.  Taylor,  36  Cal.  256,  266;  11  Enc.  PL  &  Pr. 
p.  213,  214  and  cases.)  As  especially  applicable  to  this  kind 
of  case  see  also :  People  v.  Payne,  8  Cal.  348,  344 ;  Tovmsend 
v.  Briggs,  34  Pac.  117.  The  court  must  correct  inaccuracies 
in  offered  instructions  and  charge  on  the  pi^positions  embodied. 
{Connors  v.  State,  2  N.  W.  1143.)  (b)  The  charge  as  given 
must  cover  every  phase  of  the  evidence.  (11  Enc.  PI.  &  Pr. 
191,  193,  and  cases;  Perry  v.  State,  44  Tex.  478,  referred  to; 
Martin  v.  The  State,  47  Ala.  564.)  (c)  Offered  instructions 
3,  4  and  7  deal  with  phases  of  question  of  occupancy  and  im< 
materiality  of  title  not  covered  by  the  charge.  Eck^  correctly 
states  the  law.  On  immateriality  of  title:  Sims  r.  State,  44 
S.  W.  622;  People  v.  Payne,  8  Call.  341.  On  oocupan<y  «iid 
forcible  tearing  down :  People  v.  Payne,  8  Call.  841,  343,  344 ; 
The  People  v.  Homshell,  10  Cal.  83,  88 ;  Sims  v.  State,  44 
8.  W.  526.  Particularly  as  to  offered  instruction  No.  4 :  Btdte 
d  B,  Can.  Mng.  Co.  v.  M.  0.  P.  Co.,  60  Pac  (Mont)  1043. 
(d)  Offered  instructions  Xoe.  10  and  17  deal  with  above  ai»d 
also  declare  whose  duty  it  was  to  retreat  and  whose  right  it  was 
to  stand  their  ground,  under  supposed  facts  within  the  evidence 
in  the  case,  a  matter  not  directly  charged  on  elsewliere,  and 
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which  was  so  vital  to  defendant  that  there  should  have  been 
no  chance  left  for  any  misapprehension  by  the  jury.  They 
correctly  state  the  law  in  this  regard.  (Wallace  v.  U.  S.,  162 
XL  S.  474;  Townsend  v.  Briggs,  34  Pac.  117.)  They  must 
form  a  part  of  the  charge.  (State  v.  Rolla,  55  Pac.  524; 
Connors  v.  State,  2  X.  W.  1143.)  The  statute  itself  has 
recf^nized  the  importance  of  advising  the  jury  whose  duty  it 
is  to  retreat  and  whose  right  it  is  to  stand,  in  other  words,  who 
may  lawfully  make  resistance,  and  who  nlust  yield  and  give 
way  because  in  wrong.  (Sections  1411  and  1412  of  the  Penal 
Code,) 

The  defendant  was  entitled  to  be  where  he  was.  The  de- 
ceased and  his  companion  were  engaged  in  a  willful  and  forci- 
ble trespass  upon  the  property  of  appellant's  employer  which 
had  been  put  expressly  in  his  charge,  and  it  was  vitally  im- 
portant to  him  to  enable  the  jury  to  clearly  judge  his  case  that 
there  should  be  no  uncertainty  in  their  minds  as  to  who  had 
the  right  to  stand  their  ground  and  resist  and  whose  duty  it 
was  to  yield,  fall  back  and  give  way,  and  the  court  did  not  in 
this  case  make  this  matter  clear  and  certain  to  the  jury,  as  the 
oflFered  instructions  10  and  17  would  have  done. 

(e)  Offered  instruction  No.  23  deals  with  the  law  as  to  de- 
ceased's threats,  which  was  wholly  omitted  from  the  charge  of 
the  court. 

Mr.  James  Do7U)van,  Attorney  Oeneral,  for  the  State. 

MR.  JUSTICE  MILBURN  delivered  the  opinion  of  the 
court. 

This  case  is  before  the  court  upon  appeal  from  the  judgment 
and  the  order  denying  a  motion  for  a  new  trial. 

The  defendant  was  charged  with  the  crime  of  murder  in  the 
first  degree,  alleged  to  have  been  committed  in  Meagher  county. 
A  change  of  venue  was  had  to  Broadwater  county.  The  accused 
was  convicted  of  the  crime  of  manslaughter.  The  coimty  attoi*- 
ney  of  Broadwater  county  prosecuted  the  action,  and  over  the 
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objection  of  the  appellant  the  county  attorney  of  Meagher 
county  and  Max  Waterman,  Esq.,  attorney  at  law,  assisted  in 
the  prosecution  as  of  counsel  for  the  state. 

The  evidence  in  the  case  is  as  follows :     The  deceased,  Will- 
iam Cameron,  was  mortally  wounded  by  the  defendant  on  Janu- 
ary lY,  1900,  on  the  ranch  of  one  Van  Camp,  in  Meagher 
county.     Van  Camp  had  occupied  the  premises  peaceably  and 
without  dispute  for  over  five  years  prior  to  August,  1900.    "The- 
place  was  entirely  inclosed  by  a  fence  built  by  Van  Camp,  who . 
had  also  built,  used  and  occupied  thereon  during  the  same- 
period  a  cabin,  a  sheep  corral,  a  sheep  shed,  a  hay  corral  and' 
a  stable ;  cutting  the  hay  each  year  and  feeding  it  to  his  sheep  • 
and  horses,  and  occupying  the  shed  and  corral  with  his  sheep » 
at  the  usual  seasons  of  the  year.    In  August,  1899,  while  Van: 
Camp  was  cutting  hay,  the  deceased  entered  the  fenced  inclos-- 
ure,  and  about  seventy  yards  from  the  sheep  corral  pitched  *x 
tent,  and  proceeded,  with  the  aid  of  one  Johnson,  to  build  a 
cabin.     On  October  5  the  deceased  and  his  father  took  down 
some  poles  from  the  Van  Camp  sheep  corral  and  piled  them  in 
front  of  the  sheep-shed  door.     When  Van  Camp's  sheep  came- 
up,  a  "word  row"  occurred  between  deceased  and  defendant, 
in  the  course  of  which  the  defendant,  using  an  opprobrious 
epithet,  said,  "If  you  persist,  you  will  be  put  in  a  wooden  box."" 
At  his  dinner  table,   about  November  20,   defendant  stated,. 
"Deceased  better  be  careful,  or  he  might  be  carried  off  in  a 
box."    On  January  15,  1900,  at  one  Blethen's  blacksmith  shop, 
he  said,  "Cameron  was  liable  to  be  out  of  there  in  a  box." 
On  the  evening  of  January  16,  defendant  and  one  James  Han- 
vey,  both  employes  then  and  there  of  Van  Camp,  were  engaged 
in  feeding  the  horses  and  milking  the  cows  at  the  stables  and 
corrals  of  Van  Camp ;  the  sheep  feeding  outside.     At  this  time  • 
deceased  and  Johnson,  having  a  few  minutes  previously  fired 
a  rifle  shot  from  their  cabin,  started  across  to  the  Van  Camp' 
sheep  corral,  carrying  an  ax  and  a  hatchet,  for  the  purpose,  as . 
the  deceased  said,  "of  tearing  it  down."    As  soon  as  they  ar- 
rived at  the  corral  they  began  to  chop  posts  and  remove  poles. , 
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Defendant  and  Hanvey  (the  latter  putting  do^vn  an  oat  sack 
which  he  was  carrying  to  feed  the  horses)  urged  Cameron  and 
Johnson  several  times  not  to  tear  down  the  fence,  deceased  say- 
ing that  he  would  tear  it  down ;  and  he  and  Johnson  continued 
their  work  of  destruction.  Hanvey  picked  up  a  corral  stake 
about  three  feet  long  and  two  inches  thick,  and  leaned  on  it. 
He  and  Johnson  said  each  to  the  other  that  he  could  "lick  him." 
Johnson  "gave  Hanvey  the  lie;''  defendant  saying,  "Go  for 
him,  Hanvey.*'  The  two  started  for  each  other,  Hanvey  strik- 
ing Johnson  on  the  elbow  with  the  club ;  and  then,  he  dropping 
it,  they  clinched ;  Johnson  backing  a  few  steps  and  falling  on 
his  back,  with  Hanvey  on  top;  the  latter's  face  beginning  to 
bleed  as  they  fell.  Cameron  ran  up  to  where  they  fell,  and 
stood  near  their  heads,  in  a  "striking  position."  At  this  time 
the  defendant,  having  picked  up  the  club,  went  toward  the  other 
three,  and,  facing  Cameron,  struck  him  with  the  club  on  the 
side  of  the  head,  and,  turning,  also  struck  Johnson  on  the  head 
with  the  club,  as  he  lay  uix)n  the  ground.  One  Hanvey  testified 
that  he  was  near  the  center  of  the  corral,  about  fifty  feet  away 
from  the  defendant  and  the  deceased,  and  was  going  toward 
them,  and  that  he  told  the  defendant  not  to  strike  the  deceased 
or  Johnson,  who  was  then  on  the  ground,  under  Hanvey. 
The  defendant  then  started  rapidly  away  across  the  corral; 
Hanvey  getting  up  and  following  him,  with  his  face  and  head 
bleeding  freely.  The  defendant  told  Harvey  that  he  struck  the 
boys  because  ho  "could  not  bear  to  see  them  cutting  Jim  up  so." 
Harvey  saw  a  ridge  about  the  size  of  a  finger  across  the  center 
of  the  first  joints  of  Hanvcy's  fingers,  which  Hanvey  said  was 
caused  by  a  knife  of  some  kind.  Cameron  died  the  next  day 
from  fracture  of  the  skull.  At  the  time  the  lie  passed  between 
Hanvey  and  Johnson,  the  defendant  picked  up  the  ax  and 
hatchet  that  deceased  and  Johnson  had  brought,  and  threw 
them  out  of  the  way,  on  top  of  the  roof  of  the  sheep  shed. 

In  defense  it  was  testified  that  all  the  defendant  had  said  in 
the  October  5  altercation  was  that  he  "could  lick  deceased  on 
less  ground  than  it  would  take  to  bury  him  on,  or  that  he  stood 
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on,"  and  that  during  November,  after  the  7th  until  the  29th, 
defendant  was  not  at  the  Van  Camp  home  ranch,  where  testi- 
mony tended  to  show  that  he  on  November  20  made  a  threar 
against  deceased.  The  defendant  also  denied  all  other  threats. 
It  also  appears  in  evidence  that  deceased  in  August,  1897,  had 
threatened  to  kill  any  "damn  Missourian  in  the  employ  of  Van 
Camp  who  undertook  to  move  a  load  of  hay  on  the  "High  Tower 
Ranch."  Tlie  Van  Camp  ranch  was  known  as  the  "High  Tower 
Ranch."  The  defendant  was  from  Missouri.  He  weighed 
about  115  poxmds,  and  was  about  5  feet  and  5  inches  high. 
Deceased  was  about  5  feet  and  10  inches  in  height,  and  weighed 
about  140  or  150  pounds.  Johnson  was  5  feet  and  9  indies 
high,  and  Hanvey  5  feet  and  6  inches  in  height.  This  alleged 
threat  was  communicated  to  the  defendant  long  before  the  day 
of  the  homicide.  Johnson  had  iU  will  against  Van  Camp,  and 
a  few  days  before  the  day  of  the  killing  said  that  "if  Van  Camp 
did  not  quit  keeping  Missourians  around  him,  he  would  lick 
the  whole  bunch  of  them,  and  take  the  first  chance  he  got  to 
do  it"  It  was  assumed  that  the  rifle  shot  was  fired  by  deceased 
in  the  direction  of  the  defendant  and  Hanvey  when  near  the 
High  Tower  cabin,  because  they  heard  the  bullet  whistle ;  John- 
son testifying  that  deceased  was  shooting  at  some  magpies  that 
were  around  the  house.  It  also  appears  in  evidence  that  the 
defendant  at  the  beginning  of  the  quarrel  picked  up  the  hatchet, 
only  throwing  ^t  on  the  shed,  and  that  he  and  Hanvey  repeat- 
edly asked  deceased  and  Johnson  to  quit  tearing  down  the  cor- 
ral ;  saying  that  they  wanted  to  put  the  sheep  in  it  that  night. 
Defendant  and  Hanvey  testified  that  deceased  and  Johnson 
wore  mittens,  and  gloves  underneath,  and  had  knife  bladee  or 
some  sharp  instrument  fastened  to  the  back  of  their  hands,  un- 
derneath the  mittens.  The  testimony  for  the  defense  was  also 
to  the  effect  that,  as  Johnson  and  Hanvey  fell>  Cameron,  who 
was  34  feet  away,  grabbed  the  ax  and  started  toward  them. 
Defendant  jumped  up  and  wrenched  the  ax  from  his  hand  as 
he  was  raising  it,  and  threw  it  on  the  shed.  Deceased  then 
grabbed  the  club  or  stake,  and  defendant  quickly  jerked  that 
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from  his  hand,  saying  it  must  be  a  fair  fight  Deceased  then 
went  to  the  heads  of  the  men  on  the  ground,  and  was  "in  the 
attitude  of  striking"  at  Hanvey  from  the  side;  Johnson  strik- 
ing from  below.  Defendant,  Hanvey  and  Harvey  testified  that 
Hanvey  was  bleeding  freely  at  the  time  defendant  went  over 
to  the  spot  where  deceased  was,  and  struck  Johnson  and  de- 
ceased each  a  blow  with  the  club.  It  was  also  shown  in  the 
testimony  for  the  defense  that  there  were  four  cuts  about  the 
head  of  Hanvey,  evidently  made  by  some  sharp  instrument, 
still  bleeding  after  a  trip  of  20  miles  to  another  Van  Camp 
ranch, — the  bandages  around  the  head  being  saturated  with 
blood, — and  that  the  wounds  on  the  head  bled  a  great  deal  dur- 
ing the  night.  Dr.  Kumpe,  a  practicing  physician,  testified 
that  he  examined  th^  head  of  Hanvey  eight  days  after  the  kill- 
ing, and  could  only  find  two  small  wounds,  mere  scratches, 
neither  of  which  cut  through  the  skin,  and  that,  in  his  opinion, 
they  were  not  made  with  a  knife;  that  they  looked  more  like 
pin  scratches. 

The  first  and  second  specifications  are:  (1)  "The  court 
erred  in  permitting  the  county  attorney  of  Meagher  county  to 
prosecute  the  action,  against  the  objection  of  appellant;"  and 
(2)  "the  court  erred  in  permitting  Attorney  Waterman  to 
prosecute  on  behalf  of  the  state  in  said  action,  against  the  ob- 
jection of  the  appellant"  It  appears  from  the  record  that  the 
county  attorney  of  Broadwater  county  appeared  in  open  court 
and  asked  that  the  county  attorney  of  Meagher  county  and  Max 
Waterman,  Esq.,  be  appointed  to  assist  him  in  the  trial  of  the 
cause,  at  the  same  time  filing  his  a£Sdavit  setting  forth  that 
he  (the  county  attorney  of  Broadwater  county)  was  then  and 
there  physically  unable  to  assume  the  entire  burden  of  the 
prosecution;  and  the  court,  finding  that  the  attorney  general 
was  absent  from  the  county  of  Broadwater,  and  that  the  cause 
was  then  ready  for  trial,  granted  the  motion  of  the  said  county 
attorney  of  Broadwater  county,  and  said  county  attorney  of 
Meagher  county  and  the  said  Max  Waterman,  Esq.,  were  then 
appointed  by  the  court  to  assist  in  the  prosecution  of  the  cause, 
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and  the  objection  of  tlie  defendant  to  the  appearance  of  said 
parties  as  assistants  to  the  county  attorney  of  Broadwater 
county  was  then  and  there  overruled.  At  the  time  of  the  mak- 
ing of  the  defendant's  objection,  his  counsel  made  and  filed  the 
afiidavit  of  said  coimsel  to  the  effect  that  the  county  attorney 
of  Broadwater  county  was  not  sufficiently  ill  to  prevent  him 
from  giving  the  necessary  attention  to  the  case.  It  appears  also 
that  the  said  Waterman  had  been,  before  the  defendant's  pre- 
liminary examination  in  Meagher  county,  employed  by  the 
chairman  of  the  board  of  county  commissioners  of  Meagher 
county  as  special  counsel  to  assist  in  prosecuting  the  chaise, 
and  had  appeared  for  the  state  at  said  examination.  It  does 
not  appear  that  any  one  of  the  three  attorneys  appearing  for 
the  state  had  received  or  been  promised  any  compensation  by 
any  one  whomsoever,  except  possibly  such  compensation  as  may 
be  inferred  as  promised  because  of  the  employment  of  Mr. 
Waterman  by  the  chairman  of  the  board  of  county  commis- 
sioners of  Meagher  county. 

Defendant's  counsel,  in  his  argument^  inquires :  Firsr^ 
"What  county  attorney  prosecutes  in  Broadwater  county  ?"  and, 
second,  "May  the  court  permit  a  private  attorney  to  represent 
the  state  in  prosecuting  a  criminal  charge  ?" 

In  the  light  of  the  provisions  of  the  Penal  Code  pertinent  to 
the  matter,  it  is  apparent  what  answer  must  be  given  to  the 
first  question ;  that  is  to  say,  the  county  attorney  of  the  county 
to  which  the  cause  is  removed  must  prosecute^  in  the  same  man- 
ner as  if  the  action  had  been  begun  in  that  county. 

Counsel  cites  a  large  number  of  authorities  tending  to  show 
that  the  court  may  not,  over  the  objection  of  the  defendant  In 
a  criminal  action,  permit  a  "private  attorney"  to  represent  the 
state  in  the  prosecution.  Examination  of  these  authorities  not 
only  shows  that  they  are  not  relevant  to  the  question  raised  in 
the  record  at  the  time  of  the  objection  of  the  defendant  to  the 
appearance  of  the  assistant  attorneys,  but  at  least  one  of  them. 
Commonwealth  v.  Knappj  10  Pick.  477,  20  Am.  Dec.  534,  even 
fails  to  support  the  proposition  advocated  by  counsel  for  de- 
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fendant, — that  the  statute  which  declares  who  shall  prosecute 
excludes  the  appointment  of  other  attorneys  by  the  court  over 
the  objection  of  the  defendant;  the  case  referred  to  being  one 
wherein  Mr.  Webster  was  allowed  to  appear  as  counsel  for  the 
prosecution,  over  the  objection  of  the  defendant,  upon  the  re- 
quest of  the  prosecution.  It  is  not  necessary  to  pass  in  tfiis 
opinion  upon  the  question  asked  by  the  counsel,  for  it  does  not 
appear  that  the  county  attorney  of  Meagher  county  or  Mr. 
Watennan,*in  any  wise,  in  this  case,  was  a  "private  attorney." 
A  private  attorney,  as  in  the  view  of  the  courts  whose  opinions 
are  cited  by  counsel,  is  an  attorney  employed  by,  and  in  the 
interest  of,  private  persons,  and  not  paid  out  of  public  funds. 
He  is  one  who  has  a  special  interest  in  the  securing  of  a  con- 
viction, being  employed  by  private  persons  to  prosecute.  He 
is  not  one  who,  like  a  public  prosecutor,  is  presumed  to  do  his 
duty  in  an  earnest  and  faithful  manner,  impartially,  and  with 
the  sole  purpose  of  presenting  the  whole  truth  to  the  court  and 
jury,  both  as  to  law  and  facts.  We  do  not  find  anything  in  the 
record  to  show  that  either  of  the  two  assistant  counsel  appointed 
by  the  court  was  employed  in.  the  interest  of  any  private  person. 
It  is  contended  by  counsel  in  the  argument  that  the  county 
may  have  assistance  only  as  provided  in  Sections  4318  and 
4319  of  the  Political  Code,  except  that  the  attorney  general 
may  appear,  and  that  the  court,  when  it  finds  itself  "without 
a  prosecuting  officer,"  may  "supply  one  temporarily."  The  two 
sections  of  the  Political  Code  do  not  apply,  as  they  are  intended 
to  provide  for  as  many  deputies  in  the  office  of  any  county  offi- 
cer, except  a  county  commissioner  and  a  justice  of  the  peace, 
"as  may  be  necessary  for  the  faithful  and  prompt  discharge  of 
the  duties  of  his  office."  It  is  obvious  that  these  provisions  do 
not  pertain  to  the  appointment  by  the  court  of  such  assistant 
counsel  as  it  may  think  necessary  in  the  prosecution  of  any 
particular  criminal  case,  when,  in  the  opinion  of  the  court, 
owing  to  the  physical  weakness  of  the  county  attorney,  assist- 
ance is  needed. 

We  think  the  great  weight  of  authority  is  in  support  of  our 
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opinion  that  the  court  may  legally,  in  its  discretion,  appoint 
counsel  from  the  members  of  its  bar  to  assist  the  prosecution, 
over  the  objection  of  the  defendant,  and  that  no  error  was  made 
by  the  court  in  the  present  case  in  the  matter. 

In  support  of  our  position  that  the  statute  declaring  who  shall 
be  (charged  with  the  duly  of  prosecuting  persons  charged  with 
crime  does  not  exclude  the  power  of  the  court  to  appoint  as- 
sistant counsel,  we  refer  to  the  numerous  citations  in  Tvll  v. 
State  ex  rel.  Olessner,  99  Ini  238,  wherein  the  court  says  that: 
^^The  people  do  not  surrender  the  right  to  employ  just  means 
of  prosecuting  criminals  by  choosing  an  oflficer  and  charging 
him  with  the  special  duty  of  prosecuting  the  pleas  of  the  state. 
*  *  *  The  community  does  not  avow  that  it  will  not  em- 
ploy counsel  to  assist  him  when  the  occasion  demands/'  Nu- 
merous other  authorities  might  be  cited. 

Defendant  also  complains  that  the  court  erred  to  his  preju- 
dice in  refusing  to  give  to  the  jury  six  certain  instructions 
prayed  for  by  him.  Three  of  them,  numbered  3,  4  and  7,  deal 
with  phases  of  a  question  of  occapsucy  of  the  land  upon  which 
the  killing  occurred,  and  the  immateriality  of  the  title  to  the 
lands  in  the  case;  counsel  claiming  that  the  points  were  not 
covered  by  the  charge.  There  was  no  testimony  as  to  who  held 
or  pretended  to  hold  title  to  the  premises.  The  charge,  as 
given,  sufficiently  covers  the  rights  and  privileges  of  the  de- 
fendant in  relation  to  the  place  where  the  homicide  was  com- 
mitted. 

As  to  requested  instructions  10  and  17,  defendant  assigns 
error  in  their  refusal,  and  says  that  they  "declare  whose  duty 
it  was  to  retreat,  and  whose  right  it  was  to  stand  their  ground, 
under  supposed  facts  within  the  evidence  in  the  ease, — a  mat- 
ter not  directly  charged  on  elsewhere,  and  which  was  so  vital 
to  defendant  that  there  should  have  been  no  chance  left  for  any 
misapprehension  by  the  jury;''  also  that  they  touch  upon  the 
points  raised  in  instructions  numbered  3,  4  and  7.  The  charge 
states  the  right  of  the  employes  of  the  owner  of  the  property 
(they  being  the  defendant  and  one  other)  to  defend  the  prop- 
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erty  with  necessary  force.  The  reasonable  and  palpable  deduc- 
tion from  the  language  of  the  charge  is  that  the  defendant  and 
his  co-employe,  Hanvey,  had  the  right  to  stand  their  ground 
on  their  employer's  premises,  and  defend  the  propei*ty  and 
themselves.  The  apparent  conclusion  to  be  drawn  by  any  rea- 
sonable man  from  the  charge  is,  besides,  that  the  deceased  had 
no  right  or  business  on  the  premises  if  the  jury  believed  "the 
supposed  facts  within  the  evidence ;"  that  is,  the  allegations  of 
the  defense  that  deceased  and  his  comrade  were  trespassing 
upon  the  premises  and  engaged  in  destroying  the  property  of 
the  defendant's  employer,  in  charge  of  which  defendant  was. 
Those  paits  of  these  two  refused  instructions  which  correctly 
state  the  law,  and  should  be  given  in  such  a  case  as  the  one  at 
bar,  in  our  opinion,  are  suiBciently  covered  in  the  charge. 

The  defendant's  refused  instruction  No.  23  is  as  follows: 
"As  to  threats  by  deceased,  it  is  in  evidence  that  a  threat  gen- 
erally directed  toward  Missourians  was  made  in  connection 
with  the  High  Tower  ranch.  If  you  find  that  the  defendant 
belonged  to  the  dass  mentioned,  you  should  take  into  consider- 
ation such  threat,  if  you  find  it  proven,  in  determining  what 
the  nature  of  the  attack,  if  any,  made  by  the  deceased  upon 
Hanvey,  was,  and  what  the  purpose  of  Johnson  and  deceased 
was  in  making  such  attack."  The  evidence  shows  that,  at  the 
time  the  defendant  struck  Cameron  the  fatal  blow,  he  (defend- 
ant) was  not  in  any  immediate  danger,  but  that,  as  indisputa- 
bly appears  in  evidence,  he  went  up  to  deceased  and  Johnson ; 
Hanvey  then  being  on  top  of  Johnson,  who  was  lying  upon  the 
ground;  the  deceased^ standing  at  the  heads  of  the  two,  in  an 
attitude  threatening  to  Hanvey.  It  appears  in  evidence  that 
the  defendant  was  a  Missourian.  There  is  nothing  tending  to 
show  that  Hanvey  was  from  Missouri.  The  alleged  threat  of 
deceased  toward  Missourians  would  not  tend  to  indicate  "the 
nature  of  the  attack,  if  any,  made  by  the  deceased  upon  Han- 
vey," or  "what  the  purpose  of  Johnson  and  deceased  was  in 
making  such  attack"  upon  Hanvey. 

We  note  that  coimsel  contends  that  "the  court  must  correct 
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inaccuracies  in  offered  instructions,  and  charge  on  the  propo- 
sitions embodied,"  and  in  support  of  this  cites  Conner s  v. 
Staie,  47  Wis.  623,  2  K  W.  1143.  Examination  o£  this  case 
shows  that  it  cites  as  authority  State  v.  WUner,  40  Wis.  304, 
wherein  the  court  held  that  it  could  not  sustain  a  judgment  of 
conviction  of  a  high  crime;  an  important  instruction  having 
been  refused  solely  on  the  ground  of  verbal  inaccuracy.  In 
that  case  the  defendant  asked  for  an  instruction  to  the  effect 
that  "*  *  *  insanity,  once  proved  to  exist,  is  presumed 
to  exist  until  the  presumption  is  overcome.  *  *  *"  The 
'  court  thought  the  w^ord  "insanity"  was  too  broad,  and  should 
have  been  qualified  by  the  lower  court,  and  the  instruction  given 
as  thus  modified.  In  other  words,  it  was  rightly  held  that  a 
court  should  not  be  captious  or  hypercritical,  and  in  this  we 
agree ;  but  it  is  not  the  duty  of  the  court  to  undertake  the  labor 
and  research  necessary  to  prepare  and  write  instructions,  in  all 
cases,  where  the  counsel  has  in  a  proposed  instruction,  embody- 
ing, perhaps,  argument,  ambiguous  language,  misstatements  of 
fact,  or  palpably  incorrect  statement  of  law,  merely  suggested 
certain  principles  which,  if  correctly  stated,  might  well  be  given 
in  the  charge.  We  do  not  mean  to  say  that  the  refused  instruc- 
tions in  this  case  should  be  characterized  as  the  above  language 
might  imply,  but  we  merely  wish  to  be  understood  as  saying 
that  the  refused  instructions  could  w^ell  be  refused  for  sufficient 
reasons  other  than  that  they  w^ere  verbally  inaccurate. 

The  instructions  given  \vere  favorable  to  the  defendant,  and 
were  clear  enough  to  be  understood,  we  think,  by  a  juror  of 
average  intelligence,  and,  further,  we  think  they  covered  suffi- 
ciently such  appropriate  points  as  were  raised  in  the  refuse-l 
instructions. 

The  judgment  and  the  order  denying  the  motion  for  a  new 
trial  are  affirmed. 

Affirmed. 
Mr.  Chief  Justice  Brantly:    I  concur. 
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Mb.  Justice  Pigott:  I  concur  with  the  majority  of  the 
court  in  holding  that  ttere  was  no  error  in  permitting  counsel 
to  assist  the  county  attorney ;  but  I  am  not  satisfied  that  the 
matters  contained  in  prayers  for  instructions  10  and  17,  touch- 
ing the  right  of  the  defendant  and  Hanvey,  under  supposed  facts 
which  the  evidence  tended  to  establish,  to  stand  their  ground, 
were  sufficiently  covered  by  the  charge,  nor  is  it  clear  to  me 
that  refused  instruction  23  was  irrelevant  I  am  inclined, 
therefore,  to  think  that  there  should  be  a  reversal.  This  con- 
clusion has  been  reached  after  much  doubt  and  hesitancy,  for 
I  appreciate  the  force  of  the  opinion  upon  these  questions. 


«TATE  EX  BEL.  STATE  BOARD  OF  MEDICAL  EXAM- 
INERS, Relatob,  v.  DISTRICT  COURT  OF  THE 
FIRST   JUDICIAL  DISTRICT,   DEPART- 
MENT NO.    2,   Defendant. 

(No.  1,738.) 
(Submitted  November  25,  1001.     Decided  December  2,  1901.) 

Courts — Jurisdiction  —  Physicians  and  Surgeons — Right  to 
Practice  Medicine  —  Examination  —  Refusal  of  Medical 
Board  to  Grant  Certificate — Right  to  Practice  Pending  Ap- 
peal. 

"Whetber  acting  under  Its  general  conatitntlonal  powers  or  as  exercising  a  special 
and  limited  jurisdiction  derived  exclusively  from  the  statute  (Political 
Code,  Sec.  603),  tbe  district  court  has  no  power  to  allow  an  applicant  to 
practice  medicine  pending  bis  appeal  from  a  refusal  of  the  state  board  of 
medical  examiners  to  grant  him  a  certificate. 

Application  for  a  writ  of  certiorari  by  the  state,  on  rela- 
tion of  the  State  Board  of  Medical  Examiners,  against  the 
Eirst  Judicial  District  Court,  Department  No.  2,  in  and  for 
Xewis  and  Clarke  County,  to  annul  an  order  allowing  a  peti- 
tioner to  practice  medicine  pending  an  appeal.    Order  annulled. 

Mr,  James  Donova/n,  Attorney  General^  for  Relator. 

Mr,  R.  8.  Stockton,  for  Defendant 
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MR  CHIEF  JUSTICE  BEANTLY  delivered  the  opinion 
of  the  court 

■ 

Application  for  writ  of  certiorari.  The  board  of  medical 
examiners  of  the  state  of  Montana  was  organized  nnder  the 
provisions  of  Article  XVI,  Part  III,  Title  I,  Chapter  III 
(Sees.  600-608)  of  the  Political  Code.  It  has  power  to  grant 
certificates  of  proficiency  to  persons  who  desire  to  begin  the 
practice  of  medicine  or  surgery  in  any  of  their  branches  in  this 
state ;  and  to  this  end  it  is  its  duty,  among  other  things,  to  hold 
meetings  at  the  city  of  Helena  on  the  first  Tuesday  of  April 
and  October  each  year,  and  at  such  other  times  at  the  same 
or  any  other  places  the  board  may  choose,  for  the  purpose  ot 
ascertaining  the  proficiency  of  all  applicants  for  such  certifi- 
cates. Any  person  is  deemed  to  be  proficient  who  is  possessed 
of  a  diploma  from  a  medical  school  l^ally  organized  and  in 
good  standing,  whose  teachers  are  all  graduates  of  a  legally 
organized  medical  school,  provided  he  is  able  to  pass  an  ex- 
amination upon  the  subjects  enumerated  in  the  statute  and  on 
such  others  as  the  board  may  think  necessary;  and  provided, 
also,  he  can  present  evidence  that  he  has  attended  four  courses 
cf  lectures  of  at  least  six  months  each.  The  board  is  empow- 
ered to  refuse  a  certificate  to  any  applicant  who,  in  its  opinion, 
does  not  show  himself  proficient,  or  who,  upon  an  investigation 
after  charges  preferred,  is  found  to  have  been  guilty  of  unpro- 
fessional, dishonorable  or  immoral  conduct.  On  the  ground  last 
mentioned,  and  after  a  similar  investigation,  the  board  may 
also  revoke  a  certificate  already  granted.  In  all  cases  of  a  re- 
fusal or  revocation  of  a  certificate,  the  person  aggrieved  thereby 
may  appeal  from  the  decision  of  the  board  to  the  district  court 
of  the  county  in  which  the  decision  is  made,  and  the  court  may 
affirm  or  reverse  the  action  of  the  board,  according  to  the  facts 
as  they  are  made  to  appear.  The  possession  of  a  license  or  cer- 
tificate  is  made  a  prerequisite  to  engaging  or  continuing  in 
the  practice  of  medicine  or  surgery  by  any  person,  except  a  mid- 
wife of  skill  and  experience^  a  commissioned  surgeon  of  the 
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United  States  army  or  navy  while  in  the  discharge  of  duty,  or 
a  physician  or  surgeon  from  another  state  or  territory  while  in 
actual  consultation.  If,  during  the  time  intervening  between 
the. sittings  of  the  board,  a  person  desires  to  begin  practice,  he 
may  do  so  after  obtaining  a  certificate  from  the  secretary  of 
the  board,  who  has  power  to  issue  the  same,  upon  presentation 
to  him  of  a  diploma  meeting  the  requirements  stated  above. 
This  certificate  is  good  until  the  next  regular  meeting  of  the 
board.  A  violation  or  disregard  of  these  provisions  of  the 
statute  is  denounced  as  a  misdemeanor,  and  subjects  the  of- 
fender to  the  penalty  of  a  fine  or  imprisonment,  or  both,  at  the 
discretion  of  the  court  having  cognizance  of  the  offense. 

On  October  1,  1901,  one  J.  F.  Grinstead  presented  his  di- 
ploma to  the  said  board,  then  in  regular  session  at  Helena,  and 
asked  that  he  might  be  permitted  to  submit  to  the  required  ex- 
amination. He  was  allowed  to  begin  the  examination,  but  dur- 
ing the  course  of  it,  as  was  alleged  by  the  secretary  of  the 
board,  he  was  detected  in  the  use  of  certain  notes  and  memo 
randa  to  aid  him  in  answering  the  questions  propounded,  and 
thus  to  obtain  an  undue  advantage  over  the  board  and  the  other 
candidates  then  being  examined.  He  was  thereupon  denied 
the  privilege  of  continuing  the  examination.  A  charge  was 
preferred  to  the  board  by  its  secretary,  accusing  him  of  "un- 
professional, dishonorable  and  immoral  conduct,"  the  specifi- 
cation being  that  he  had  been  detected  in  the  use  of  said  notes 
and  memoranda  for  the'  purpose  stated.  After  written  notice, 
and  an  examination  by  the  board  into  the  facts,  he  was  found 
guilty  and  refused  a  certificate.  He  immediately  appealed  to 
the  district  court  of  Lewis  and  Clarke  county,  and  thereupon 
applied  to  that  court  for  an  order  permitting  him  to  engage  in 
the  practice  of  his  profession  until  a  hearing  could  be  had  upon 
the  merits.  The  judge  required  him  to  submit  to  an  examina- 
tion in  open  court  as  to  his  qualifications,  and  tiiereupon  made 
the  following  order :  "Upon  reading  and  filing  the  petition  of 
J.  F.  Grinstead,  praying  that  he  be  authorized,  during  the  pen- 
dency of  the  appeal  taken  by  him  in  the  above-entitled  pro- 
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-ceeding,  to  practice  medicine  and  surgery  in  the  state  of  Mon- 
tana, and  after  having  duly  considered  the  same,  I  do  hereby 
authorize  and  empower  the  said  J.  F.  Grinstead,  petitioner,  to 
practice  medicine  and  surgery  in  the  state  of  Montana  pending 
the  said  appeal."  It  is  sought  by  this  proceeding  to  have  this 
order  annulled  on  the  ground  that  it  was  made  in  excess  of 
jurisdiction. 

The  only  question  presented  is  whether  the  district  court 
having  jurisdiction  of  the  appeal  has  also  the  power  to  make 
the  order  complained  of,  and  thus  to  grant  to  the  appellant, 
pending  a  hearing,  immunity  from  punishment  for  doing  that 
which  the  statute  denounces  as  a  misdemeanor. 

Section  603  of  the  Political  Code,  after  providing  gener- 
ally that  an  ap|)eal  may  be  taken  from  the  decision  of  the  board 
refusing  or  revoking  a  certificate  and  regulating  the  procedure 
to  be  observed  upon  a  trial  of  the  merits,  closes  with  the  fol- 
lowing provision :  "In  case  of  an  appeal  from  a  decision  revok- 
ing a  certificate  the  appellant  may  be  permitted,  in  the  discre- 
tion of  the  court,  to  practice  during  the  pendency  of  the  ap- 
peal." It  is  silent  as  to  the  power  of  the  court  in  cases  in  which 
the  board  refuses  a  certificate. 

Counsel  for  the  defendant,  as  we  understand  him,  assumes 
the  position  that  the  district  court  is  a  court  of  general  juris- 
diction; that  the  right  to  practice  medicine  and  surgery  is  a 
natural  right;  and  that  the  court  having  jurisdiction  of  the 
appeal,  also  has  the  inherent  power,  in  the  absence  of  an  ex- 
press prohibition  to  the  contrary,  to  permit  the  appellant  to 
exercise  this  natural  right  until  it  is  determined  by  a  trial  upon 
the  merits  that  he  does  not  possess  the  requisite  qualifications. 
The  attorney  general  argues  that  the  jurisdiction  conferred  by 
the  statute  over  these  appeals  is  special  and  limited,  and  that 
the  district  court,  in  the  exercise  of  it,  has  no  other  powers  than 
those  expressly  given.  It  follows,  therefore,  he  says,  that^  as 
the  statute  nowhere  in  express  terms  authorizes  the  court  to 
grant  permission  to  practice  pending  the  appeal  in  this  class 
of  cases,  the  order  in  question  was  without  jurisdiction  and 
void. 
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It  may  be  stated,  as  a  general  proposition,  that  every  person 
has  a  natural  right  to  pursue  any  lawful  business  or  profession. 
This  general  statement  is  subject,  however,  to  the  limitation 
that  the  person  asserting  such  a  right  must,  before  attempting 
to  exercise  it,  comply  with  all  reasonable  police  regulations 
made  by  the  state  touching  the  qualifications  declared  neces- 
sary for  the  particular  calling.  In  the  absence  of  such  regu- 
lations, the  right  is  absolute,  and  may  be  exercised  at  pleasure ; 
but  where  they  exist  compliance  with  them  is  a  condition  pre- 
cedent, and  until  this  condition  is  fulfilled  the  right  is  in  abey- 
ance, and  may  not  be  exercised  at  all. 

The  power  to  ascertain,  in  the  first  instance,  whether  this 
condition  precedent  has  been  fulfilled,  and  to  declare  that  the 
right  may  be  exercised,  is  therefore,  in  a  qualified  sense,  a 
power  to  create  and  grant  the  right.  Under  the  constitution 
district  courts  have  jurisdiction  extending  to  all  classes  of  cases- 
therein  enumerated,  and  to  all  special  actions  and  proceedings- 
not  otherwise  provided  for,  as  well  as  to  appeals  from  justices' 
and  other  inferior  courts  in  such  cases  as  are  provided  for  by 
law  and  consistent  with  the  constitution.  Yet  they  have  no 
power  to  create  a  right  where  none  exists,  or  to  permit  the  ex- 
ercise of  existing  ones  contrary  to  law.  Their  powers  are  con- 
fined to  the  ascertainment  of  existing  rights,  and  the  enforce- 
ment of  them  when  so  ascertained.  It  is  the  exclusive  province 
of  the  l^slature  to  declare  the  law  regulating  the  rights  of 
citizens.  So  long  as  it  does  not  violate  any  provision  of  the 
constitution,  its  will  is  absolute.  It  is  the  province  of  courts 
to  enforce  the  law,  and  they  have  no  power  to  disregard  it,  or 
to  suspend  its  operation,  except  in  the  cases  and  upon  the  con- 
ditions expressly  declared.  In  this  case  no  question  is  made 
as  to  the  power  of  the  legislature  to  create  the  board  of  medical 
examiners,  and  to  define  its  powers ;  nor  is  any  complaint  made 
that  any  of  the  prescribed  regulations  are  unreasonable.  Such 
legislation  has  always  been  upheld  as  a  wise  exercise  of  the 
jjolice  powers  of  the  state,  and  necessary  to  the  protection  of 
the  public.    This  is  particularly  true  of  a  calling  or  profession 
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which  requires  technical  knowledge  and  skill.  Without  such 
knowledge  and  skill  in  the  practitioner,  there  is  danger  that 
damage  will  result  to  those  who  employ  him.  Therefore  one 
may  be  prohibited  from  pursuing  such  a  calling  or  profession 
until  he  has  been  examined  by  the  lawfully  constituted  authori- 
ties, and  declared  sufficiently  qualified  to  engage  in  it  with 
safety  to  the  public. 

The  legislature,  in  the  exercise  of  its  legitimate  power,  has 
prescribed  the  conditions  precedent  upon  the  fulfillment  of 
which  one  may  begin  and  continue  the  practice  of  medicine 
and  surgery,  and  has  prohibited  it  in  all  other  cases.  It  has 
also  established  the  board  of  examiners,  whose  province  it  is, 
in  the  first  instance,  to  declare  whether  these  conditions  have 
been  observed,  and  made  the  determination  of  the  board  final, 
subject  only  to  revision  by  the  courts  for  errors  and  abuses.  The 
courts,  therefore,  have  no  power  to  suspend  the  operation  of 
the  will  of  the  legislature  thus  declared,  and  usurp  the  author- 
ity lodged  in  the  board.  To  do  this  would  be  equivalent  to  an 
exercise  of  the  exclusive  functions  of  the  legislature  and  of  the 
board.  This  the  courts  may  not  do,  even  though  a  violation  of 
the  statute  was  not  denounced  as  a  misdemeanor.  As  it  is,  the 
prohibition  directed  to  the  individual  citizen  is  as  much  a  limit 
to  the  power  of  the  court  as  if  it  had  been  expressly  provided 
that  the  court  should  not  grant  permission  to  pursue  the  prac- 
tice pending  the  appeal  in  this  class  of  cases. 

For  obvious  reasons  the  legislature  deemed  it  proper,  in  a 
case  where  a  certificate  has  been  revoked,  to  authorize  the  courts, 
in  their  discretion,  to  grant  the  appellant  permission  to  prac- 
tice pending  his  appeal.  In  his  case  the  conditions  precedent 
have  all  been  fulfilled.  His  right  has  accrued.  He  has,  per- 
haps, by  his  energy  and  application,  built  up  a  profitable  prac- 
tice. It  is  the  means  of  support  for  himself  and  family.  This 
should  not  be  taken  away  without  good  cause.  It  is  therefore 
but  just  that  he  be  permitted  to  exercise  his  right  until  it  is 
finally  adjudged  that  ho  has  forfeited  it ;  especially  so,  if  it  is 
made  to  appear  prima  facie  that  the  forfeiture  has  been  de- 
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clared  upon  doubtful  evidence,  or  from  bad  motives  on  the  part 
of  the  board.  In  case  of  an  applicant  for  a  certificate  in  the 
first  instance  no  such  reason  exists.  No  right  has  been  estab- 
lished. Xo  practice  depends  upon  his'  attention.  He  will  suffer 
no  immediate  material  injury  if  the  certificate  be  withheld  for 
a  reasonable  time  until  he  can  demonstrate  that  the  action  of 
the  board  in  denying  it  was  arbitrary  or  erroneous.  The  bur- 
den is  upon  him  to  establish  his  right.  In  the  other  case  the 
burden  rests  upon  the  state  represented  by  the  medical  board. 

The  statute  recognizes  this  clear  distinction  between  the  two 
classes  of  cases,  and  the  intention  of  the  legislature  in  this  re- 
gard is  manifested  by  the  explicit  provision  touching  the  former 
and  its  silence  touching  the  latter.  The  principle  contained  in 
the  maxim,  ^^Expressio  vmus  est  exclusio  alterms,"  clearly  ap- 
plies, and  the  order  was  clearly  unauthorized,  whether  the  dis- 
trict court  be  regarded  as  acting  under  its  general  constitutional 
powers  or  as  exercising  a  special  and  limited  jurisdiction  de- 
rived exclusively  from  the  statute.  It  was  not  within  its  power 
to  insert  in  the  statute  what  was  omitted  therefrom  by  manifest 
intention,  and  thus  to  grant  a  right  expressly  prohibited. 

Counsel  for  defendant  suggested  during  the  argument  that, 
though  the  order  be  held  to  be  in  excess  of  jurisdiction,  it 
should  not  be  annulled  in  this  proceeding,  because  it  is  mani- 
fest that  it  will  not  result  in  injustice  or  wrong  to  any  one.  In 
support  of  this  suggestion  he  cited  Meads  v.  Belt  Capper  Mmes 
(Mich.),  84  N.  W.  616.  Conceding  that  we  might,  in  our 
discretion,  refuse  to  issue  the  writ  in  the  first  instance  in  a 
case  where  it  is  apparent  that  no  injustice  would  be  done,  or 
dismiss  the  proceeding  on  this  ground  after  the  writ  has  issued 
and  the  record  of  the  district  court  has  been  certified  up,  thc 
ease  cited  is  not  in  point.  The  relator  herein,  as  such,  would 
suffer  no  injustice  if  the  order  were  permitted  to  stand.  The 
people;,  however,  have  a  right  to  have  the  law  administered 
according  to  its  manifest  spirit  and  purpose.  To  disregard  this 
right  would  be  to  permit  a  public  wrong,  and  to  set  aside  the 
will  of  the  people  as  expressed  through  the  legislature. 
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A  judgment  may  therefore  be  entered  annulling  the  order 
at  the  cost  of  defendant. 

Order  annulled. 
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SXOOK,  Eespondent,  v,  CITY  OF  ANACONDA, 

Appellant. 

(No.  1,348.) 
(Submitted  October  10,  1901.     Decided  December  2,  1901.) 

Municipal  Corporations — Cities — Defective  Streets — DuJy  of 
City — Liability — Personal  Injury — Negligence  —  Pleading 
— Damages — Ev  idence — Instructions. 

1.  a  city  organized  under  Compiled  Statutes  1887,  General  Laws,  Fifth  Di- 
vision,  Chapter  XXII,  being  authorized  to  provide  means  by  taxation  to- 

_  improve  its  streets,  and  by  Section  325  to  establish  and  improve  streets, 
and  by  Section  435  given  exclusive  control  of  its  streets,  is  responsible  for 
damages  occasioned  by  reason  of  its  negligently  permitting  its  streets  to 
become  and  remain  in  a  dangerous  condition. 

2.  In  an  action  for  damages  occasioned  by  a  defect  in  a  street,  it  is  only 
where  the  complaint  shows  that  the  proximate  cause  of  the  injury  was  the 
plaintiff's  own  act,  that  plaintiff  must  allege  (and  prove)  that  in  thus  act- 
ing he  was  free  from  negligence. 

3.  Where,  in  an  action  against  a  city  for  damages  resulting  from  a  defective 
street,  the  complaint,  after  alleging  defendant's  negligence,  alleges  that  the 
injury  was  received  "without  fault  or  negligence  on  plaintiff's  part,"  con- 
tributory negligence  is  a  matter  of  defense. 

4.  Where,  in  an  action  against  a  city  for  damages  resulting  from  a  defective 
street,  it  is  admitted  that  the  city,  through  its  mayor  and  council  and 
police,  had  personal  knowledge  of  the  defect  before  the  accident,  the  error, 
if  any,  in  admitting  evidence  that  the  overseer  of  streets  said  several  days 
after  the  accident  that  he  knew  of  the  defect,  and  had  intended  to  repair 
It,  was  without  prejudice. 

5.  In  an  action  against  a  city  for  injuries  resulting  from  a  defective  street, 
questions  asked  defendant's  overseer  of  streets  as  to  its  rules  in  relation 
to  doing  street  work  on  Sunday  were  properly  excluded. 

6.  Where  a  bridge  in  a  city  street  is  destroyed,  the  duty  of  the  city  to  repair 
the  street  or  give  warning  of  the  danger  to  travelers  is  not  affected  by  the 
fact  that  the  day  after  the  defect  was  caused  happens  to  be  Sunday. 

7.  In  an  action  for  injuries  resulting  from  a  defective  street,  a  charge  that 
the  Jury  may  take  into  consideration  as  an  item  of  damages  the  probable- 
consequences,  so  far  as  proved,  of  the  personal  injuries  received  by  the^ 
plaintiff,  if  any  are  proved,  is  proper. 
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Appeal  from  District   Court,  Deer  Lodge   County;  Theo. 
Brantly,  Judge. 

Action  by  George  A.  Snook  against  the  City  of  Anaconda. 
From  a  judgment  for  plaintiiF,  defendant  appeals.     Affirmed. 

Mr.  T.  O'Leary,  Mr.  J.  R.  Boarman  and  Mr.  H.  R.  White- 
7n7i!.  for  Appellant. 

I. 

The  court  eired  in  overruling  the  demurrer  to  the  complaint. 

One  of  the  grounds  stated  is :  "That  the  complaint  does  not- 
state  facts  sufficient  to  constitute  a  cause  of  action."  As  will 
be  seen  on  an  examination  of  the  complaint  and  statement  of 
the  case.  The  action  is  brought  by  a  private  individual  against 
a  municipal  corporation,  claiming  damages  for  the  neglecit 
of  a  public  duty  by  the  corporation.  The  exact 
question  raised  in  this  demurrer  was  before  this  court 
in  the  case  of  Sullivan  v.  City  •  of  Uelena,  10  Mont. 
134.  But  it  cannot  be  said  that  the  question  was 
then  definitely  settled  by  the  court  on  a  fair  investigation 
of  the  merits  of  the  controversy.  Chief  Justice  Blake  in  his 
opinion  says:  ^^We  already  intimated  that  we  do  not  intend 
to  enter  upon  the  difficult  task  of  pui^uing  an  independent  in- 
vestigation and  ascertaining  the  true  principles  of  law  in  deter- 
mining the  effect  of  statutes  upon  decisions.  Our  opinion  is 
controlled  by  an  important  consideration  of  another  nature.'' 
The  consideration  referred  to  by  the  learned  judge  was  that 
the  decision  of  Nebraska  City  v.  Cam^pbell,  and  Barnes  v.  Dis- 
trict of  Columbia,  by  the  Supreme  Court  of  the  United  States^ 
Avere  binding  upon  the  courts  of  the  territory,  nor  was  the  ques- 
tion considered  in  the  case  of  Sweeney  v.  City  of  Butte,  15 
Mont  274.  In  this  case  the  court  says:  "One  ground  for  the 
motion  of  a  new  trial  was  that  there  was  no  statute  in  this  state 
making  municipal  corporations  liable  for  injuries  such  as  plain- 
tiff complains  of.     This  proposition,  however,  was  upon  the 
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argument  abandoned  by  the  appellant.''  The  action  in  the  case 
of  Sullivan  v.  City  of  Helena  was  for  injuries  received  August 
29,  1888,  and  the  case  was  filed  December,  1888.  The  injuries 
sustained  by  plaintiff  were  by  reason  of  an  excavation  in  one 
of  the  streets,  which  excavation  was  made  by  permission  of 
the  building  committee  of  the  city  council  of  Helena.  The 
action  in  the  case  of  Sweejiey  v.  City  of  Butte,  was  for  injuries 
received  by  the  plaintiff  falling  through  a  trap  door  into  a  cel- 
lar under  the  sidewalk.  The  city  authorities  knew  of  the  nature 
and  construction  of  this  trap,  and  of  its  existence  for  a  period 
of  two  years.  Thus  it  will  be  seen  that  the  actions  in  these 
cases  are  based  on  very  different  statements  of  facts  from  those 
of  the  present  case.  Nor  does  the  same  reason  exist  today  for 
this  court  to  be  governed  by  the  decisions  of  the  Supreme  Court 
of  the  United  States  as  did  in  territorial  days.  Nor  should  the 
rule  of  stare  decisis  be  adhered  to,  and  the  decision  in  the  case 
of  Sullivan  v.  City  of  Helena  be  considered  as  a  precedent  in 
determining  this  question  in  this  case.  The  city  of  Helena  was 
organized  and  working  under  a  special  charter,  and  not  under 
the  general  law  nnder  which  the  city  of  Anaconda  was  incorpo- 
rated. There  is  no  statute  in  Montana  fixing  upon  cities  a  lia- 
bility for  injuries  sustained  through  a  neglect  to  perform  a 
public  duty.  Nor  does  the  complaint  in  this  action  make  sacb. 
allegation.  The  great  weight  of  American  authority  is  in  favor 
of  the  rule  that  a  private  action  cannot  be  maintained  against 
a  town,  county  or  other  qy^isi  public  corporation  for  the  neglect 
of  a  public  duty,  or  of  a  duty  imposed  alike  upon  all  similar 
corporations,  unless  the  liability  to  such  an  action  is  expressly 
created  by  statute.  In  some  of  the  states,  however,  the  liability 
is  expressly  imposed  upon  municipal  corporations  by  the  stat- 
utes. (Buswell  on  Personal  Injuries  (2d  Ed.),  Sees.  53  and 
60,  and  cases  cited  in  note  1,  page  79,  and  note  1,  page  91 ; 
Eastman  v.  Meredith,  36  N.  H.  284;  CJiope  v.  City  of  Eureka, 
78  Cal.  588 ;  Arnold  v.  City  of  San  Jose,  81  Oal.  618 ;  Detroit 
V.  Blahely,  21  Mich.  841 ;  Arkadelphia  v.  Windham,  49  Ark. 
139;  Eastman  v.  Clackamas  County  (Ore.),  32  Fed.  Rep.  24; 


26  Mont]  Snook  v.  City  op  Anaconda.  131 

Young  v.  City  Cotmcil  of  CkaHestonj  20  S.  C-  116 ;  CJooley  on 
Torts,  Sec.  622,  p.  626;  2  Thampeon  on  i^eglig^noe,  p.  692, 
734,  note.) 

It  appears  from  the  complaint  that  the  negligence  charged 
against  the  defendant  is  and  was  the  negligence  of  ^^a  duly  ap-r 
pointed  and  acting  street  commissioner."  The  doctrine  of 
respondeat  sv/perior,  being  founded  upon  the  supposition  that 
the  master  derives  some  benefit  from  the  act  of  a  servant,  does 
not  apply  to  a  public  officer  as  to  the  agent  whom  he  employs 
in  the  discharge  of  a  public  duty.  (Buswell  on  Personal  In- 
juries, Sec.  51 ;  Territory  v.  Board  of  Commissioners,  8  Mont. 
412 ;  Cily  of  Richmond  v.  Long,  94  Decs.  461 ;  Stewart  v.  New 
Orleans,  61  Id.  218.) 

In  an  action  for  p.  rsonal  injuries,  when  the  complaint  shows 
that  the  proximate  cause  of  the  injury  was  the  plaintiff's  own 
act,  it  does  not  state  a  cause  of  action  if  it  fails  to  allege  tiiiaC 
such  act  was  done  in  the  exercise  of  reasonable  care  and  pru- 
denca  The  complaint  in  this  action  makes  no  such  statement 
(Kennon  v.  Oilmer,  4  Mont.  451.)  For  these  reasons  we  be- 
lieve the  demurrer  to  the  complaint  was  good  and  should  have 
been  sustained  by  the  court. 

n. 

• 

The  damages  awarded  were  excessive. 

In  such  case  as  the  one  at  ba<r  the  rule  of  law  is  that  even 
a  wrongdoer  is  only  liable  for  the  proximate  consequences  of 
his  act  or  default.  The  plaintiff  may  recover  not  only  the 
amount  of  damage  whidi  he  suffered  prior  to  the  commencement 
of  the-  action,  but  also  the  damage  i»x)ceeding  continuously  from 
the  injury  up  to  the  verdict  and  which  it  is  reasonable  certain 
that  he  will  suffer  in  the  futura  There  must  be  a  reasonable 
certainty  as  to  such  future  damage.  A  mere  probability  of 
its  occurrence  is  not  enough.  (Sherman  &  Redfield,  Negli- 
gence, Sees.  595-597.) 

III. 

The  evidence  is  insufiicient  to  justify  the  verdict. 
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The  complaint  in  this  action  shows  that  the  approximate 
cause  of  injury  was  plaintiff's  own  act  in  riding  his  bicycle 
into  an  excavation  made  by  the  falling  of  a  portion  of  tihie  bridga 
on  Chestnut  street.  In  such  case  it  is  incumbent  upon  plaintiif 
to  prove,  in  addition  to  the  n^ligence  of  the  defendant,  that  in 
the  doing  of  the  act  he  was  free  from  contributory  negligence. 
{Ryan  v.  OUmer,  2  Mont.  250 ;  Kennon  v.  Gilmer,  4  Id.  451 ; 
Prosser  v.  M.  C.  By,  Co.,  17  Id.  388.)  There  was  no  proof  of 
negligence  on  the  part  of  the  defendant  in  causing  the  defect 
on  the  bridge,  or  of  any  unreasonable  delay  in  repairing  the 
same,  or  of  any  neglect  in  failing  to  place  proper  signals  of 
danger  at  the  broken  bridge.  Nor  does  the  evidence  show  that 
the  plaintiff  was  free  from  any  contributory  negligence  or  that 
he  was  using  reasonable  care  at  the  time  of  the  accident  In 
such  case  it  is  not  enough  to  prove  a  defect  in  the  street  and  that 
plaintiff  was  injured  thereby.  No  presumption  of  negligence 
can  arise  from  such  evidence.  {Kennon  v.  OUmer,  4  Mont 
453 ;  Hunt  v.  Mwyor,  etc.  of  New  York,  109  K  Y.  134.) 

A  city  does  not  insure  the  safety  of  the  people  who  travel 
upon  its  streets.  The  evidence  shows  that  there  was  an  unusual 
flood  at  the  time,  which  came  down  from  the  mountains,  flood- 
ing the  streets  throughout  the  city.  As  soon  as  it  was  discov- 
ered that  the  bridge  on  Chestnut  street  had  fallen  the  defendanc 
used  all  reasonable  care,  under  the  circumstances,  on  its  part 
to  protect  the  public.  The  falling  of  the  bridge  was  not  caused 
by  any  act  or  omission  of  duty  on  the  part  of  the  defendant. 
It  was  not  shown  that  any  act  of  the  defendant  was  done  out  of 
the  usual  course.  Nor  was  there  any  circumstance  shown  call- 
ing for  greater  care  or  caution  than  was  taken  by  defendant  iri 
this  case.  The  injuries  suffered  by  plaintiff  are  clearly  shown 
by  the  evidence  in  the  case  to  have  been  the  result  of  inevitable 
accident  for  which  no  one  can  be  made  responsible,  even  if 
plaintiff  himself  was  free  from  fault  or  negligence.  (Shear- 
man &  Eedfield,  Negligence,  Sec.  5 ;  Hathaway  v.  Chicago,  etc. 
Ry.  Co.,  51  Mich.  566. 

Messrs.  Rodgers  &  Rodgers,  for  Respondent 
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MR,  JUSTICE  PIGOTT  delivered  tbe  opinion  of  the  court. 

Action  to  recover  damages  for  bodily  injuries  alleged  to  have 
been  caused  by  the  negligent  omission  of  the  defendant  to  keep 
one  of  its  streets  in  repair.  Verdict  for  $2,000.  The  defend- 
ant appeals  from  the  judgment  and  from  the  order  denying  its 
motion  for  a  new  trial. 

1.  The  alleged  facts  stated  in  the  complaint  are,  in  sub- 
stance, as  follows :  The  defendant,  a  municipal  corporation, 
is  a  city  of  the  second  class.  One  of  its  duties  is  to  maintain 
its  streets  in  safe  condition.  Long  before  the  time  of  the  acci- 
dent to  the  plaintiff,  the  defendant  by  ordinance  assumed  the 
duty  mentioned,  established  public  streets,  created  the  office 
of  street  commissioner,  and  imposed  upon  and  delegated  to 
him  the  duty  of  keeping  the  streets  in  repair.  Chestnut  street 
is,  and  for  many  years  prior  to  the  accident  has  been,  a  duly- 
established  street  and  a  common  thoroughfare  under  the  con- 
trol and  management  of  the  defendant.  On  this  street  was  a 
bridge,  placed  ?.nd  maintained  there  by  the  defendant  About 
the  5th  day  of  April,  1897,  the  bridge  became  out  of  repair 
and  was  washed  away,  leaving  a  deep  cut  across  the  street, 
which  was  dangerous  to  the  life  and  safety  of  any  person  who 
might  travel  over  the  street  at  night,  the  existence  of  which 
cut  was  known,  or  ought  to  have  been  known  to  the  defendant 
and  its  officers.  With  full  knowledge  of  the  destruction  of  the 
bridge  and  the  existence  of  the  cut,  the  defendant  n^ligently 
and  wrongfully  permitted  the  bridge  to  remain  out  of  repair, 
and  the  cut  to  remain  unprotected  and  uncovered,  and  wrong- 
fully and  negligently  failed  to  place  any  light  or  signal  on  or 
about  the  cut  to  warn  persons  traveling  over  the  street  of  thr* 
dangerous  condition  thereof.  On  the  night  of  Sunday,  the  18th 
of  April,  1897,  while  the  cut  was  in  the  street  and  while  it 
was  negligently  exposed  and  left  unguarded  and  without  any 
light  orsignal  of  any  nature  whatsoever  to  warn  persons  trav- 
eling  on  lie  street  of  the  danger,  the  plaintiff  was  lawfully 
traveling  on  the  street  and  was  wholly  unaware  of  any  danger 
and  of  the  presence  of  the  cut,  and  while  lawfully  riding  a 
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\ncye\e  thereon^  he  accideDtally^  without  any  fault  or  negligence 
on  his  part,  ran  into  the  cut>  was  thrown  violently  off  of  his 
bicycle,  and  was  precipitated  upon  the  ground  and  into  the 
cut,  whereby  he  received  great  bodily  injury. 

To  the  complaint  the  defendant  demurred  for  insufficiency, 
contending:  First,  that  a  municipal  corporation  proper,  such 
as  the  defendant,  is  not  liable  for  negligence  in  the  care  of  its 
streets;  and,  second,  that  the  oomplaint  shows  the  proximate 
cause  of  the  injury  to  have  been  the  plaintiff's  own  act,  and 
does  not  allege  that  such  act  was  done  in  the  exercise  of  reason- 
able  care.  The  demurrer  was  overruled,  and  this  action  of  the 
court  is  the  first  error  specified. 

The  defendant,  the  city  of  Anaconda,  was  organized  under 
provisions  which  now  appear  in  Chapter  XXII  of  the  Fifth 
Division,  General  Laws,  Compiled  Statutes  of  1887.  By  Sec- 
tion 325  of  that  Chapter  the  defendant,  through  its  council, 
was  empowered  to  lay  out,  establish,  open,  alter,  widen,  extend, 
pave,  or  otherwise  improve  the  streets  within  its  limits ;  and  by 
Section  435  the  exclusive  control  of  the  streets  was  a  power 
confided  to  the  city.  The  same  Chapter  provides  means, 
throu^  taxation,  by  which  these  powers  may  be  exercised. 
Similar  powers  are  granted  by  Sections  4800,  4875,  4876, 
4877,  4878,  4879  and  4880,  of  the  Political  Code.  Section 
4700  provides  that  "a  city  or  town  is  a  body  politic  and  corpo- 
rate, with  the  general  powers  of  a  corporation,  and  the  powers 
specified  or  necessarily  implied  in  this  title,  or  in  special  laws 
hearetofoPB  enacted.''  The  power  to  repair,  coupled  with  the 
exclusive  control  of  the  streets,  made  it  the  ministerial  duty 
of  the  city  to  exercise  ordinary  care  to  the  end  that  the  streets 
might  be  reasonably  safe  for  travel.  The  duty  thus  imposed 
is  not  legislative  or  judicial  in  character,  but  ministerial.  Hav- 
ing the  power  to  keep  its  streets  in  repair,  the  defendant  was 
bound  to  exercise  it.  The  duty  corresponds  with,  and  is  not 
less  than,  the  power.  For  failure  to  perform  that  duty  the 
defendant  is  liable  to  any  one  who,  without  fault  on  his  part, 
sullen  injury  thereby.    We  had  supposed  that  the  liability  of 
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a  municilml  corporation  proper,  as  distinguished  from  quasi 
corporations,  such  as  counties  and  iN'ew  England  towns,  for 
failure  to  keep  in  repair  ita  streets,  was  no  longer  an  open  ques- 
tion in  this  state;  nor  do  we  think  that  it  is.  In  Svllivcun  v. 
City  of  Helena,  10  Montana  Reports^  134  (26  Pac  94),  such 
liability  was  declared,  the  court  saying:  "We  have  already 
intimated  that  we  do  not  intend  to  enter  upon  the  difficult  task 
of  pursuing  an  independent  investigation,  and  ascertaining  the 
true  principle  of  law,  and  determining  the  effect  of  statute;* 
upon  decisions.  Our  opinion  is  controlled  by  an  important 
consideration  of  another  nature.  At  the  December  term,  1862, 
and  prior  to  the  organization  of  the  Territory  of  Montana,  the 
Supreme  Court  of  the  United  States,  in  Nebraska  City  v. 
Campbell,  2  Black,  590,  17  L,  Ed.  271,  heard  a  case  which 
arose  in  the  Territorv  of  Nebraska.  Mr.  Justice  Nelson,  in 
the  opinion,  said:  *The  law  is  well  settled  in  respect  to  public 
municipal  corporations,  upon  which  the  duty  is  imposed  to 
construct  and  repair,  or  to  keep  in  repair,  streets  or  bridges, 
and  upon  which  is  also  conferred  the  means  of  accomplishing 
such  duty,  that  they  are  liable  for  any  special  damage  arising 
out  of  neglect  in  keeping  the  same  in  proper  condition.  The 
principle  was  fully  considered  at  the  last  term  in  the  case  of 
Weighiman  v.  Washington  Corp,,  1  Black,  39,  51-58,  17  L. 
Ed.  52,  where  all  the  authorities  will  be  found  collected  and 
examined.'  '*  After  referring  to  Barnes  v.  Distin/ii  of  Colum- 
bia, 91  United  States  540  (23  L.  Ed.  440)  ;  District  of  Co- 
lumbia v.  Woodbm-y,  136  United  States  450  (10  Sup.  Ct.  990, 
34  L.  Ed.  472) ;  Brown  v.  District  of  Columbia,  127  United 
States  579  (8  Sup.  Ct,  1314,  32  L.  Ed.  262),  and  District  of 
Columbia  v.  McElligott,  117  United  States  621  (6  Sup.  Ct. 
884,  29  L.  Ed.  946),  the  opinion  proceeds:  "The  city  of  Hel- 
ena was  incorporated  by  an  act  of  the  legislative  assembly  of 
the  Territory  of  Montana,  which  was  approved  February  22, 
1881.  The  respondent  was  injured  August  29,  1888,  and  filed 
December  22,  1888,  his  complaint  in  this  action.  During  these 
times  the  decisions  of  Nebraska  City  v.  Campbell,  supra,  and 
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Barnes  v.  District  of  Columbia,  supra,  were  binding  upon  the 
courts  of  the  Territory.  With  full  knowledge  of  the  legal  con- 
sequences of  the  proceedings,  it  was  duly  ordained  that  *said 
city  of  Helena  hereby  assumes  for  itself  the  care  and  responsi- 
bility of  streets,  avenues,  and  alleys.'  The  liability,  which  had 
b^en  accurately  defined,  has  not  been  restricted  by  the  l^s- 
lative  department,  and  we  can  presume  that  the  rule  stated  by 
the  Supreme  Court  of  the  United  States  was  satisfactory.  We 
think  it  is  our  duty  under  these  conditions  to  adhere  to  the 
doctrine  which  has  been  recognized  upward  of  twenty-five  years 
within  the  confines  of  Montana,  and  seems  to  be  upheld  by  the 
weight  of  modern  authority ;"  the  opinion  closing  with  a  quo- 
tation from  Mr.  Dillon's  treatise  on  Municipal  Corporations, 
approving  the  doctrine  as  just  and  supported  by  the  overwhelm- 
ing weight  of  authority.  In  the  subsequent  case  of  Sweeney  v. 
City  of  Butte,  15  Montana  Reports,  274  (39  Pac.  286),  the 
contention  that  such  a  municipal  corporation  was  not  liable 
was  abandoned  upon  argument,  the  court  citing  the  Sullivan 
Case.  In  Nelson  v.  City  of  Helena,  16  Montana  Reports,  21 
(39  Pac.  905),  and  in  Leonard  v.  City  of  Bxdte,  25  Montana 
Reports,  410,  65  Pacific  Reporter,  425,  the  doctrine  of  the  Sul- 
livan Case  was  impliedly,  but  none  the  less  necessarily,  recog- 
nized and  followed.  Albrittin  v.  Mayor  and  Aldermen  of 
HunisvUle^  60  Alabama  Reports,  486  (31  Am.  Rep.  46) ; 
Nohle  V.  City  of  Ri-chm^nd,  31  Grattan  (Va.),  271  (31  Am. 
Rep.  726)  ;  Clark  v.  City  of  Richvfwnd,  83  Virginia  Reports, 
355  (5  S.  E.  369,  5  Am.  St.  Rep.  281)  ;  Conrad  v.  Trustees  of 
the  Village  of  Ithaca^  16  New  York  Reports,  158;  Hines  v. 
City  of  Lochport,  50  Xew  York  Reports,  236 ;  Nelson  v.  Vil- 
la-ge  of  Qanisteo,  100  New  York  Reports,  89  (2  K  E.  473)  ; 
Pettengill  v.  City  of  Yonkers,  116  New  York  Reports,  558 
(22  N.  E.  1095,  15  Am.  St.. Rep.  442);  City  of  Denver  v. 
Dunsmore,  7  Colorado  Reix)rts,  328  (3  Pac.  705)  ;  Orove  v. 
City  of  Fort  Wayne,  45  Indiana  Reports,  429  (15  Am.  Rep. 
262) ;  Hutson  v.  Mayor,  etc.  of  New  York,  9  New  York  Re- 
ports, 163  (59  Am.  Dec.  526)  ;  Cline  v.  Crescent  City  Bail- 
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road  Company  and  City  of  New  Orleans,  43  Louisiana  An- 
nual  Reports,  327  (9  South.  122,  26  Am.  St  Eep.  187)  ; 
Sutton  V.  City  of  Snohomish,  11  Washington  Reports, 
24  (39  Pac.  273,  48  Am.  St  Rep.  «47) ;  Cleyve- 
land  V.  King,  132  United  States  Reports,  295  (10 
Sup.  Ct.  90),  are  among  the  great  number  of  cases  announc- 
ing the  same  rule.  For  a  collection  of  the  cases  upon  this 
question  we  refer  to  Elliott  on  Roads  and  Streets,  2d  Edition, 
Sections  611-614,  pages  642-649 ;  to  Dillon  on  Municipal  Cor- 
porations, 4th  Edition,  Sections  1017-1024,  pages  1279-1296 , 
to  Tiedeman  on  Municipal  Corporations,  Section  339,  page 
680 ;  to  Morrill  on  City  N^ligence,  Chapter  VII,  page  72 ;  to 
Jones  on  Negligence  of  Municipal  Corporations,  Chapter  VIII, 
page  113;  and  to  Williams  on  Municipal  Liability  for  Tort, 
Section  70,  page  108.  We  have,  however,  examined  the  ques- 
tion in  the  light  of  the  authorities  and  of  reason,  and  we  be- 
lieve the  decision  in  the  Sullivan  Case  to  be  correct.  Since 
1890  that  case  has  been  accepted  and  foUowed  as  the  settled 
law  in  Montana;  the  legislative  assembly  has  not  seen  fit  to 
change  the  rule  there  announced.  If  the  people  wish  to  exempt 
cities  and  towns  from  liability  for  neglect  to  repair  streets, 
they  may  do  so  through  that  department  of  the  government 
which  makes  the  statute  law, — courts  may  only  interpret  the 
law.  So  far,  therefore,  as  the  first  objection  to  the  complaint 
is  concerned,  the  overruling  of  the  demurrer  was  proper. 

Nor  is  the  other  objection  tenable.  In  Kennon  v.  CHlmer, 
4  Montana  Reports,  433  (2- Pac.  21),  it  was  held  that  where 
the  complaint  shows  that  the  proximate  cause  of  the  injury 
was  the  plaintiff's  own  act,  he  must  allege  (and  prove)  that  in 
thus  acting  he  was  free  from  negligence.  The  complaint  in 
the  case  at  bar  does  not  show,  either  directly  or  indirectly,  that 
the  proximate  cause  of  the  injury  was  the  act  of  the  plaintiff. 
This  is  a  sufficient  answer  to  the  objection;  another  is  that  the 
complaint  states  that  the  accident  occurred  and  the  injury  was 
received  "without  any  fault  or  negligence  on  plaintiff's  part" 
Under  these  circumstances  contributory  negligence  is  a  matter 


188  Snook  t\  City  of  Anaconda.  [Oct.  T.'Ol 

of  defense.  (Nelson  v.  City  of  Helena,  supra;  Prosser  v, 
Montana  Cevirdl  By.  Co.,  17  Moot  872,  43  Pac.  81,  30  L.  E. 
A.  814.)  The  complaint  is  not  obnoxidns  to  the  objection  spe- 
cifically nrg^ 

2.  It  is  claimed  that  the  damages  awarded  were  excessive. 
After  a  careful  examination  of  the  evidence  we  find  it  to  have 
been  sufficient  to  justify  the  verdict 

3.  It  is  next  insisted  that  there  was  no  proof  of  negligence 
on  the  part  of  the  defendant  Suffice  it  to  say  that  the  evi- 
dence tending  to  show  a  want  of  ordinary  care  on  the  part,  of 
the  city  was  ample. 

4.  Several  days  after  the  accident  the  plaintiff  had  a  con- 
versation with  the  street  commissioner  in  which  the  latter  said 
that  he  knew  the  bridge  was  down,  that  he  saw  that  the  bridge 
was  gone,  and  that  he  int^ided  to  repair  it  on  the  Monday  sub- 
sequent to  the  accident  To  the  introduction  of  this  testimony 
the  defendant  objected  on  the  ground  that  the  city  could  not 
be  bound  by  any ,  statement  made  by  the  street  commissioner 
after  the  time  of  the  accident  The  objection  was  overruled, 
the  defendant  excepting.  Whether  or  not  the  testimony  was 
inadmissible  because  it  was  hearsay  we  need  not  inquire,  for 
the  defendant  admits  that  the  city,  through  its.  mayor  and  alder- 
men and  its  chief  of  police,  had  personal  knowledge  of  the  fact 
that  the  bridge  had  been  washed  out  on  the  evening  of  the  day 
on  which  it  fell.  Counsel  for  the  defendant  expressly  state  in 
their  brief  that  the  defendant  "already  had  notice.''  If  the 
testimony  should  have  been  excluded,  the  error  was  without 
prejudice,  for  we  can  see  that  its  admission  was  harmless. 

5.  The  defendant  propounded  to  its  street  commissioner 
when  called  as  a  witness  in  its  behalf,  the  following  questions : 
"State  what  the  rule  of  the  city  is  in  relation  to  whether  or 
not  the  street  work  is  done  upon  Sunday."  "State  whether  or 
not  since  you  have  been  street  commissioner,  it  has  been  the 
rule  to  require  any  street  work  to  be  done  on  Sunday.'*  Objec- 
tions to  these  questions  as  attempts  to  elicit  immaterial  testi- 
mony was  sustained,  the  defendant  excepting.     The  action  of 
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the  court  was  correct.  The  queetions  themaelves  did  not  indi^ 
cate  what  the  answers  would  be^  and  there  was  no  offer  to  diow 
what  the  defendant  expected  to  prove  by  the  witness.  Again, 
if  the  answers  had  been  that  there  was  a  rule  not  to  require 
street  work  to  be  done  on  Sunday,  it  oould  not  have  been  rele- 
vant or  material.  The  existence  of  such  a  rule  could  not  oper- 
ate so  as  to  release  the  city  from  its  legal  duty  to  repair  the 
street  or  give  warning  of  the  danger  to  travelers.  Toward  the 
plaintiff  the  city  was  under  the  same  obligation  to  exercise  dili- 
gence on  Simday  as  on  any  other  day.  The  su^;e8tion  that  the 
defendant  was  under  no  obligation  to  use  ordinary  care  because 
Sunday  happened  to  be  the  day  after  the  defect  in  the  street 
was  caused,  is  wholly  without  merit.  The  duty  of  the  city  was 
the  same  as  the  duty  of  an  individual  person  would  have  been 
under  the  same  circumstances. 

6.  The  ruling  of  the  court  in  sustaining  objections  to  ques- 
tions put  to  a  witness  called  by  the  defendant  in  surrebuttal, 
is  urged  as  an  error.  It  is  also  argued  that  the  court  erred  in 
modifying  certain  instructions  prayed  for  by  the  defendant, 
and  in  giving  others^  The  attentive  consideration  we  have 
given  to  the  record  satisfies  us  that  there  was  no  error  preju 
dicial  to  the  defendant  in  the  rulings  of  the  court,  or  in  its 
action  in  modifying  the  instructions  requested,  cr  in  it«(  charge, 
— at  least  no  error  that  could  have  been  prejudicial  to  the  rights 
of  the  defendant.  The  only  instruction  which  we  need  notice 
is  Xo.  17,  which  reads:  "If  the  jury  believe  under  these  in- 
structions and  the  testimony  in  this  case  that  the  plaintiff  is 
entitled  to  recover  damages  from  the  defendant  for  any  injuries 
which  he  has  proven  that  he  has  sustained  by  reason  of  the 
facts  set  out  in  his  complaint,  then  the  jury  have  a  right  to 
find  for  him  such  an  amount  of  damages,  not  to  exceed  $5,000, 
as  the  jury  believe  from  the  evidence  will  compensate  him  for 
the  personal  injuries  so  received,  and  in  doing  so  the  jury  have 
a  right  to  oomdder  the  personal  injuries  received  by  him,  if  any 
has  been  proven,  the  probable  consequences  of  such  injuries, 
so  far  as  proven,  any  pain  or  suffering  he  may  have  endured 
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in  consequence  thereof,  if  proven,  to  consider  his  loss  of  time 
in  endeavoring  to  be  cured,  his  expenses  incurred  in  respect 
thereto,  in  so  far  as  the  same  have  been  proven,  and  any  per- 
manent injury  the  plaintiff  may  have  sustained  and  has  been 
proven  in  this  case."  It  is  urged  that  the  instruction  is  erro- 
neous, in  that  it  permitted  the  jury  to  take  into  consideration 
as  an  item  of  damages  the  probable  consequences  so  far  as 
proved  of  the  personal  injuries  received  by  the  plaintiff,  if  any 
Avere  proved.  In  the  respect  adverted  to,  the  instruction  is  cor- 
rect, and  falls  within  the  cases  of  Ham/Uton  v.  Oreat  Falls 
Street  Railway  Company,  17  Montana  Reports,  334  (42  Pac. 
860,  43  Pac.  713)  ;  Kendall  v.  The  City  of  Albia,  73  Iowa 
Reports,  243  (34  X.  W.  833)  ;  Swift  &  Co.  v.  Raleigh,  54  Illi- 
nois Appeal  RejKirts,  44 ;  and  St,  Louis,  I,  M.  &  S.  R.  R,  Co. 
V.  Cantrell,  37  Arkansas  Reports,  519  (40  Am.  Rep.  105). 

We  do  not  deem  it  necessary  to  notice  the  other  specifications 
of  alleged  eiTor.     No  one  of  them  is  well  urged. 

The  judgment  and  the  order  refusing  a  new  trial  are  affirmed. 
Let  remittitur  issue  forthwith. 

Affirmed, 

The  Chief  Justice^  having  tried  the  cause  as  judge  of  the 
court  below,  takes  no  part  in  the  foregoing  opinion. 


MAY,  Respondent,  r.  CITY  OF  ANACONDA,  Appem.ant. 

(No.  1358.) 
(Submitted  October  10.  1001.    Decided  December  2,  1901.) 

Cities  —  Defective  Streets — Liability  of  City — Contributory 
Negligence — Evidence — Exceptions — Appeal — Review. 

1.      A  city  is  liable  for  injaries  resnlting  from  its  negligently  permitting  its 
streets  to  08  and  remain  In  a  dangerous  condition. 
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2.  The  fact  that  Political  Code»  Sec.  5036,  declares  that  every  city  is  respon- 
sible for  Injuries  to  property  within  its  limits  by  mobs  or  riots,  does  not 
Indicate  a  legislative  intent  to  exempt  cities  from  liability  for  all  other 
torts. 

3.  Where  a  bowlder  remains  In  a  city  street  for  many  months,  constitntingr 
a  dangerous  obstrnction,  a  finding  that  the  city  was  negligent  in  so  per- 
mitting the  obstrnction  to  continue  is  Justified. 

4.  Where  no  exception  is  taken  to  the  ruling  of  the  court  in  admitting  evi- 
dence over  defendant*s  objection,  the  error,  if  any,  cannot  be  reviewed  on 
appeal. 

5.  Under  Complied  Statutes  1887,  General  Laws,  Fifth  Division,  Sec.  320, 
providing  that  the  fee  of  streets  shown  on  a  city  plat  shall  be  vested  in 
the  city  for  the  use  of  the  public,  a  city  which  by  ordinance  has  accepted 
and  has  Improved  such  a  street,  when  sued  for  injury  resulting  from  a 
defect  in  the  street,  cannot  escape  liability  by  denying  that  the  locality  is 
a  street. 

6.  Where  plaintiff  was  Injured  by  collision  with  a  bowlder  in  an  unlighted 
city  street,  which  had  been  used  and  traveled  for  years,  while  he  was  drivr 
ing  slowly  along  the  center  of  the  street  on  a  dark  night, — ^he  having  no 
knowledge  of  the  bowlder, — such  act  was  not  contributory  negligence. 

7.  Removal  of  the  bowlder  by  the  city  after  the  accident  was  not  evidence 
of  negligence  in  falling  to  remove  it  before  that  time,  but  was  relevant 
aa  tending  to  show  that  the  point  where  the  accident  occurred  was  in 
a  street  over  which  the  city  had  assumed  control  and  hence  was  under 
obligation  to  repair. 

Appeal  from  District  Court,  Deer  Lodge  County;  Theo. 
Brantlyj  Judge. 

Action  by  W.  B.  May  against  the  city  of  Anaconda.  From 
a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Mr.  T.  O'Leary,  for  Appellant. 

Messrs.  Rodgers  &  Rodgers,  for  Respondent. 

MR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the  court. 

This  action  was  brought  to  recover  judgment  for  damages 
allied  to  have  been  suffered  by  reason  of  the  defendant's  ne- 
glect to  maintain  one  of  its  streets  in  repair.  By  the  complaint 
it  is  alleged  that  the  defendant,  a  city  organized  under  tlie 
statutes  of  Montana  providing  for  the  organization  of  munici- 
pal corporations,  established  public  streets  within  its  limits 
and  undertook  the  duty  of  keeping  them  in  safe  condition ;  | 

that  among  the  officers  of  the  city  was  a  street  commissioner^  » 

having  supervision  of  all  the  streets ;  that  on  the  3d  day  of  July^ 


142  May  v.  City  of  Anaconda.  [Oct  T.'Ol 

1897,  and  for  a  long  time  prior  thereto,  tbere  was  in  Pine 
street  (a  street  of  the  defendant)  a  large  rode, or  bowlder,  which 
was  dangerous  to  the  life  and  safety  of  any  person  or  petrsons 
who  might  travel  over  the  street  at  night,  the  dangerous  char- 
acter whereof  had  been  and  ought  to  have  been  known  to  the 
defendant  and  its  officers,  and  which  the  defendant  negligently 
permitted  to  remain  in  the  street  on  July  3,  1897; 
that  on  the  night  of  July  3,  1897,  while  the  plain- 
tiff was  traveling  and  driving  a  wagon  on  that  street,  being 
unaware  of  the  danger  and  of  the  presence  of  the  bowld^*  or 
rock  so  negligently  left  there  by  the  defendant,  his  wagon,  with- 
out his  fault  or  negligence,  ran  over  it,  throwing  the  plaintiff 
from  the  wagon  and  causing  the  lasting  and  permanent  injuries 
of  which  he  c(»nplains.  The  answer  admits  that  the  defendant 
is  a  mimicipal  corporation,  but  denies  every  other  allegation 
of  the  complaint.  The  jury  found  for  the  plaintiff,  assessing 
his  damages  at  $3,500,  and  the  defendant  appeals. 

1.  The  complaint  is  assailed  upon  the  ground  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  and 
hence  does  not  8upi>ort  the  judgment,  in  that  there  is  no  statute 
imposing  upon  cities  a  liability  for  injuries  caused  by  their 
negligent  omission  to  keep  the  streets  in  a  reasonably  safe  con- 
dition. This  objection  was  considered  and  overruled  in  Snook 
V.  The  City  of  Anacondd,  ante,  p.  — ,  this  day  decided. 

Section  6036  of  the  Political  Code  declares  that  every  city 
or  town  is  responsible  for  injuries  to  real  or  personal  property 
within  its  corporate  limits  done  or  caused  by  mobs  or  riots, 
and  the  defendant  argues  that  this  would  seem  to  indicate  the 
legislative  intent  to  exempt  municipal  corporations  from  lia- 
bility for  all  other  torts,  upon  the  principle  that  expresaio  utdus 
est  exclusio  alierius.  The  sole  purpose  of  the  section  was  to 
create  a  liabilitv  which  did  not  exist  at  the  common  law.  Its 
object  was  not  to  relieve  municipal  corporations  of  burdens, 
but  to  impose  a  new  one.  If  the  defendant's  argument  be  cor- 
rect and  the  maxim  applicable,  cities  are  not  answerable  for 
positive  or  affirmative  acts  of  negligence  whereby  the  streets 
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are  made  unsafe, — a  rule  which  we  think  nowhere  finds  support 
or  countenance. 

2.  The  defendant's  counsel  argue  that  there  was  no  negli- 
gence proved  against  the  city.  The  bowlder  had  been  a  danger- 
ous obstruction  in  the  street  for  many  months  and  the  jury, 
by  their  general  verdict,  impliedly  found  that  the  city  knew, 
or  ought  to  have  known,  of  its  presence,  and  wa»  negligent  in 
failing  to  remove  it.  Upon  the  city  was  imposed  the  power 
and  the  attendant  or  resulting  duty  to  exercise  a  reasonable 
degree  of  diligence  to  keep  the  street  free  from  such  obstruc- 
tions: its  omission  to  use  such  diligence  w^as  actionable  negli- 
gence. This  caae  is  similar  to  Davis  v.  City  of  Austin,  23 
Texas  Court  of  Civil  Appeals  Keports,  460  (54  S.  W.  927), 
but  is  very  different  from  Kieffer  v.  Hummelstown  Borough, 
151  Pennsylvania  State  Reports,  304,  17  Lawyers'  Reports 
Annotated,  217,  24  Atlantic  Reporter,  1060. 

3.  The  plaintiff  testified  that  in  a  conversation  which  he 
had  with  the  defendant's  street  commissioner  several  months 
after  the  accident,  the  latter  declared  that  he  know  the  bowlder 
was  in  the  street  prior  to  the  accident  The  defendant  objected 
to  the  reception  of  this  testimony  upon  the  sole  ground  that  the 
proper  foundation  had  not  been  laid  to  show  that  the  place 
where  the  accident  occurred  was  a  public  street.  The  court 
overruled  the  objection,  but  no  exception  was  reserved.  Under 
these  circumstances  it  is  clear  that  tiie  question  whether  there 
was  error  cannot  be  entertained  on  appeal.  The  defendant  now 
argues  that  it  could  not  be  bound  by  any  statement  made  by  the 
street  commissioner  after  the  accident.  This  may  be  true,  and 
the  testimony  may  have  been  hearsay,  but  no  such  objection  was 
made  at  the  time  and  no  exception  whatever  was  taken. 

4.  The  defendant  contends  that  there  was  not  sufficient 
evidence  to  prove  that  the  place  where  the  accident  occurred 
was  part  of  a  public  street  which  the  defendant  was  obliged 
to  use  reasonable  care  to  maintain  in  a  state  of  repair.  We 
think  there  was.  Pine  street^  upon  which  the  accident  oc- 
curred, is  shown  upon  the  plat  or  map  of  the  city  filed  with  the 
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»cotiiity  clerk  in  1883.  Section  320  of  the  Fifth  Division^ 
General  Laws,  Compiled  Statutes  of  1887,  provides  that  the 
fee  of  streets  shown  on  such  map  or  plat  shall  be  vested  in  the 
city  for  the  use  of  the  public.  The  statute  granted,  and  the 
defendant  by  ordinance  assumed,  control  of  all  the  streets  and 
the  duty  to  keep  them  in  repair.  Ordinances  were  passed  pro- 
viding for  the  raising  of  money  by  taxation  for  the  purpose  of 
improving  and  repairing  all  the  streets.  In  establishing  grades, 
the  city  recognized  Pine  street  as  one  of  its  streets.  The  city, 
through  the  council,  granted  permits  for  the  building  of  side- 
walks on  Pine  street.  There  was  evidence  tending  to  prove 
that  for  fifteen  years  the  street  had  been  regularly  traveled, 
and  at  the  point  where  the  accident  happened  there  were  houses 
and  fences  on  each  side  of  the  street.  The  city  had  performe<l 
work  at  that  point,  and  after  the  accident  the  street  commis- 
sioner caused  the  bowlder  to  be  removed, — of  course  the  re- 
moval of  the  bowlder  after  the  accident  was  not  evidence  to 
show  negligence  on  the  part  of  the  city  in  failing  to  remove  it 
before  the  accident,  but  it  was  relevant  as  tending  to  show 
that  the  point  where  the  accident  occurred  was  part  of  a  street 
over  which  the  city  had  assumed  control  and  hence  was  under 
the  obligation  to  keep  in  repair.  It  is  difficult  to  conceive  what 
further  evidence  could  be  required  as  to  this  uatter.  In  Mayor 
V.  Sheffield,  4  Wallace,  189,  the  court  said:  '*If  the  authorities 
of  a  city  or  town  have  treated  a  place  as  a  public  street,  taking 
charge  of  it  and  regulating  it  as  they  do  other  streets,  and  an 
individual  is  injured  in  consequence  of  the  n^jgligent  and  care- 
less manner  in  which  this  is  done,  the  corporation  cannot,  when 
it  is  sued  for  such  injury,  throw  the  party  upon  an  inquiry 
into  the  regularitiy  of  the  proceedings  by  which  the  land  be- 
came a  street,  or  into  the  authority  by  which  the  street  was 
originally  established."  ^^e  quote  also  the  following  language 
from  Maus  v.  City  of  Springfield,  101  Missouri  Reports,  613, 
(14  S.  W.  630,  20  Am.  St.  Eep.  634):  "To  establish  the 
character  of  the  locality,  where  the  injury  occurred,  as  part  of 
a  public  street,  nothing  more  was  essential  than  to  show  that  it 
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was  in  actual  possession  of  the  city  and  open  to,  and  used  by, 
the  public  as  a  thoroughfare  at  the  tima  This  plaintiff  did. 
It  was  not  necessary  to  prove  any  formal  dedication  or  appro- 
priation of  the  street/'  To  the  same  effect  are  Houfe  v.  Town 
of  Fulton,  34  Wisconsin  Reports,  608  (17  Am.  Rep.  463)  ; 
Town  of  Saiida  v.  McKinna,  16  Colorado  Reports,  523,  27 
Pacific  Reporter,  810,  and  City  of  Abile^fie  v.  Wright,  4  Kansas 
Appeal  Reports,  708,  46  Pacific  Reporter,  715. 

5.  Counsel  for  the  defendant  say  that  it  was  conclusively 
shown  by  the  plaintiff's  o\\ti  testimony  that  he  was  injured 
through  his  own  negligence  in  driving  with  a  loose  rein,  out 
of  a  walk,  on  a  dark  night,  over  an  unlighted  street,  in  a 
sparsely  settled  part  of  the  city,  of  which  he  had  but  little 
knowledge.  The  evidence  given  by  him  tended  to  prove  that 
^vhen  injured  he  was  driving  slowly  in  the  night  time,  in  the 
middle  of  the  street  which  had  been  traveled  as  such  for  manv 
years,  and  that  he  knew  nothing  of  the  obstruction  which  lay 
in  his  path.  He  was  justified  in  assuming  that  the  city  had 
used  diligence  to  keep  the  street  in  a  reasonably  safe  condition. 
We  are  unable^  therefore,  to  agree  with  counsel;  on  the  con- 
tiary,  if  his  testimony  stated  the  facts  (and  under  the  verdict 
we  must  assume  that  it  did)  he  was  not  guilty  of  contributory 
negligence. 

Several  other  supposed  errors  are  mentioned  in  defendant'^ 
brief;  some  of  them  have  been  treated  of  in  the  consideration 
of  the  points  already  discussed,  and  those  not  so  disposed  of  are 
without  merit. 

The  judgment  and  the  order  refusing  a  new  trial  are  af- 
firmed.    Remittitvr  may  issue  forthwith. 

Affirmed. 

The  Chief  Jvstice^  having  tried  the  cause  in  the  court 
below  as  judge,  takes  no  part  in  the  foregoing  opinion. 


Vol  xxvi-io 
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BOSTON  AND  MONTANA  CONSOLIDATED  COPPER 
AND  SILVER  MINING  COMPANY,  Appellant,  v. 
MONTANA  ORE  PURCHASING  COM- 
PANY ET  AL.,  Respondents. 

(No.   1.559.) 
Submitted  October  5,  1901.     Decided  December  2,  1901.) 


27  102     Injunction  Pendente  Lite  —  Evidence  —  Judgment  —  Intent 

827    432; 

s27  433         to  Appeal, 


Where,  in  an  action  to  restrain  defendants  from  removing  ore  from  a  certain 
vein  on  a  motion  for  injunction  pendente  lite.  It  is  shown  that  in  a  prior 
action  between  the  parties  Judgment  is  entered  that  defendants  are  owners 
of  the  vein  and  ore,  the  court  may  consider  such  Judgment  in  determining 
such  motion,  though  the  time  for  appeal  has  not  elapsed,  and  plaintiff  In- 
tends to  appeal  therefrom. 

Appeal  from  District  Court,  Silver  Bow  County;  John  lAndr 
say.  Judge, 

Action  by  the  Boston  and  Montana  Consolidated  Copper 
and  Silver  Mining  Company  against  the  Montana  Ore  Pur- 
chasing Company  and  others.  From  an  order  denying  plain- 
tiff's application  for  an  injunction  pendente  lite,  plaintiff  ap- 
peals.    Affirmed. 

Mr,  WUliaim  H,  DeWiti  and  Messrs,  Forbis  &  Evans,  for 
Appellant. 

The  introduction  in  evidence  of  the  pleadings  and  of  the 
judgment  and  decree  was  plainly  error.  This  judgment  was 
made  and  entered  February  14,  1900,  and  the  hearing  at  which 
the  same  was  introduced  was  had  May  16,  1900,  before  the 
time  for  appeal  from  said  judgment  had  expired,  and  until 
such  time  had  passed,  or  the  judgment  satisfied,  the  said  decrea 
was  of  no  force  or  effect  and  not  admissible  as  evidence.  Sec- 
tion 1895  of  \hQ  Montana  Code  of  Civil  Procedure  is  as  fol- 
lows :  "Section  1895.  An  action  is  deemed  to  be  pending  from 
the  time  of  its  commencement  until  its  final  determination  an 


26  Mont]  B.  &  M.  Co.  v.  M.  O.  P.  Co.  147 

appeal  or  until  the  time  for  the  appeal  has  passed,  unless  the 
judgment  is  sooner  satisfied/'  The  obvious  purpose  of  this 
statute  is  to  give  the  litigant  the  full  time,  through  which  any 
case  must  pass  until  finally  disposed  of  by  the  supreme  court, 
in  which  to  litigate  the  same,  so  that  his  rights  may  not  be  im- 
l>aired  or  affected  until  he  has  an  opportunity  to  have  the  higher 
court  pass  upon  them.  The  justice  and  reason  of  the  rule  is 
apparent  when  we  consider  that  if  any  other  rule  pre\''ailed  i 
party  might  obtain  a  judgment  and  although  the  losing  party 
appeals  from  the  same,  could  use  the  same  judgment  in  bar  of 
another  action,  that  might  be  brought,  and  pending  a  reversal 
of  the  ease  upon  appeal  obtain  the  full  fruits  and  advantage 
of  his  judgment.  We  think  that  no  citation  of  authorities  is 
necessary  to  convince  the  court  that  the  purpose  of  Section  1895 
is  to  suspend  the  judgment  and  to  eliminate  the  same  from  the 
action  pending  the  appeal  or  until  the  time  for  appeal  has  ex- 
pired, unless  the  judgment  has  been  acquiesced  in  or  satisfied. 
The  Supreme  Court  of  California  in  construing  an  identical 
section  (Section  1049  of  California  Code  of  Civil  Procedure), 
has  laid  down  the  doctrine  that  during  the  time  provided  b^v 
said  section  such  a  judgment  cannot  be  pleaded  in  bar  of  an- 
other action  for  the  same  cause,  or  introduced  in  evidence. 
(Giimore  v.  American  Central  Ins  Co.,  65  Cal.  63,  2  Pac.  882 ; 
Naftzger  v.  Gregg,  99  Cal.  83,  33  Pac.  757;  Hmris  v.  Barnr 
hart,  97  Cal.  546,  32  Pac.  589 ;  Brown  v.  Campbelly  100  Cal. 
636,  35  Pac.  433 ;  Estate  of  Blythe,  99  Cal.  472,  34  Pac.  108 ; 
Story  V.  IStory  &  Isham  C.  Co.,  100  Cal.  41,  34  Pac.  675.)  It 
is  true  that  our  Montana  Supreme  Court  laid  down  a  different 
rule  in  Fredericks  v.  Cla/rk,  3  Mont.  261,  but  at  the  time  the 
decision  was  rendered  we  had  no  statutory  provision  similar 
to  Section  1895,  above  referred  to. 

Therefore  we  submit  that  in  treating  said  judgment  as  a 
bar  to  the  plaintiff's  rights  in  this  action  the  court  erred. 

But  respondents  may  contend  that^  although  pleaded  in  bar, 
that  the  said  pleadings  were  admissible  in  evidence  upon  the 
theory  of  a  plea  in  abatement  to  the  effect  that  it  showed  an- 
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other  action  pending  at  the  time  this  suit  was  brought,  but  we 
submit  that  the  showing  falls  short  in  every  particular  of  tiie 
facts  necessary  to  support  such  a  plea.  In  the  first  place^  the 
parties  to  the  said  action  are  not  the  same  as  the  parties  in  the 
case  at  bar.  The  authorities  are  unanimous,  we  think,  to  sup- 
port the  proposition  that  in  another  action  pending  the  parties 
must  be  substantially  identical.  (See  Ency.  Plead.  &  Practice, 
Vol.  I,  page  757,  and  numerous  cases  cited ;  Ccdaveras  Co.  v. 
BrocJclay,  30  CaL  325 ;  Kerns  v.  McKean,  65  Cal.  416,  4  Pac. 
404.)  The  foundation  upon  which  this  defense  of  another  ac- 
tion pending  rests  is  the  abhorrence  which  the  law  entertains 
for  a  multiplicity  of  actions.  The  law  does  not  permit  a  party 
to  prosecute  two  actions  for  the  same  cause  at  the  same  time, 
because  the  second  suit  is  not  only  unnecessary  so  far  as  the 
enforcement  of  his  rights  is  concerned  but  annoys  and  harrasses 
the  defendant  without  cause.  The  reason  of  this  rule  can  have 
no  application  except  where  the  plaintiff  in  both  actions  is  the 
same  person,  and  the  rule  can  have  no  application  where  the 
plaintiff  in  one  suit  is  the  defendant  in  the  other.  (Ency.  of 
Plead.  &  Practice,  Vol.  I,  page  758  and  cases;  0^ Connor  v. 
Blake,  27  Cal.  313 ;  Ayres  v.  BeresUy,  32  Cal  620 ;  Felch  v. 
Beaudry,  40  Cal.  439 ;  Walworth  v.  Johnston,  41  Cal.  61 ; 
Lindsay  v.  Stewart,  72  Cal.  540,  4  Pac.  516;  Monroe  v.  Reid, 
64  N.  W.  983;  Washburn,  etc.  Manufacturing  Co.  v.  Scott, 
22  Fed.  Eep.  710.)  In  the  second  place,  to  support  such  a 
plea  the  causes  of  action  in  the  two  suits  must  be  the  same. 
(Ency.  Plead.  &  Practice,  Vol.  I,  page  761  and  cases  cited; 
Thompson  v.  Lyon,  14  Cal.  39;  Martin  v.  Spivala,  69  Cal. 
611 ;  Larco  v.  Clements,  36  Cal.  132 ;  Cohum  v.  Pacific  Lum- 
ber Co.,  46  Cal.  32.)  An  examination  of  the  pleadings  in  said 
action  7,337,  and  in  this  cause,  will  show  the  court  that  the 
causes  of  action  upon  which  the  same  are  based  are  in  no  wise 
similar.  Under  any  view  of  the  case  we  certainly  are  at  a  loss 
to  understand  how  the  pendency  of  action  7,337,  for  damages 
for  trespass,  and  to  quiet  title  to  veins  alleged  to  belong  to 
plaintiff,  can  affect  the  appellant's  right  to  bring  action  against 
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defendants  for  joint  trespasses  oonunitted  by  them  on  appel- 
lant's premises  almost  a  year  after  the  first  suit  was  brought, 
and  there  is  certainly  no  authority  for  such  a  position.  {Car- 
penter V.  Hewell,  67  Cal.  589,  8  Pac  314;  Sharon  v.  HUl  22 
Fed.  28;  Osborne  v.  Cloud,  92  Am.  Dec.  418.) 

Messrs.  McHatton  &  Cotter  and  Messrs,  Toole  &  Ba/^h,  for 
Kespondents. 

MR.  JUSTICE  MILBURN  delivered  the  opinion  of  the 
court 

This  is  an  appeal  by  the  plaintiff  from  the  order  of  the  dis- 
trict court  of  the  Second  judicial  district,  made  May  16,  1900, 
denying  an  injunction  pendente  lite.  The  action  was  com- 
menced February  28,  1898,  by  appellant,  who  alleged  that  de- 
fendants trespassed  upon  certain  portions  of  the  Pennsylvania 
lode  claim,  extracted  ore  of  the  reasonable  value  of  $50,000, 
and  would  continue  to  trespass  unless  enjoined.  Answer  was 
filed  admitting  entry  beneath  the  surface  of  saia  claims  and 
extraction  of  ore,  but  setting  up  ownership  of  the  ore  because 
of  ownership  in  veins  apexing  in  adjoining  claims  and  dipping 
imder  the  Pennsylvania  claim's  surface.  Replication  was  filed 
denying  the  affirmative  all^ations  of  the  answer.  A  supple- 
mental answer  was  filed,  showing  that  since  the  beginning  of 
this  suit  the  said  district  court,  in  an  action  wherein  the  Mon- 
tana Ore  Purchasing  Company  was  plaintiff  against  appellant, 
as  defendant,  had,  on  February  14,  1900,  decreed  that  the 
property  in  dispute  in  this  action  was  the  property  of  the  plain- 
tiff Montana  Ore  Purchasing  Company,  one  of  the  defendants 
herein,  said  cause  being  numbered  in  said  district  court  7,337. 
The  respondent  Montana  Ore  Purchasing  Company  produced 
affidavits  upon  the  hearing  in  the  district  court  of  the  case  at 
bar  to  show  the  identity  of  the  property,  and  prayed  the  court 
below  to  deny  the  injunction,  in  its  discretion,  upon  the  show- 
ing that  the  court  had  declared  the  respondent  Montana  Ore 
Purchasing  Company  to  be  the  owner  of  the  property  upon 
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which  appellant  declared  trespass  had  been  committed  by  the 
respondents.  The  court  gi'anted  the  prayer  and  denied  the 
injunction. 

It  is  not  claimed  that  plaintiff  has  acquired  any  title  to  the 
property  in  dispute  which  it  did  not  have  at  the  time  of  the 
decree  aforesaid  in  said  cause  numbered  7,337.  Nor  is  it  con- 
tended that  the  title  of  defendant  Montana  Ore  Purchasing 
Company,  which  was  decreed  as  in  it,  was  in  any  wise  changed 
or  altered  after  said  decree  was  entered,  or  that  any  ri^t  of 
possession  in  it  to  the  property  was  changed  or  altered  after  the 
decree. 

Testimony  in  the  form  of  the  pleadings  in  cause  7,337,  affi- 
davits and  oral  testimony  was,  over  the  objection  of  the  plain- 
tiff, introduced  to  support  the  points  relied  upon  by  defendants, 
and  to  show  the  identity  of  the  property.  The  court,  upon  the 
objection  of  defendants,  refused  to  admit  the  affidavits  of  cer- 
tain parties  offered  on  behalf  of  plaintiff,  showing  that  appel- 
lant had  not  acquiesced  in  or  satisfied  the  judgment  in  cause 
7,337,  and  that  appellant  was  using  diligence  to  present  a  mo- 
tion for  a  new  trial  and  to  perfeot  its  appeal  from  the  judgment 
in  cause  7,337.  Testimony  was  offered  by  plaintiff  to  rebut 
ownership  of  the  ores  in  question  in  def  endants^  or  any  of  them ; 
but  the  court  refused  to  admit  it.  These  refusals,  as  well  as 
the  admission  of  the  evidence  offered  by  defendants,  the  plain- 
tiff assigns  as  error. 

There  is  only  one  question  in  this  cause  which  need  be  con- 
sidered. The  determination  of  that  will  determine  the  matter 
of  this  appeal. 

The  defendant  in  cause  7,337  having  appealed,  and  the  ap- 
peal still  being  undetermined  in  the  supreme  court,  and  the 
judgment  tlierein,  not  having  been  satisfied,  was  the  judgment 
suspended  for  all  purposes,  not  only  in  bar  of  another  action^ 
but  also  so  suspended  that,  upon  a  hearing  upon  an  order  to 
show  cause  why  an  injunction  pendente  lite,  in  another  action 
affecting  the  same  property  and  the  same  parties,  should  not 
issue,  the  court  could  not  consider  it  as  affecting  sound  discre- 
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tion  in  granting  or  refusing  such  injunction?  Numerous  au- 
thoritieB  have  been  cited  by  appellant  to  support  it*  contention 
that  such  a  judgment^  not  yet  final  (except  in  the  sense  that  it 
is  a  final  judgment  from  which  appeal  lies),  is  a  bar  to  another 
action ;  but  we  do  not  consider  that  the  introduction  of  such  a 
judgment^  under  such  circumstances  as  those  herein  shown,  is 
for  the  purpose  of  a  bar,  but  only  as  evidence  goin.a:  to  the  dis- 
cretion of  the  cooirt  or  judge  in  determining,  on  hearing, 
whether  it  or  hg  ivill  permit  the  property  in  the  then  suit  to  be 
carried  off  or  destroyed  pending  the  action  in  which,  perhaps, 
the  judgment  may  or  may  not  be  a  ba.r,  as  may  be  afterwards 
determined. 

In  Naftzger  v.  Oregg,  99  Cal.  83,  33  Pac.  757,  37  Am.  St. 
Rep.  23,  one  of  the  cases  cited  by  appellant, — referring  to 
Section  1049  of  the  Code  of  Civil  Procedure  of  California 
(Section  1895,  Code  of  Civil  Procedure  of  Montana),  where 
the  court  holds  the  judgment  not  a  bar  in  a  subflequent  suit 
affecting  the  same  property  between  the  same  parties,  in  a  con- 
curring opinion  Justices  Harrison  and  Patterson  were  of  the 
opinion  that  the  judgment  might  be  introduced  as  evidence, 
saying  that  Section  1049  of  the  California  Code  of  Civil  Pro- 
cedure was  not  intended  to  prescribe  a  rule  of  evidence,  but  to 
determine  the  condition  of  an  action  after  judgment  has  been 
rendered,  and,  inferentially,  the  effect  of  the  judgment ;  and 
they  go  furtheV,  and  say  that  there  are  many  cases  in  which  a 
judgment  is  admissible  in  evidence  at  any  time  after  its  entry. 

Our  view  that  the  introduction  of  the  judgment  roll  (in 
cause  7,337)  and  the  introduction  of  evidence  to  show  the  iden- 
tity of  the  property  at  the  hearing  of  the  motion  to  show  cause 
why  an  injunction  pendente  lite  should  not  issue  was  not  error, 
is  further  supported  by  a  very  well  considered  opinion  in  Smith 
V.  Smith,  134  Cal.  117,  66  Pac.  81,  wherein  a  deed  was  errone- 
ously excluded  from  evidence,  the  validity  of  the  conveyance 
•resting  upon  a  judgment  from  which  an  appeal  was  pending. 
The  court  held  that  the  introduction  of  the  deed  in  no  wise 
would  tend  to  enforce  the  judgment  which  was  suspended  by 
the  appeal. 
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Why  could  not  the  f  aot^  when  brought  to  the  attention  of  the 
court  below,  that  it  had  decreed  the  property  as  not  in  anywise 
belonging  to  the  plaintiff,  be  considered  by  it  in  passing  upon 
the  order  to  show  cause  why  plaintiff  and  appellant  should  not 
have  an  injunction  pendente  liie  against  the  defendants  in  the 
action,  and  be  r^arded  in  its  sound  discretion  as  a  sufficient 
reason  why  the  injunction  should  be  denied  ?  On  principle  or 
authority  we  cannot  see  how  a  court  should  be  held  to  have 
abused  its  discretion  in  saying  that,  whereas  it  had  decreed  the 
property  or  right  of  possession  not  to  be  in  the  plaintiff,  but  in 
the  defendant  Montana  Ore  Purchasing  Company,  it  refused 
to  enjoin  the  defendants  froin  entering  upon  or  using  the  same. 
This  would  not  be  passing  upon  the  merits  of  the  case,  which 
is,  as  appears  from  the  record,  still  pending  in  the  district  court. 

That  the  judgment  in  cause  7,337,  now  on  appeal,  would  or 
would  not  be  a  bar  to  the  action  wherein  the  injunction  pen- 
dente  lite  was  granted,  we  are  not  called  upon  now  to  decide. 
Suffice  it  that  we  hold  that  there  was  no  abuse  of  discretion  in 
the  refusing  of  the  injunction  pendente  lite,  or  error  in  ad- 
mitting the  said  judgment  and  proof  offered  by  defendants  in 
evidence,  or  in  refusing  to  admit  the  offered  testimony  as  to 
the  pendency  of  the  appeal  in  cause  7,337,  as  the  latter  was 
immaterial  in  the  matter  of  the  hearing  on  the  order  to  show 
cause  why  an  injunction  pendente  lite  should  not  issue. 

There  seems,  from  the  briefs  and  argument,  to  be  no  ques- 
tion but  what  the  property  in  dispute  was  the  same  in  cause 
7,337  and  in  the  matter  on  appeal. 

The  order  denying  the  injunction  pendente  lite  is  affirmed. 

Affirmed, 
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Appeal — Record — Review. 


Code  of  Clyil  Procedure,  Sec.  1737,  provides  that,  on  appeal  from  an  order, 
except  one  granting  or  refusing  a  new  trial,  the  appellant  must  furnish  a 
copy  of  the  notice  of  appeal,  of  the  Judgment  or  order  appealed  from,  and 
of  papers  used  on  the  hearing  below.    On  appeal  from  an  order  denying  an 

(158) 
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application  to  have  certain  loans  declared  preferred  claims  against  an  in- 
solvent bank,  the  only  papers  found  in  the  transcript,  besides  a  copy  of 
the  notice  of  appeal,  were  a  copy  of  the  petition,  and  of  an  affidavit  to 
support  it,  neither  of  which  was  identifled  by  bill  of  exceptions  as  the 
papers  used  on  the  hearing,  a  copy  of  the  order  of  the  court  denying  the 
petition,  and  a  copy  of  the  opinion  of  the  court  setting  forth  the  reasona 
for  its  actions.  Held,  that  such  opinion  and  the  unidentified  petition  and 
accompanying  afUdavit  could  not  be  considered,  so  that  the  transcript 
was  Insufficient  to  show  any  error,  as  the  only  papers  before  the  court 
were  the  notice  of  appeal  and  copy  of  the  order. 
Obiter.  Under  Section  1739,  Code  of  Civil  Procedure,  counsel  have  no  authority 
to  certify  the  papers  as  those  used,  or  the  only  ones  used,  on  the  hearing. 

Appeal  from  District  Court,  Lewis  and  Clarke  Conrdy; 
S.  H.  Mchitire,  Judge, 

Action  by  F.  E.  Cornish  and  others  against  R.  H.  Floyd- 
Jones  (Substituted  for  A.  J.  Steele),  receiver  of  the  National 
Loan  &  Savings  Union.  From  an  order  denying  an  application 
to  have  certain  loans  declared  preferred  claims,  plaintiffs  ap- 
peal.    Affirmed. 

Mr,  C,  W,  Wiley,  for  Appellants. 

Mr,  T,  J,  Walsh,  for  Respondent. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court. 

It  is  not  clear  from  the  record  filed  in  this  court  what  is  the 
nature  of  the  proceeding  in  the  district  court  which  gave  rise 
to  this  appeal.  From  the  statement  of  the  case  made  in  appel- 
lants' brief,  however,  we  gatlier  that  in  August,  1898,  a  suit 
was  brought  by  stockholders  or  creditors  of  the  National  Loan 
&  Savings  Union,  a  corporation  organized  under  the  laws  of 
Montana  authorizing  building  and  loan  associations,  to  have 
the  corporation  declared  insolvent,  and  to  adjust  its  affairs 
through  the  agency  of  a  receiver.  The  title  of  that  cause  is  not 
made  to  appear.  The  papers  in  the  transcript  before  us  are 
entitled,  ^'In  the  Matter  of  the  Receivership  of  the  !N'ational 
Loan  &  Savings  Union,  A.  J.  Steele,  Receiver."  Upon  the 
cover  of  the  transcript  and  in  the  brief  filed  by  appellants' 
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counsel  we  find  the  title,  "i^.  E.  Cornish  ei  al.  v.  .4.  /.  Steele, 
Receiver  of  the  National  Loan  &  Savings  Undoru"  In  a  sup- 
plemental brief  of  eonnsel  he  has  nsed  the  title,  "  F.  E.  Cornish 
et  al.  V.  R,  II.  Floyd-Jones,  Receiver."  We  have  adopted  this 
latter  title,  for  the  reason  that  since  the  appeal  was  filed  in  this 
court,  R.  H.  Floyd-Jones  was  substituted,  on  suggestion  of 
counsel,  for  A.  J.  Steele  as  defendant  and  respondent.  Nothing 
appears  from  the  papers  filed  at  the  time  the  suggestion  was 
made,  however,  to  aid  us  in  any  way  to  understand  the  nature 
of  the  proceeding  in  the  district  court. 

As  we  gather  it  from  the  transcript,  it  seems  that  the  appel- 
lants made  an  application  to  the  district  court  by  petition  filed 
in  the  cause  above  mentioned  against  the  corporation  whose 
affairs  are  in  course  of  adjustment  by  Floyd-Jone*  as  receiver 
(who  has  been  substituted  in  place  of  A.  J.  Steele  since  this 
appeal  was  taken),  for  the  purpose  of  having  certain  alleged 
loans  made  by  the  petitioners  to  the  corporation  declared  pre- 
ferred claims,  and  for  an  order  directing  the  receiver  to  pay 
them  in  full  out  of  the  funds  first  coming  into  his  hands.  This 
appeal  is  from  an  order  denying  the  application. 

Without  stopping  to  consider  other  matters  of  practice  called 
to  our  attention  by  counsel  for  the  receiver  as  conclusive  of  the 
appeal,  we  must  affirm  the  order  on  the  ground  that  the  tran- 
script does  not  make  it  appear  that  the  district  court  committed 
error.  Section  1737  of  the  Code  of  Civil  Procedure  provides: 
*'0n  appeal  from  an  order,  except  an  order  granting  or  refus- 
ing a  new  trial,  the  appellant  must  furnish  the  court  with  a 
copy  of  the  notice  of  appeal,  of  the  judgment  or  order  appealed 
from,  and  of  papers  used  on  the  hearing  in  the  court  below. '^ 
The  only  papers  found  in  the  transcript,  besides  a  copy  of  the 
notice  of  appeal,  are  a  copy  of  the  petition  referred  to,  of  an 
affidavit  apparently  used  to  support  the  allegations  of  the  peti- 
tion, of  the  order  of  the  district  court,  denying  it,  and  of  the 
opinion  of  the  court  setting  forth  the  reasons  for  its  action. 
The  opinion  is  no  part  of  the  record  on  appeal,  and  cannot  be 
resorted  to  for  any  purpose.      {Menard  v.   Montana  Central 
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EaMway  Co.,  22  Mont.  340,  56  Pac.  592.)  The  affidavit  and 
petition  are  not  identified  by  bill  of  exceptions  embodying  them. 
as  the  papers  used  on  the  hearing.  We  therefore  have  no  means 
of  knowing  that  they  were  so  used,  either  alone  or  in  connec- 
tion with  others.  For  aught  that  appears,  the  allegations  of 
the  petition  may  have  been  controverted,  and  evidence  intro- 
duced by  the  parties  to  sustain  the  issues  thus  made.  It  was 
said  by  this  court  in  Rum/ney  Lcund  &  Cattle  Co.  v.  Detroit  & 
Montana  Cattle  Co.,  19  Mont.  557,  49  Pac.  395:  "On  appeal 
every  presumption  in  favor  of  its  correctness  attaches  to  a  de- 
cision or  order  of  the  district  court.  Hence  it  is  incumbent 
on  the  appellant  to  show  wherein  any  error  has  been  committed 
by  the  lower  court.  The  transcript  must  show  the  error  di- 
rectly, not  by  way  of  inference  or  presumption."  In  the  same 
case,  in  construing  Section  1737,  supra,  the  court  held  that  the 
only  mode  of  presenting  the  papers  used  upon  hearing  in  the 

district  court  is  by  fomlal  bill  of  exceptions. 

It  was  said  in  State  ex  rel.  Pierson  v.  MUlis,  19  Mont  444, 
48  Pac.  773,  that  on  appeal  from  an  order  the  papers  used  on 
the  hearing  might  also  be  identified  by  a  certificate  of  counsel, 
under  Section  1739.  This  view  seems  to  have  been  approved 
in  Rumncy  Land  &  Cattle  Co,  v.  Detroit  &  Montamn  Cattle  Co., 
supra,  and  also  in  the  later  case  of  Beach  v.  Spokane  Rwnch  & 
Waier  Co.,  25  Mont  367,  65  Pac.  106.  In  none  of  these  cases 
however,  was  the  extent  of  the  authority  of  attorneys  under 
Section  1739  before  the  court  for  consideration.  The  state- 
ments in  them  were  made  in  the  course  of  the  argument  by 
way  of  illustration.  We  take  occasion  now  to  say  that  we  doubt 
whether  that  section  is  susceptible  of  the  construction  assumed 
in  these  cases  to  be  proper.  We  think  the  authorily  given  by  it 
extends  no  further  than  to  permit  counsel  by  their  certificate 
to  obviate  the  necessity  of  a  certificate  by  the  clerk  as  to  the 
correctness  of  the  copies  contained  in  the  transcript  As  was 
held  in  the  first  two  cases  cited,  the  clerk  may  not  certify  the 
papers  as  those  used,  or  the  only  ones  used,  on  the  hearing. 
IKTeither,  in  our  opinion,  may  the  attorneys  do  so.     We  shall 
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therefore  not  feel  bound  by  these  cases  when  the  point  properly 
arises.  In  the  present  case  the.  papers  used  on  the  hearing  of 
the  motion  were  not  identified  in  any  way. 

The  only  papers  before  us,  therefore,  are  the  copy  of  the 
order  and  of  the  notice  of  appeal;  and,  it  not  being  made  to 
appear  that  any  error  was  committed  in  the  making  of  the 
order,  it  is  affirmed. 

Remittitur  forthwith. 

Affirmed, 
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Appeal — New  Trial — Statement — Insufficiency  of  Evidence  tj   ,«     496 
Justify  Verdict — Account  Stated — Jury — Bound  by  Charge. 

1.  Where  the  only  specification  in  the  statement  for  a  new  trial  is  that  the 
evidence  is  insufficient  to  support  the  verdict  "in  finding  for  the  plaintiff 
in  the  sum  of  $95.70,  with  interest,"  and  that  the  "verdict  is  contrary  to 
the  evidence,"  there  is  a  failure  to  comply  with  the  requirement  of  Code 
of  Civil  Procedure,  Sec  1173,  that  when  the  motion  is  for  insufficiency  of 
evidence  the  statement  shall  specify  the  particulars  in  which  such  evidence 
is  alleged  to  be  insufficient 

2.  An  appellant  cannot  complain  of  an  error,  in  an  instruction,  which  is  In 
his  favor. 

3.  A  Jury  is  bound  by  the  law  given  by  the  court,  whether  correct  or  not, — 
except,  possibly,  in  prosecutions  for  libel. 

4.  Evidence  reviewed,  and  held,  that  a  finding  by  the  Jury,  that  there  was  an 
account  stated,  was  contrary  to  the  law  as  given  by  the  court,  and  that 
the  court  should  therefore  have  granted  a  new  trial,  even  though  it  became 
satisfied  that  its  instruction  was  wrong. 

Appeal  from  District  Court,  Fergus  County;  Dudley  Du 
Bose,  Judge. 

Action  by  Joseph  King  against  Alvin  Lincoln.  From  a 
judgment  for  plaintiff,  and  from  an  order  dcmying  a  new  trial,, 
defendant  appeals.     Reversed. 


158  King  v.  Lincoln.  [Decs.  T/01 

Mr.  Wm,  iL  Blackford  and  Mr.  F.  E.  Stranahan,  for  Ap- 
pellant. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court 

Action  upon  an  account  stated.  The  complaint  alleges  that 
on  September  29,  1897,  at  the  city  of  Chicago,  111.,  an  account 
was  stated  between  the  plaintiff  and  the  defendant,  and  that 
there  was  found  due  from  defendant  to  plaintiff  a  balance  of 
$95.70,  no  part  of  which  has  been  paid.  Judgment  is  de- 
manded for  this  sum,  with  interest  from  the  date  of  settlement 

The  defendant  makes  specific  denial  of  all  these,  averments, 
except  his  failure  to  pay  the  alleged  balance,  and  then  avers 
affirmatively  that  in  August,  1897,  he  and  plaintiff  entered  into 
an  agreement  whereby  they  associated  themselves  tc^ther  for 
the  purpose  of  rounding  up  cattle  owned  by  them,  respectively, 
then  running  upon  the  Judith  range,  in  Fergus  county,  Mont., 
in  order  to  ship  them  to  market  at  Chicago,  111. ;  that  by  the 
terms  of  the  .agreement  they  were  to  charge  $2  per  head  for  all 
stray  cattle  collected  and  shipped ;  that  the  fund  thus  collected 
should  be  applied  to  the  payment  of  the  expenses  of  the  round- 
up, so  far  as  it  would  pay  them;  that  any  balance  left  over 
should  be  paid  by  the  plaintiff  and  defendants  in  amounts  pro- 
portioned to  the  number  of  cattle  shipped  by  each;  that  the 
round-up  and  shipment  were  completed,  and  the  cattle  sold  in 
Chicago  on  or  about  September  29,  1897 ;  and  that  on  or  about 
that  date  the  plaintiff  and  the  defendant  came  together  to  settle 
their  accounts,  but  that  no  agreement  was  reached  or  balance 
found,  for  the  reason  that  plaintiff  refused  to  give  defendanc 
credit  for  certain  receipts  for  strays  collected  and  for  calves 
branded  during  the  round-up.  Demand  is  then  made  for  an 
accounting  and  for  judgment  for  any  balance  found  due  the 
defendant. 

The  plaintiff  in  his  reply  admits  that  the  contract  was  made 
as  alleged  by  the  defendant,  except  that,  in  recognition  of  a  cus- 
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torn  prevailing  in  that  portion  of  the  country,  by  express  terms 
it  was  stipulated  tJiat  no  charge  should  be  made  for  strays  col- 
lected which  belonged  to  persons  engaged  in  neighboring  round- 
ups. He  then  alleges  that  the  settlement  was  made  and  the 
balance  found  in  accordance  with  the  agreement,  as  stated,  and 
that  the  defendant,  assenting  to  its  correctness,  promised  to 
pay  it.  Upon  a  trial  the  plaintiff  recovered  a  verdict  for  the 
amount  claimed,  with  interest,  and  judgment  was  entered  ac- 
cordingly. The  defendant  has  appealed  from  the  judgment 
and  an  order  denying  a  new  trial. 

1.  It  is  contended  that  the  evidence  is  insufficient  to  justify 
the  verdict.  We  cannot  examine  the  evidence  to  determine 
whether  this  contention  is  well  founded,  for  the  reason  that  the 
statement  used  in  support  of  the  motion  for  a  new  trial  fails 
to  specify  the  particulars  wherein  the  evidence  is  insufficient. 
The  only  specification  found  in  the  statement  is  the  following: 
"The  evidence  is  insufficient  to  support  the  verdict  of  the  jury 
in  finding  for  the  plaintiff  in  the  sum  of  ninety-five  and  70-100 
dollars,  with  interest.  Said  verdict  is  contrary  to  the  evidence." 
This  statement  is  pregnant  with  the  admission  that  a  verdict 
for  any  other  amount  less  than  that  actually  rendered  would 
have  been  proper,  and  that  it  is  contrary  to  the  evidence  be- 
cause it  was  not  for  a  less  amount.  As  an  attempt  to  point  out 
any  particular  in  which  the  evidence  failed,  or  the  absence  of 
any  material  fact,  to  warrant  the  jury  in  finding  as  they  did, 
as  is  contemplated  by  the  statute  (Code  of  Civil  Procedure, 
Sec.  1173),  it  is  inexcusably  insufficient  (Zickler  v.  Deegan, 
16  Mont.  198,  40  Pac.  410;'Hayne,  New  Trial  &  App.  Sec. 
150),  and  the  trial  court  was  justified  in  ignoring  it.  It 
amounts  to  no  more  than  a  repetition  of  the  ground  for  a  new 
trial  required  to  be  stated  in  the  notice  of  intention. 

2.  The  next  error  alleged  is  that  the  verdict  is  contrary  to 
law,  in  that^  under  the  definition  given  by  the  court  in  its  in- 
struetions  of  the  expression  "account  stated,"  the  jury  could 
not  from  the  evidence  have  found  for  the  plaintiff.  In  this 
connection  the  jury  were  instructed:     "An  account  stated  is 
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a  document  or  writing  which  exhibits  the  state  of  account  be- 
tween parties,  and  the  balance  owing  from  one  to  the  other, 
and  when  assented  to,  either  expressly  or  impliedly,  it  becomes 
a  new  contract.  An  action  upon  it  is  not  founded  upon  lie 
original  items,  but  upon  the  balance  agreed  to  by  the  parties. 
And  the  general  nile  is  that,  when  the  stated  account  is  ad- 
mitted, it  can  be  avoided  only  by  averment,  and  proof  of  fraud, 
mistake,  etc.  But  the  account^  in  order  to  constitute  a  con- 
tract, should  appear  to  be  something  more  than  a  mere  memo- 
randum. It  should  show  upon  its  face  that  it  w^a^  intended  to 
be  a  final  settlement  up  to  date;  and  this  should  be  expressed 
with  clearness  and  certainty."  This  paragraph  of  the  charge 
is  quoted  substantially  from  the  opinion  in  Coffee  v.  Williams, 
103  Cal.  550,  37  Pac.  504.  Whether  it  embodies  a  correct 
statement  of  the  law  we  may  not  upon  this  appeal  undertake 
to  determine,  for  the  reason  that  the  appellant  did  not  on  the 
motion  for  a  new  trial  in  the  court  below,  nor  does  he  now, 
question  its  correctness.  Furthermore,  even  if  it  be  conceded 
that  it  is  erroneous  in  requiring  in  proof  of  the  account  stated 
a  writing, — ^more  than  a  mere  memorandum, — showing  upon 
its  face  that  it  was  intended  to  be  a  final  settlement  up  to  date, 
this  would  be  an  error  in  appellant's  favor,  and  he  would  be 
in  no  position  to  complain ;  for  from  this  point  of  view  it  cast 
a  greater  burden  upon  the  plaintiff  than  he  should  have  been 
required  to  sustain.  For  the  determination  of  the  question 
presented  by  the  assignment^  however,  it  is  a  matter  of  no  mo- 
ment whether  it  is  a  correct  statement  of  law  or  not.  As  a 
declaration  by  the  court  of  the  law  in  this  case,  the  jury  were 
bound  to  accept  it  as  authoritative,  and  to  apply  it  to  the  facts 
submitted  in  evidence.  They  were  not  at  liberty  to  disregard 
it,  and  find  a  verdict  according  to  their  own  notiooos  of  what 
the  law  is.  Their  province  was  to  find  the  facts.  The  province 
of  the  court  was  to  declare  the  law.  A  verdict  found  in  dis- 
regard of  the  authoritative  declaration  of  the  court,  made  for 
their  guidance,  cannot  be  permitted  to  stand,  whether  the  law 
thus  declared  be  right  or  wrong.     These  appropriate  and  dis*- 
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tinct  functions  of  the  court  and  jury  were  discussed  and  defined 
by  this  court  in  Mvrray  v.  Heinze,  17  Mont  353,  42  Pac» 
1057,  43  Pajc.  714,  and,  after  an  examinatioDj  of  the  adjudged 
cases  upon  the  subject,  it  was  held  that>  where  it  is  apparent 
that  the  jury  have  disregarded  the  instructions  given,  a  new 
trial  should  be  granted  without  regard  to  whether  the  instruc- 
tions are  correct  in  point  of  law.  Though  there  is  a  conflict  of 
authority  upon  this  subject,  the  rule  as  stated  in  the  case  cited 
we  believe  to  be  based  upon  better  reason.  To  say  that  it  is 
not  error  for  the  jury  to  disregard  the  authority  of  the  court^ 
and  to  find  according  to  their  notions  of  the  law,  is  to  say  that 
they  are  the  judges  of  the  law  as  well  as  the  facte, — a  doctrine 
never  recognized  in  this  jurisdiction,  except^  possibly,  in  prose- 
cutions for  libel,  which  are  r^ulated  by  express  constitutional 
provision  (Constitution,  Art  III,  Sec  10). 

Upon  looking  into  the  evidence,  it  is  apparent  that  the  jury 
found  that  there  was  an  account  stated  between  the  parties  as 
claimed  by  the  plaintiff,  and  that  the  balance  ascertained  was 
the  amount  found  by  the  verdict  At  the  time  of  the  alleged 
settlement  there  were  present  the  plaintiff,  the  defendant,  and 
one  Shipman,  who  acted  as  clerk  for  them.  The  plaintiff  had 
paid  ahnost  all  the  expenses  of  the  round-up,  and  had  collected 
all  the  stray  fees.  The  three  sat  around  a  table.  The  plaintiff 
had  with  him  three  receipted  bills,  with  check  stubs  to  show 
the  amounts  paid  out  by  him.  He  called  off  these  items,  and  they 
were  simmied  up  by  Shipmain  on  a  piece  of  paper.  The  defend- 
ant called  off  some  items  of  expense  paid  by  him.  The  plaintiff 
then  stated  from  a  memorandimi  the  number  of  strays  collected 
and  shipped,  and  from  this  was  found  the  amount  realized  to- 
ward the  total  expenses.  Then  a  balance  was  struck,  and  it 
was  found  that  the  defendant  was  indebted  to  the  plaintiff  to 
the  amount  of  $95.70.  Neither  of  the  parties  had  any  books 
or  formal  accounts  kept  by  themselves,  nor  was  a  formal  ac- 
count made  out  by  Shipman.  The  amount  due,  as  he  says,  was 
what  they  were  after.  When  the  balance  was  announced  by 
Shipman,  the  plaintiff  pushed  all  the  papers  across  the  table 
Vol.  xxvi-11 
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toward  the  defendant,  who  did  not  examine  them,  but  pushed 
them  aside,  expressing  himself  as  satisfied.  He  thereupon 
called  for  a  blank  check,  but  before  filling  it  out  he  and  plain- 
tiff began  to  discuss  the  disposition  by  plaintiff  of  money  col* 
iected  by  him  for  branding  calves  during  the  round-up.  The 
defendant  claimed  that  he  was  entitled  to  half  of  this,  which 
the  plaintiff  disputed.  Thereupon  they  began  to  quarrel  Fi- 
nally the  defendant  left,  followed  soon  after  by  Shipman  and 
plaintiff.  All  the  papers  and  memoranda  were  left  lying  upon 
the  table.  This  is  the  substance  of  the  proof  offered  by  the 
plaintiff.  The  defendant's  evidence  tended  to  show  an  attempt 
to  reach  a  settlement  as  he  alleges,  but  that  no  result  was 
reached  It  is  manifest  from  this  resume  that  the  result  reached 
by  the  jury  was  imposedble,  under  the  instruction  quoted ;  for 
there  is  nothing  to  show  that  the  conference  between  the  par- 
ties terminated  in  a  formal  written  statement — something  more 
that  a  mere  memorandum — of  the  mutual  accounts,  showing 
upon  its  face  that  it  was  intended  to  be  a  final  statement  up  to 
date,  and  expressed  with  clearness  and  certainty.  Clearly,  the 
jury  disregarded  the  explicit  direction,  and  concluded  tiiat  the 
memorandum  made  by  Shipman,  the  form  and  contents  of 
which  are  not  shown,  was  sufficient  under  their  own  conception 
of  what  was  required,  proceeding  upon  the  theory  that,  inas- 
much as  the  defendant  had  assented  to  the  balance  found,  he 
should  be  held  to  abide  his  agreement  The  district  court 
should  theref9re  have  granted  a  new  trial,  even  though,  upon 
consideration,  it  became  satisfied  that  the  instruction  was 
wrong. 

As  stated  above,  the  condition  of  the  record  precludes  an  ex- 
pression of  opinion  at  this  time,  either  as  to  the  sufficiency  of 
the  evidence  to  support  a  verdict  for  the  plaintiff  or  as  to  the 
correctnees  o£  the  instruction  in  point  of  law.  We  may  go  no 
further  than  to  require  the  cause  to  be  tried  under  the  law  as 
it  shall  be  expounded  by  the  court. 

The  judgment  and  order  are  reversed,  and  the  cause  is  re- 
manded, with  direction  to  grant  a  new  trial. 

Reversed  and  remanded. 
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COWELL,  Bespondent^  v.  MAY  bt  al..  Appellants.  |,JJ    }^ 

(No.  1,879.) 
(Bnbmlttad  Nor«mlMr  19,  1901.    DeelAad  DMember  9,  1901.) 

Gamishmeni-^Contingent  Liabiliiy — lAahHUy  of  Garnishee"^ 
Evidence — Findings — Supplemental  Findings. 

1.  In  order  to  cliargo  a  famlshee,  tbere  miut  be  at  the  time  af  the  eerrlee  a 
debt  dne  or  to  become  doe,  and  not  a  contingent  llabiUtj  or  a  conditional 
contract  merely. 

1  One  whoae  land  had  been  sold  under  foreclosure,  and  agalnat  whom  a.  de* 
flciency  Judgment  had  been  entered,  contracted  to  sell  his  eQulty  to  the 
purchaser  on  the  foreclosure  for  a  certain  sum,  if  the  purchaser  would  se- 
cure and  deilTer  to  the  debtor  a  receipt  from  the  judgment  creditor  for  all 
sums  due  him  from  the  debtor.  The  debtor  executed  a  deed,  and  deposited 
It  in  escrow,  to  be  dellTered  to  the  purchaser  on  tlie  deliTery  of  the  receipt, 
and  the  payment  of  the  balance  of  the  purchase  price,  $10  being  paid  at 
the  time.  Prior  to  any  deliyery  of  the  receipt  or  any  waiver  of  the  same 
on  the  part  of  the  debtor,  the  execution  purchaser  waa  serred  with  gar* 
nishment  process  at  the  suit  of  the  Judgment  creditor.  Held,  that  the  pur. 
chaser  was  not  liable,  his  liability  to  the  debtor  kiaTing  been  merely  contin- 
gent. 

8.  Implied  flndinga  may  sppplement,  but  they  cannot  be  allowed  to  contradict, 
express  findings. 

4.  It  was  proper  to  admit  evidence  showing  that  after  service  of  the  garnish* 
ment  process,  the  deed  in  escrow  was  destroyed,  and  another  one  made, 
and  the  entire  consideration  paid,  for  the  purpose  of  showing  what  the 
original  terms  of  the  contract  were  at  the  time  the  process  was  served. 

5.  The  trial  court  having  found  the  facts  as  to  the  contract  as  originally 
made,  and  that  there  had  been  no  delivery  of  the  receipt,  or  waiver  thereof, 
findings  to  the  effect  that  the  destruction  of  the  deed  in  escrow  after  ser- 
vice, and  the  giving  of  another  deed,  and  the  payment  of  the  consideration, 
were  for  the  purpose  of  evading  the  garnishment  process,  could  not  aid  the 
plaintiff. 

Appeal  from  District  Court,  Bavalli  County;  F.  H.  Woody, 
Judge. 

Action  by  Charles  L.  Cowell  against  Albert  May  and  George 
May^  co-partnere  under  the  firm  name  and  atyle  of  May  Broth- 
ers. From  a  judgment  in  favor  of  plaintiff,  defendants  appeal. 
Reversed. 

Mr.  C,  B.  Calkins,  for  Appellants. 

Mr.  Frank  Woody,  for  Respondent. 
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MR  JUSTICE  PIGOTT  delivered  the  opinion  of  the  court. 

The  defendants  puchased  at  sheriff's  sale  under  a  decree  of 
foreclosure,  the  land  of  one  Harris.  Upon  the  coming  in  of 
the  sheriff's  return,  on  the  8th  day  of  July,  1897,  a  deficiency 
judgment  for  $290  was  docketed  in  favor  of  Cowell,  the  plain- 
tiff in  that  action  and  also  the  plaintiff  in  this,  and  against 
Harris,  the  defendant  therein.  On  the  10th  day  of  July,  1897, 
the  defendants,  being  desirous  of  obtaining  immediate  pos- 
session of  the  land  so  purchased  by  them,  entered  into  nego- 
tiations with  Harris^  they  offering  to  pay  him  for  his  equity  of 
redemption  the  sum  of  $350,  and  Harris  promising  to  convey 
for  that  price  if  he  could  get  a  receipt  from  the  plaintiff  in  full 
of  all  demands.  On  the  next  day  Harris  signed  and  acknowl- 
edged a  deed  therefor  and  left  it  in  the  possession  of  one  Cal- 
kins upon  the  express  condition,  agreed  to  by  the  defendants, 
that  he  should  not  deliver  it  until  the  defendant  Albert  May 
delivered  to  Calkins  a  receipt  in  full  of  all  claims  and  demands 
which. the  plaintiff  held  against  Harris.  The  condition  in  re- 
spect of  the  receipt  was  shown  to  have  been  for  the  benefit  of 
Harris  only,  the  performance  of  which  he  might  waive.  There 
was  no  evidence  tending  to  prove  that  the  defendants,  or  either 
of  them,  promised ,  to  procure  or  deliver  the  receipt  The  re- 
ceipt was  never  obtained.  At  the  time  the  deed  was  signed 
the  defendants  paid  $10  to  Harris  on  the  purchase^ price.  There- 
after, but  on  the  same  day,  the  plaintiff  caused  the  sheriff  to 
serve  upon  the  defendants  a  copy  of  the  writ  of  execution  is- 
sued upon  the  deficiency  judgment^  together  with  a  notice  that 
any  debts  owing  by  them  to  Harris  were  attached.  The  defend- 
ants made  answer  to  the  garnishment  by  denying  that  they 
were,  or  that  either  of  them  was,  indebted  to  Harris.  On  the 
13th  day  of  July,  1897,  Calkins,  with  whom  the  deed. had  been 
left  in  escrow,  prepared  another  deed  in  which  Harris  was 
named  as  the  ;grantor  and  the  defendants  as  the  grantees,  con- 
veying the  same  property  described  in  the  first  deed.  In  com- 
pany with  one  of  the  defendants.  Calkins  went  to^the  ranch  of 
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Harris,  returned  to  him  the  first  deed,  and  requested  him  to 
sign,  acknowledge  and ,  deliver  the  second  one.  This  he  did, 
and  the  defendant  who  was  then  present  paid  to  Harris  $340, 
the  remainder  of  the  purchase  price;  Thereafter  the  court,. by 
an  order  to  that  effect^  authorized  the  plaintiff,  who,  as  we  have 
said,  was ,  the  judgment  creditor  of  Harris,  to  institute  an  ac- 
tion against  the  defendants  for  the  recovery  of  the  alleged  debt 
owing  by  them  to  Harris;  whereupon  this  action  was  com- 
menced ^  under  the  provisions  of  Section  1266  of  the  Code  of 
Civil  Procedure.  The  complaint  states  the  formal  matters  re- 
quired in  an  action  of  this  character,  and  alleges  that  at  the 
time  of,  the  service  of  the  copy  of  the  execution  and  of  the  notice 
on  the  defendants,  they  were  indebted  to  Harris  in  the  sum  of 
$340,  and  prays  for  judgment  that  the  defendants  be.  compelled 
to  pay  to  the  plaintiff  a  sufficient  amount  therefrom  to  satisfy 
his  judgment  against, Harris.  The  defendants  by  answer  de- 
nied that  at  the  time  of  the  garnishment  they,  or  either  of  them, 
were,  or  was,  indebted  to  Harris  in.,  any  sum  whatever.  In  this 
statement  are  set  out  such  facts  as  we  deem  relevant  to  the  only 
question  necessarily  presented, on  the  appeals;  what  other  mat- 
ters the  evidence  may  have  tended  to  prove  need  not  be  recited. 
The  court  found  for  the  plaintiff  and  rendered  judgment  in  his 
favor.  From  the  judgment  and  order  refusing  a  new  trial  the 
defendants  prosecute  these  appeals. 

The  single  question  upon  which  the  case  as  presented  to  this 
court  must  be  decided,  is  whether  or  not  the  defendants  were 
indebted  to  Harris  at  thej  time  the  garnishment  was  served  upon, 
them.  The  court  made  special  findings  of  fact,  the  fourth  and 
fifth  of  which  are  as  follows :  "Fourth.  That  on  the  10th  day 
of  July,  1897,  when  the  notice  of  garnishment  was  served  on 
the  defendants,  the  said  Benjamin  N.  Harris  had  executed  a 
quitclaim  deed  of  his  equity  of  redemption  to  a  tract  of  land 
to  said  May  Brothers,  for  a  valuable  consideration  upon  the  fol- 
lowing conditions,  to-wit :  Said  Harris  placed  said  deed  in  the 
hands  of  C.  B.  Calkins,  and  at  the  same  time  instructing  said 
Calkins  not  to  deliver  said  deed  to  said  May  Brothers,  until 
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Albert  Maj;  one  of  the  firm  of  said  May  BrotiierSy  should  de- 
liver to  said  Calkins  a  receipt  in  full  of  all  claims  and  demands 
which  one  Charles  L.  Cowell  had  and  held  against  said  Harris^ 
and  that  upon  the  delivery  of  said  receipt^  the  said  Calkins  was 
to  deliver  said  deed  to  May  Brothers,  they  paying  to  said  Har- 
ris a  balance  of  $340,  they,  May  Brothers,  having  already  paid 
to  said  Harris  $10  at  the  time  of  the  execution  of  said  deed. 
Fifth.  That  said  Albert  May  did  not  procure  said  receipt  from 
said  Cowell,  or  attempt  so  to  do."  Both  parties  agree  that 
these  findings  are  correct,  and  although  implied  findings  may 
supplement  they  cannot  be  allowed  to  contradict  express  find- 
ings. Under  the  evidence  it  is  unquestionable  that  there  was 
a  contract  entered  into  between  May  Brothers  and  Harris  for 
the  purchase  and  sale  of  the  equity  of  redemption.  It  Is 
equally  true  that,  under  the  fourth  finding,  the  stipulations  in 
the  contract  were  mutual  and  dependent,  and  the  liability  of 
the  defendants  conditional, — ^in  other  words,  they  would  not 
become  indebted  to  Harris  unless  and  until  Albert  May  deliv- 
ered to  Calkins  a  receipt  in  full  running  from;  CoweU.  to  Har- 
ris, or  Harris  waived  such  delivery.  The  defendants  did  not 
expressly  promise  to  obtain  or  deliver  the  receipt,  nor  did  any 
legal  duty  or  obligation  so  to  do  rest  upon  them,  or  either  of 
them.  To  get  it  might  have  been  impossible.  If  they  did  not 
get  it  and  Harris  did  not  waive  the  fulfillment  of  this  condi- 
tion, the  executory  contract  of  sale  would  fall  and  there  could 
be  no  cause  of  action  in  favor  of  Harris  against  the  defendants 
arising  out  of  the  nonpayment  of  the  purchase  price.  They 
had,  it  is  true,  agreed  with  Harris  to  make  the  purchase  and 
to  pay  him  $350,  and  they  had  paid  him  $10  of  the  price,  but 
that  agreement  was  subject  to  the  condition  just  mentioned. 
Unless  the  fulfillment  of  the  condition  was  waived  by  Harris, 
the  delivery  of  the  receipt  was  a  condition  precedent  to  the  ex- 
istence of  a  debt  The  procurement  and  delivery  of  the  re- 
ceipt was  an  act  which  Harris  required  to  be  done  for  his  bene- 
fit, and  for  his  benefit  only ;  and  if  Albert  May  had  delivered 
the  receipt  to  Calkins,  then  Harris  would  have  possessed  the 
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right  (perhaps  without  a  formal  demand  of  payment,  but  in 
any  event  after  such  demand)  to  maintain  an  action  against 
the  defendants  for  the  unpaid  purchase  price;  but  until  the 
receipt  was  delivered,  or  until  Harris  waived  its  delivery,  there 
was  no  indebtedness  owing  by  the  defendants  to  Harris  Such 
was  the  condition  at  the  time  the  garnishment  was  served.  Har- 
ris might  have  waived  the  performance  of  the  the  condition 
precedent  to  the  defendants'  liability,  and  this  waiver  wouH 
have  created  a  liability  certain,  the  right  to  enforce  which 
would  have  inured  by  subrogation  to  the  plaintiff;  but  Harris 
did  not  do  so  until  after  the  defendants  were  served.  Although 
the  immaturity  of  a  debt  at  the  time  of  garnishment  is,  of  it- 
self, unimportant  in  so  far  as  the  ultimate  liability  of  the  gar- 
nishee is  concerned,  yet,  in  order  to  charge  him,  there  must  be 
an  existing  debt  at  the  time  of  the  service, — ^a  contract  under 
which  a  debt  may  or  may  not  arise  is  not  sufficient.  There  must 
be  at  the  time  of  the  service  a  debt  due  or  to  become  due,  and 
not  a  contingent  liability  or  a  conditional  contract  merely.  "The 
debt  from  the  garnishee  to  the  defendant,  in  respect  of  which 
it  is  'sought  to  charge  the  former,  must  moreover  be  absolutely 
payable,  at  present  or  in  future,  and  not  dependent  on  any  con- 
tingency. If  the  contract  between  the  parties  be  of  such  a 
nature  that  it  is  uncertain  and  contingent  whether  anything 
will  ever  be  due  in  virtue  of  it,  it  will  not  give  rise  to  such  a 
credit  as  may  be  attached ;  for  that  cannot  properly  be  called  a 
debt  which  is  not  certainly  and  at  all  events  payable,  either  at 
the  present  or  some  future  period,"  (Drake  on  Attachment, 
7th  Ed.  Sec.  651.)  Except  in  so  far  as  the  necessity  of  mak- 
ing a  demand  for  payment  (if  such  necessity  would  have  ex- 
isted) is  concerned,  the  plaintiff  stands  in  no  better  position 
than  Harris;  the  former  was  subrogated  to  the  rights  of  the 
latter.  The  question  whether  the  defendants  are  liable  to  the 
plaintiff  may  be  tested  by  inquiring  whether  Harris,  without 
waiving  his  right  to  the  receipt  from  Cowell,  could  have  main- 
tained an  action  against  May  Brothers  at  the  time  of  the  gar- 
nishment.   Let  it  be  supjwsed  that  Harris  had  sued  the  defend- 
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ants  on  July  10,  1897,  to  recover  judgment  for  $340,  alleging 
the  matters  stated  in  findings  four  and  five,  a  demand  and  a 
refusal  on  the  part  of  the  defendants  to  pay  the  money  or  de- 
liver the  receipt,  and  that  he  did  not  waive  the  performance  of 
the  condition  touching  the  receipt,  but  would  insist  upon  the 
performance  of  that  condition  as  prerequisite  to  the  delivery 
of  the  deed ;  is  it  not  apparent  that  the  complaint  would  be  de- 
murrable for  want  of  substance?  Or  if  the  plaintiff  had 
brought  the  present  action  while  the  original  contract  was  in 
force  and  before  the  transaction  of  July  13,  is  it  not  perfectly 
clear  that  the  defendants  would  prevail  because  at  the  time  of 
the  garnishment  they  did  not  owe  a  debt  to  Harris?  Again, 
let  it  be  supposed  that  the  defendants,  upon  being  garnished, 
paid  to  the  sheriff  the  remainder  of  the  purchase  price,  as  they 
may  do  under  Sections  900,  903,  1218,  and  1262  of  the  Code 
of  Civil  Procedure  (if  they  are  indebted  to  the  principal  de- 
fendant), and  thereupon  had  demanded  of  Harrii*  the  delivery 
of  the  deed,  asserting  that  they  had  fully  performed  the  con- 
ditions on  their  part;  could  the  defendants  compel  Harris  spe- 
cifically to  perform  the  contract  by  delivering  the  deed  of  con- 
veyance? Would  not  the  court  declare  that  the  payment  tx> 
the  sheriff  was  not  the  liquidation  of  any  debt  owing  by  the 
defendants  to  Harris,  but  was  merely  voluntary?  We  think 
such  would  be  the  case.  The  plaintiff  is  in  no  better  situation 
than  Harris  would  have  been  under  the  circumstances  suggestel 
in  the  first  example.  For  aught  that  appears,  the  receipt  re- 
quired by  Harris  might  never  be  obtained ;  if  not  obtained  by 
the  defendants  or  waived  by  Harris,  there  could  be  no  liability 
of  the  defendants  to  him  under  the  terms  of  the  original  con- 
tract The  case  of  Baltimore  &  Ohio  Railroad  Company  v. 
McCullongh  &  Company,  12  Grattan,  595,  wherein  the  court 
held  the  garnishee  not  liable,  involves  the  consideration  of  a 
question  identical  in  principle  with  the  case  at  bar. 

Other  special  findings  have  to  do  with  the  conduct  of  the 
defendants  and  Harris  after  the  service  of  garnishment.  Among 
them  is  one  that  there  was  no  new  bargain  on  July  13  when  the 
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old  deed  was  surrendered,  the  new  deed  delivered  and  the  pay- 
ment made,  and  that  the  transaction  of  that  date  was  for  the 
purpose  of  avoiding  the  effect  of  the  garnishment  of  July  10. 
In  passing  we  remark  that  the  first  part  of  this  finding  con- 
flicts with  the  fourth  finding,  for  Harris  delivered  the  new  deed 
and  accepted  payment  without  requiring  the  defendants  to  com- 
ply with  the  condition  of  the  first  contract  touching  the  receipt 
from  Cowell ;  and  as  to  the  ,latter  part  of  the  finding,  we  ob- 
serve that  the  ^motive  imputed  may  have  existed,  but  if  the 
fourth  and  fifth  findings  be  correct  there  was  no  debt  attached 
by  the  process  of  garnishment  With  respect  to  this  finding  and 
all  other  findings  subsequent  to  the  fifth,  it  is  sufficient  to  say 
that,  while  evidence  of  the  facts  to  which  they  relate  was  ad- 
missible because  of  its  tendency  to  prove  what  the  terms  of  the 
contract  of  July  10  were  and  whether  there  was  an  indebted- 
ness owing  by  the  defendants  to  Harris  at  the  moment  of  ser- 
vice, they  cannot,  in  view  of  the  fourth  and  fifth  findings,  sub- 
serve any  purpose.  It  was  for  the  court  below  to  draw  from 
all  the  evidence  the  inferences  of  fact  and  declare  what  the  con- 
tract was  and  whether  a  debt  existed.  The  only  legitimate  con- 
clusion ultimately  deducible  from  findings  four  and  five  is 
that  the  contract  to  purchase  was  conditional  and  the  liability 
of  the  defendants  contingent;  that  at  the  time  of  the  garnish- 
ment the  condition  upon  which  depended  the  liability  of  the 
defendants  for  the  remainder  of  the  purchase  price  had  not 
been  performed  by  them  or  waived  by  Harris,  and  hence  that 
there  was  no  debt 

Under  the  findings,  we  must  therefore  hold  that  at  the  time 
of  the  garnishment  the  defendants  were  hot  indebted  to  Harris, 
and  hence  that  there  was  no  debt  attached  by  the  process  of 
garnishment 

For  these  reasons  the  judgment  and  the  order  appealed  from 
are  reversed  and  the  cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded. 
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PORTER  ET  AL.,  Appellants,  v.  INDUSTRIAL  PRINT- 
ING COMPANY,  Respondent. 

tNo.  1,846.) 
(Submitted  October  9,  1901.     Decided  December  0,  1901.) 

Appeal — Opinion  of  Trial  Court — Consider aiiorv — New  Trial 
— Statutory  Grounds — Ruling  Preventing  Fair  Trial — Ac- 
cident— Surprise. 

1.  New  trials  are  statutory ;  If  granted,  they  must  be  granted  upon  statutory 
grounds,  and  none  other. 

2.  Though  the  opinion  of  the  trial  court  cannot  be  considered  as  any  part  of 
the  case,  where  It  is  submitted  by  all  the  parties  in  their  briefs,  without 
objection,  it  may  be  read  as  BUggestive  of  what  may  be  the  Just  determina- 
tion of  the  case. 

3.  A  trial  court  found  certain  counterclaims  to  have  been  sufBciently  pleaded, 
and  defaulted  the  plaintiff  as  to  the  same,  on  failure  to  reply ;  relying  on 
which  default  defendant  Introduced  no  evidence,  on  reference  of  the  case, 
to  prove  the  counterclaims.  The  court  adopted  the  findings  of  the  referee, 
but  declared  that  part  of  the  counterclaims  only  were  sufttclently  pleaded. 
Held  a  new  trial  would  be.  allowed  defendant,  as  such  action  of  the  court 
was  surprise  and  accident  which  ordinary  prudence  could  not  have  guarded 
against. 

Mr.  Chief  Justice  Bbantly  dissenting. 

Appeal  from  District  Court,  Cascade  County;  J.  B,  Leslie, 
Judge. 

• 

Action  by  W.  N.  Porter  and  B.  W.  Porter,  partners  doing 
business  under  the  firm  name  of  Porter  Brothers,  against  the 
Industrial  Printing  Company,  a  corporation.  Judgment  for 
plaintiffs.  From  an  order  granting  defendant's  motion  for  a 
new  trial,  plaintiffs  appeal.    Affirmed. 

Mr.  John  W.  Stanton  and  Mr.  Oeo.  H.  Stwnion,  for  Appel- 
lants. 

1.  There  were  issues  of  fact  arising  upon  the  allegations  of 
the  complaint  controverted  by  the  answer,  but  as  to  such  issues 
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the  same  were  disposed  of  by  consent  of  the  parties  in  their 
agreement  to  adopt  the  findings  of  fact  of  the  referee;  as  to 
this  feature  of  the  case  it  was  error  for  the  court  to  grant  a 
new  trial. 

2.  There  was  no  issue  of  fact  arising  upon  the  allegations 
of  the  counterclaims  set  up  in  the  answer  because  there  was  no 
reply  controverting  such  allegations;  therefore  there  was  only 
an  issue  of  law  arising  upon  the  allegations  of  the  counter- 
claims. The  Code  does  not  provide  for  a  new  trial  of  issues  of 
law.  A  new  trial  is  a  creature  of  the  statute  and  there  is  no 
authority  for  it  on  an  issue  of  law ;  therefore  the  court  had  no 
authority  and  it  was  error  to  grant  a  new  trial  as  to  the  issuea 
of  law  arising  upon  the  allegations  of  the  counterclaims.  The 
right  of  new  trial  is  founded  upon  Section  1171,  Code  of  Civil 
Procedure.  The  same  Code  defines  issues  of  fact  and  issues 
of  law. 

Code  of  Civil  Procedure,  Sec.  1170 :  A  new  trial  is  a  re- 
examination of  an  issue  of  fact  in  the  same  court  after  a  trial 
and  decision  by  a  jury  or  court  or  by  referees.  (Raansdell  v. 
Clark,  20  Mont  106 ;  Beach  v.  Spokane  B.  &  W.  Go,,  21  Momt 
9;  Code  of  Civil  Procedure,  Sees.  1030,  1031,  1032,  1033.) 
In  Beach  v.  Spokane,  supra,  it  is  held  that  an  issue 
of  fact  upon  which  a  new  trial  can  be  granted  is 
such  an  issue  only  as  is  raised  by  the  pleadings  and 
that  a  new  trial  of  a  motion  is  not  authorized  by  the  Code.  It 
was  error  for  the  court  to  grant  a  new  trial  as  to  any  issues  risr 
ing  out  of  the  complaint  and  answer  for  the  reason  that  the 
findings  of  the  referee  in  favor  of  plaintiffs  for  $1,308.83  were 
adopted  by  the  court  on  the  motion  of  the  defendant  and  of  the 
plaintiffs.  Both  parties  were  satisfied  and  agreed  upon  these 
findings  and  agreed  and  consented  that  the  plaintiffs  should 
have  credit  for  $1,308.  83.  If  there  had  been  any  error  respect- 
ing any  ruling  of  the  court  upon  the  alleged  counterclaims  for 
which  a  new  trial  oould  be  granted,  the  court  should  have 
granted  a  new  trial  only  to  the  extent  of  trying  such  issues,  and 
should  expressly  declare  in  the  order  granting  a  new  trial  that 
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the  findings  of  the  referee  should  stand  in  favor  of  plaintiffs 
to  the  full  extomt  of  $1,308.83.  (Rader  v.  Barr  (Oregon, 
1892),  29  Pac  889;  Port  v.  Parfit  (Washington, 
1892),  30  Pac,  328;  Scatena  v.  Calif omia  Camveries  Co.,  115 
Cal.  14,  46  Pac.  737 ;  Schmidt  v.  Oregon  G.  M.  Co.,  40  Pac 
406;  Beach,  Mod.  Eq.  Prac.  Sec.  795;  Armstrong  v.  Cooper, 
11  111.  540 ;  Erlanger  v.  S.  P.  R.  Co.,  109  Cal.  395,  42  Pac. 
31;  Francaise  D'Epargner  v.  Beardslee,  63  Cal.  160;  Thomp- 
son V.  Connolly,  43  Cal.  636 ;  Mecham  v.  McKay,  37  Cal.  158, 
and  the  case  there  cited;  Meerholz  v.  Sessions,  9  Cal.  278; 
Bretherton  v.  Hart,  11  Cal.  406.)  In  the  cases  above  cited 
there  was  no  motion  to  dismiss  and  the  judgments  were  affirmed 
because  the  court  would  not  review  a  judgment  or  order  made 
by  consent  of  the  appellant,  but  in.  Ovllahan  v.  Morrissey,  73 
Cal.  297,  14  Pac.  864,  the  appeal  was  dismissed  because  the 
judgment  was  entered  with  the  consent  of  the  appellant ;  and  in 
San  Francisco  v.  Certain  Real  Estate,  42  Cal.  513,  the  court 
said:  "It  is  objected  in  limine  that  we  ought  not  to  entertain 
this  appeal  for  the  reason  that  the  judgment  from  which  it  was 
tal^en  was  entered  pro  forma,  and  by  consent  If  the  reeord 
discloses  this  fact,  it  would  be  our  duty  to  dismiss  the  appeal 
as  we  have  repeatedly  decided  that  we  will  not  review  judg- 
ments or  orders  entered  by  consent'* 

In  the  case  at  bar  if  defendant  had  taken  an  appeal,  this 
court  would  not  review  the  order  of  the  lower  court 
adopting  the  findings  of  the  referee,  because  such  order 
was  by  consent  of  all  parties,  and  for  the  same  reason  the  lower 
court  should  have  refused  to  review  such  order  on  the  motion 
for  a  new  trial.  In  re  Lorenz^s  Estate,  57  Pac.  381 ;  Coryell  v. 
Cain,  16  Cal.  572 ;  Spimtti  v.  Brignardella,  53  Cal.  281 ;  Er- 
langer V.  Railroad  Co.,  supra.) 

If  there  had  been  a  reply,  the  court  might  grant  a  new  trial  as 
to  issues  arising  upon  the  counterclaims  and  the  reply  and  re- 
fuse a  new  trial  as  to  the  issues  of  the  oomplaint  and  answer,  be- 
cause the  court  may  grant  a  new  trial  as  to  part  of  the  issues 
and  deny  it  as  to  other  issues.    A  new  trial  may  be  granted  as 
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to  one  or  more  causes  of  action  set  up  in  a  petition,  and  refused 
as  to  others.  {Woodwao'd  v.  Horsi,  10  Iowa,  120;  Bond  v* 
Wabash,  etc.,  67  Iowa,  713 ;  San  Diego  Land  &  Town  Co.  v» 
Neale,  78  Cal.  63,  20  Pac.  372 ;  Duff  v.  Duff,  35  Pac.  437 ; 
Jacob  V.  Carter,  36  Pac.  381 ;  Hamilton  v.  Nelson,  22  MonU 
539,  57  Pac.  146.) 

Section  1030,  Code  of  Civil  Procedure,  provides  that  there 
aie  two  kinds  of  issues,  to-wit,  one  of  law,  and 
one  of  fact  There  were  issues  of  fact  in  the  case 
at  bar  arising  upon  the  complaint  and  answer,  which 
issues  of  fact  became  conclusive  by  reason  of  de- 
fendant's consent  in  adopting  the  report  of  the  referee.  There 
was  no  issue  of  fact  as  to  any  counterclaim  whatever  because 
of  the  simple  reason  that  there  was  no  reply.  The  district  court 
has  no  jurisdiction  to  grant  a  new  trial  except  as  to  an  issue  of 
fact.  That  court  should  never  grant  a  new  trial  as  to  an  issue 
of  law,  but  that  is  exactly  what  the  court  did  in  the  case  at  bar* 
If  defendant  had  any  grievance  because  of  the  judgment  the 
court  had  rendered,  the  only  remedy  of  defendant  was  to  pre- 
serve  its  bill  of  exceptions  and  take  its  appeal  to  the  supreme 
court,  where  the  error  of  law,  if  any,  might  be  reviewed.  If 
the  Code  provided  that  the  district  court  could  grant  a  new 
trial  on  an  issue  of  law,  the  case  would  be  quite  different,  but 
there  is  no  such  provision.  (Perkins  v.  McDowell,  23  Pac.  71 ; 
Powder  River  Cattle  Co.  v.  Custer  County,  9  Mont  145 ;  Har- 
per V.  HUdreth  (Cal.),  33  Pac  1103;  Emerson  v.  Eldorado 
Ditch  Co.,  18  Mont  252.) 

We  have  shown  that  an  issue  of  fact  did  not  arise  as  to  the 
counterclaims  because  there  was  no  reply;  therefore  as  to  the 
counterclaims  there  was  only  an  issue  of  law  because  the  ques- 
tion as  to  whether  such  counterclaims  stated  facts  sufficient  to 
constitute  a  cause  of  action  or  counterclaim  is  a  question  that 
plaintiff  did  not  waive  by  failure  to  reply.  That  question  is 
jurisdictional  and  may  be  raised  for  the  first  time  in  the  su- 
preme court  The  question  really  was  raised  for  the  first  time 
when  defendant  moved  to  adopt  the  findings  of  the  referee  and 
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for  judgmeait  in  it»  favor.  The  caae  of  Foley  v.  Foley  (CaL),  52 
Pac.  122,  cLacided  February  4,  1898,  is  dedaive  of  the  queation 
as  to  whether  the  a>urt  ooiild  grant  a  new  trial  as  to  the  counter- 
claims, because  the  court  holds  that  since  a  new  trial  is  a  re- 
examination of  an  issue  of  fact,  where  no  answer  is  filed  con- 
troverting any  fact,  and  judgment  goes  against  defendant  with- 
out a  trial  on  issues  of  fact^  a  motion  for  a  new  trial  is  nuga- 
tory and  cannot  be  reviewed.  It  necessarily  follows  that  if  the 
court  had  denied  defendant's  motion  for  a  new  trial  and  the 
defendant  had  appealed  from  such  order,  such  appeal  could  nos 
be  entertained.  The  proceedings  by  which  the  court  attempted 
to  grant  defendant  a  new  trial  as  to  the  issues  of  law  upon  the 
counterclaims  were  wholly  nugatory  and  therefore  the  order 
granting  new  trial  should  be  reversed.  Proceedings  for  new 
trial  are  statutory  and  the  statute  should  be  followed. 

We  maintain  that  a  default  by  a  defendant  to  a  complaint 
and  a  default  by  a  plaintiff  to  a  counterclaim  are  upon  the  seme 
footing.  The  plaintiff  in  case  of  default  of  defendant  is  enti- 
tled to  judgment  on  a  good  complaint.  The  defendant  hi  case 
of  default  to  a  good  counterclaim  is  entitled  to  judgm^it  against 
the  plaintiff.  Neither  a  complaint  failing  to  state  a  cause  of 
action  nor  a  counterclaim  faulty  in  the  same  respect  will  sup- 
port a  judgment.  (Quimai  v.  Smith,  49  CaL  163;  67  Cal.  21; 
Ohm  V.  San  Francisco,  92  Cal.  437.) 

The  effect  of  plaintiff's  motion  and  objection  to  the  counter- 
claim is  that  of  a  general  demurrer.  In  Herschfield  &  Bro.  v. 
Aiken  et  aJ.,  3  Mont  442,  it  was  held  that  an  averment  in  the 
complaint  in  an  action  on  a  promissory  note  that  the  amount 
thereof  is  "due  and  payable"  states  only  a  conclusion  of  law, 
does  not  as  a  fact  allege  a  breach  of  contract,  and  is  bad  on 
demurrer,  citing  Frisch  v.  Caler,  21  Cal.  75 ;  Davaney  v.  Eg- 
genhoff,  43  Cal  395;  Doyle  v.  Phoenix  Ins.  Co.,  44  Cal.  264; 
Roberts  v.  Treadwell,  50  Cal.  520.  See  also  Richards  v.  Lake 
View  Land  Company  (California),  47  Pac.  683.  In  Madison 
County  V.  Smith,  95  111.  328,  it  was  held:  "A  default  admits 
the  facts  alleged  against  the  defendant  to  be  true  but  does  not 
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admit  that  tiioee  facts  confttitate  a  caufie  of  aotion^  so^  if  upon 
default  it  be  found  that  the  facte  alleged  do  no  give  a  right  of 
recovery^  final  judgment  should  not  be  entered  against  the  de- 
fendant'' We  believe  the  principles  are  so  well  settled  that  we 
need  not  cite  authorities  to  sustain  our  position  that  a  counter- 
claim must  contain  all  of  the  substantive  averments  necessary 
in  a  complaint  based  upon  the  same  cause  of  action  set  out  in 
the  counterclaim;  that  conclusions  of  law  in  a  pleading  are 
useless  and  will  be  treated  as  if  not  alleged  in  considering  ob- 
jections to  the  pleading ;  that  the  question  as  to  whether  a  com- 
plaint or  oounterclaim  states  facts  sufficient  to  constitute  a  cause 
of  action  or  a  counterclaim  is  never  waived  because  it  is  juris- 
dictional. 

We  maintain  that  there  was  no  error  of  law  occurring  at  the 
trial.  If  there  was  it  would  have  to  appear  by  the  bill  of  ex- 
ceptions of  the  defendant.  Its  bill  of  exceptions  does  not  show 
any  ruling  complained  of.  The  motion  for  a  new  trial  really 
was  based  and  must  have  been  granted  on  the  affidavits  of 
counsel  for  defendant.  The  most  that  can  be  said  in  its  favor 
is  that  defendant  obtained  its  new  trial  on  the  ground  of  "sur- 
prise." So  we  must  conclude  that  the  motion  was  granted  on 
the  affidavits  alone.  Therefore  it  becomes  necessary  to  ascer- 
t-ain,  if  we  can,  the  gist  of  the  accident  or  surprise  complained 
of,  whether  it  be  ca:lled  "irregularities  in  the  proceedings  of  the 
court,"  or  "accident  or  surprise  which  ordinary  prudence  could 
not  have  guarded  against''  It  is  clear  the  motion  was  granted 
either  on  subdivision  one  or  three  of  Section  1171,  Code  of 
Civil  Procedure.  The  "irregularity"  or  "accident  or  surprise" 
consisted  in  this  as  appears  from  the  affidavits :  That  at  some 
remote  period  of  the  proceedings  and  long  before  the  default  of 
plaintiffs  was  entered  for  failure  to  reply  to  the  counterclaims, 
the  plaintiffs  had  moved  to  strike  out  the  counterclaims  because 
the  same  were  sham  and  irrelevant  or  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  or  counterclaim.  From  the 
affidavits  it  is  to  be  presumed. such  motion  was  denied  and  for 
that  reason  counsel  for  defendant  believed  they  had  a  good 
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pleading.  Evidently  counsel  for  plaintiff  did  not  concur  in 
that  belief  because  they  refused  to  reply  to  the  counterclaims 
and  suffered  default  to  be  entered.  Afterwards  the  issues  of 
the  oomplaint  were  referred  to  a  referee  who  reported  his  find- 
ings of  fact  Afterwards  defendant  moved  to  adopt  such  report 
by  its  written  motion.  On  the  hearing  of  this  motion  counsel 
for  plaintiffs  moved  for  judgment  and  in  view  of  the  fact  that 
both  parties  agreed  to  adopt  the  findings,  that  motion  was  ar- 
gued on  the  question  as  to  whether  such  counterclaims  do  state 
facts  sufficient  to  constitute  causes  of  action.  It  is  very  evident 
that  the  court  did  not  change  its  ruling  "at  the  trial."  If  the 
court  held  the  counterclaims  good  or  for  any  other  reason  de- 
nied the  motion  to  strike  them  out  prior  to  entering  the  plain- 
tiffs' default  on  May  4,  1898,  surely  that  ruling  was  not  made 
at  the  trial.  At  beet  it  cannot  be  said  that  the  trial  took  place 
prior  to  the  hearing  before  the  referee  in  June,  1898,  nor  did 
such  trial  end  until  the  court  decided  the  motion  for  judg^ 
ment  on  July  28,  1898.  Therefore,  if  the  court 
changed  its  ruling,  it  did  not  do  so  "at  the  trial'' 
At  no  time  before  judgment,  when  the  trial  ended,  did 
defendant  offer  to  amend  its  answer  or  counterclaims.  It 
maintained  that  the  counterclaims  were  good  and  stood 
by  such  assertions  until  the  court  held  them  bad  and  gave 
judgment  accordingly.  So  it  cannot  be  said  there  was  any  ir- 
regularity in  the  proceedings  of  the  court  by  which  defendant 
was  prevented  from  having  a  fair  trial.  It  cannot  be  said  that 
there  was  any  accident  which  ordinary  prudence  could  not  have 
guarded  against,  nor  can  it  be  said  there  was  any  surprise  which 
ordinary  prudence  could  not  have  guarded  against  The  court 
must  have  granted  the  motion  for  a  new  trial  on  the  affidavits 
of  counsel  for  defendant  and  on  the  sole  ground  of  "surprise'* 
in  a  change  of  ruling. 

The  power  to  grant  new  trials  on  the  ground  of  surprise 
should  be  carefully,  even  cautiously  exercised.  It  is  also  the  rule 
that  reasonable  diligence  must  have  been  used  in  preparing  for 
trial,  and  we  take  it  that  this  means  reasonable  diligence  and 
care  must  be  used  in  preparing  pleadings. 
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In  the  case  at  bar  the  court,  long  prior  to  the  time  when  It 
was  referred  to  the  referee,  erroneously  refused  to  strike  out 
the  counterclaims;  at  least  it  is  to  be  presumed  from  the  aflSda- 
vits  that  the  court  refused  to  sustain  a  motion  to  strike,  thus 
it  appears  that  the  attention  of  counsel  for  defendant  was  di- 
rectly called  to  the  weakness  of  the  counterclaims  before  the 
case  was  sent  to  the  ref erea  What  better  notice  should  defend- 
ant have  than  the  attack  upon  the  counterclaims  by  motion^ 
and  the  fact  that  the  plaintiff  suffered  default  thereby  indicat- 
ing a  determination  to  abide  by  their  position  ?  If  the  counter- 
claims were  bad  it  was  the  fault  of  the  defendant  who  could  not 
be  surprised  in  view  of  the  assault  so  early  made  upon  them. 
On  the  motion  for  judgment  the  plaintiffs  again  make  an  as- 
sault upon  the  sufficiency  of  the  counterclaims;  the  court  took 
the  matter  under  advisement  for  three  weeks ;  during  all  this 
time  the  defendant  vigorously  defended  the  counterclaims  but 
never  at  any  time  until  after  judgment  did  the  defendant  offer 
to  amend  its  answer  or  counterclaims. 

The  whole  theory  of  defendant  on  motion  for  a  new  trial  and 
adopted  by  the  court  was  simply  this^  that  the  court  had  changed 
its  ruling  in  holding  certain  counterclaims  bad  on  motion  for 
judgment.  We  know  of  no  authority  holding  that  if  the  court 
once  makes  an  erroneous  ruling  the  same  error  shall  be  re- 
peated. The  court  on  motion  for  judgment  should 
make  a  correct  ruling  and  give  a  correct  decision 
no  matter  what  other  ruling  had  been  mad&  When 
the  motion  for  judgment  was  argued  and  counsel 
for  plaintiffs  combatted  the  counterclaims  on  the  ground 
that  they  did  not  state  sufficient  facts,  then  the  attention  of 
counsel  for  defendant  was  again  called  directly  to  the  point  on 
which  the  court  was  asked  to  rule,  namely,  the  sufficiency  of 
the  counterclaims.  Counsel  for  defendant  had  no  right  to  stand 
by  their  pleadings  until  they  could  get  a  decision  on  the  motion 
for  judgment  which,  if  favorable  to  them,  they  would  abide  by,, 
but  if  unfavorable  they  would  complain  of  as  a  surprise.  On 
the  motion  to  strike,  and  again  on  the  motion  for  judgment,  the 
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defendant  had  notice  oi  the  contention  of  plaintiffs  that  their 
counterclaims  were  bad ;  and  being  charged  with  a  knowledge  of 
the  law,  they  always  knew  their  pleading  was  bad;  it  was  too 
late  after  the  judgment  to  ask  to  amend  their  counterclaims. 
In  law  they  could  not  be  surprised  because  the  court  ruled  ad- 
versely to  them ;  th^  could  not  be  surprised  because  the  plead- 
ing was  bad,  because  they  had  prepared  it,  and  coimsel  for  the 
plaintiffs  had  shown  what  the  law  says  they  knew,  that  it  was 
indeed  very  bad.  Being  charged  with  a  knowledge  of  the  law, 
and  having  the  law  pointed  out  to  them,  they  should  be  pre- 
cluded from  asserting  surprise  in  any  manner  whatever.  There 
could  be  no  surprise  or  accident  which  th^  could  not  have 
guarded  against  before  the  adverse  decision  giving  judgment. 
If  they  had  sufficient  facts  they  should  have  adhered  to  our 
simiple  rule  of  pleading — state  the  facts.  Suppose  the  court 
did  deny  the  motion  of  plaintiffs  to  strike  the  counterclaims, 
such  ruling  was  erroneous ;  but  that  did  not  preclude  the  court 
from  ruling  correctly  on  the  motion  for  judgment.  (Sherburne 
V.  Strawn  et  ai.  (Kansas,  1893),  34  Pac  405.)  We  make  the 
point  that  if  the  court  erred  in  changing  its  ruling  as  claimed 
by  defendants,  that  is,  refusing  to  strike  the  counterclaims  and 
then  afterwards  on  motion  for  judgment  holding  the  counter- 
claims bad,  that  such  a  ruling  is  an  error  of  law  and  not  sur- 
prise We  make  the  further  poin^t  that  such  an  error,  if  any, 
must  appear  from  the  bill  of  exceptions  and  not  by  affidavit 
Therefore  it  was  error  to  support  such  an  error  by  affidavit 
On  this  feature  of  the  case  we  submit  the  court  committed  error 
in  granting  the  new  trial.  We  submit  the  decision  of  the  court 
giving  judgment  was  correct  That  there  was  no  accident  or 
surprise  whicli  ordinary  prudence  could  not  have  guarded 
against^  nor  was  there  any  irregularity  in  the  proceedings  of 
the  court  to  the  prejudice  of  the  defendant  We  further  sub- 
mit that  no  matter  how  many  errors  might  have  been  commit- 
ted by  the  court,  the  defendant  is  concluded  and  estopped  from 
complaining  of  the  action  of  the  court  in  adopting  the  findings 
of  the  referee;  the  defendant  could  not  urge  any  objections 
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thereto  if  it  had  taken  an  appeal  from  the  judg^nent.  That  the 
defendant,  if  the  motion  for  new  trial  had  been  denied,  could 
not  appeal  therefrom  as  to  the  issues  of  fact  ariising  upon  the 
complaint  because  as  to  such  it  vf^A  estopped  and  concluded, 
and  as  to  the  issues  arising  upon  the  counterclaims  the  same 
are  not  issues  of  fact  but  issuer  of  law,  not  subject  to  a 
new  trial,  and  therefore  as  to  sudi  issues  of  law  the  defendant 
could  not  appeal  froJn  the  order  if  its  motion  for  new  trial  had 
been  denied.  It  necessarily  follows  that  the  defendant  pursued 
a  course  wholly  unauthorized  in  law  in  the  proceedings  for  new 
triied.  The  only  remedy  the  defendant  had  for  a  review  of  any 
action  or  ruling  of  the  court  was  to  appeal  directly  from  the 
judgment,  in  which  case  the  erroneous  ruling  complained  of 
would  have  to  appear  from  its  bill  of  exceptions. 

Messrs.  Greene  £  Cockrill,  Mr.  F.  A.  Merrill  and  Mr.  Pres- 
ton H.  Leslie^  for  Respondent. 

MR.  JUSTICE  MILBURlSr  delivered  the  opinion  of  the 
court 

This  is  an  appeal  taken  by  plaintiffs  from  an  order  granting 
the  defendant's  motion  for  a  new  trial.  The  plaintiffs  com- 
menced an  action  to  recover  a  sum  of  money  from  the  defend- 
ant. On  the  10th  day  of  March,  1898,  the  defendant  answered, 
making  certain  denials,  and  attempting  to  set  up  certain  coun- 
terclaims; thus  seeking  to  recoyer  of  plaintiffs  a  total  sum 
largely  greater  than  th0  amount  sued  for  by  the  plaintiffs.  On 
the  4th  day  of  May,  1898,  the  defendant  filed  its  praecipe^  ask- 
ing for  default  of  reply  to  the  counterclaims,  and  the  clerk,  in 
pursuance  of  the  demand,  entered  the  default.  On  May  9, 
1898,  the  plaintiffs  filed  a  reply  to  the  counterclaims,  denying 
each  of  the  allegations  of  the  answer.  On  May  11,  1898,  the 
defendant  filed  its  motion  to  strike  the  reply  from  the  files,  be- 
cause not  filed  in  time,  which  motion  was  afterwards  granted, 
plaintiffs  excepting.  The  cau^e  was  by  consent  referred  to  a 
referee  to  make  and  report  findings  of,  fact     Proof  was  made 
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by  the  plaintiffs,  and  the  referee  found  for  them  on  their  claims 
in  the  sum  of  $1,808.83.  No  proof  vms  made  by  the  defendant 
in  support  of  its  counterclaims ;  it,  as  is  now  claimed,  depending 
upon  the  default  of  plaintiffs.  Plaintiffs  and  defendant  severe 
ally  moved  the  court  to  adopt  the  findings  of  the  referee  and 
for  judgment  The  court  adopted  the  findings,  and,  declaring 
that  only  three  of  the  counterclaims  of  the  defendant  stated, 
severally,  causes  of  action,  the  day  after  finding  for  the  plain- 
tiffs entered  judgment  for  them  in  the  amount  claimed  and 
proved  by  the  plaintiffs,  and  for  costs,  lees  the  amount  of  the 
suflSciently  pleaded  counterclaims,  and  $30  penalties,  levied 
upon  the  plaintiffs  as  costs  upon  overruling  certain  motions. 

Thereafter  the  defendant  moved  the  court  for  a  new  trial, 
the  principal  ground,  and  the  only  one,  really  urged  by  counsel, 
b^ing  that  the  court  below  "changed  front,"  as  the  court's  ac- 
tion was  slyled  in  Newell  v.  Meyendorff,  9  Mont,  at  page  262 
(23  Pac.  at  page  334,  8  L.  E.  A.  at  page  442,  18  Am.  St  Kep. 
at  page  742),  and  thereby,  as  the  judge  declared  in  giving  his 
reasons  for  granting  a  new  trial,  the  defendant  was  surprised 
to  its  damage;  and  defendant  further  claims  that  this  surprise 
was  such  as  ordinary  prudence  could  not  have  guarded  against 

There  is  nothing  properly  in  the  record  to  show  that  the 
court  at  any  time  before  judgment  held  that  the  answer  was 
bad  for  substance  in  respect  of  any  counterclaim.  The  court's 
opinions  cannot  be  looked  to  to  determine  what  was  done  or  not 
done  in  the  case.  The  defendant's  bill  of  exceptions  does  not 
in  any  wise  refer  to  any  action  or  decision  of  the  court  upon 
any  motion  or  demurrer  relating  to  the  answer.  In  the  specifi- 
cations of  error  submitted  to  the  court  in  connection  with  the 
bill  of  exceptions  used  on  motion  for  a  new  trial,  one  ground 
is  that  the  court  "erred  in  finding  for  plaintiffs  upon  motion 
for  judgment  for  defendant  in  holding  certain  counterclaims 
insufficiently  pleaded,  when  the  court  had  previously  before 
trial  held  the  same  good  against  a  motion  to  strike  them  out  of 
the  answer,"  and  that  the  court  erred  in  "ordering  judgment 
for  plaintiffs  without  referring  the  cause  to  the  referee  for  a 
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new  trial,  and  allowing  defendant  to  amend  its  anBwer,  by  rea- 
son of  the  fact  that  the  pleading  of  the  counterclaim  [s]  had 
all  been  held  good  by  the  court  before  the  cause  was  referred 
to  the  referee,  and  no  legal  right  existing  whereby  an  amend- 
ment might  be  by  the  referee  allowed '^  But  there  is  no  state- 
ment in  the  bill  of  exceptions  to  show  that  any  such  motion  (or 
demurrer)  attacking  the  answer  was  made,  submitted,  or  de- 
cided. It  appears  that  at  the  time  of  the  making  of  the  order 
made  and  signed  July  28,  1898  (the  day  before  the  judgment 
was  rendered),  the  courts  in  adopting  the  findings  of  the  referee, 
ordered  "that  judgment  be  entered  in  favor  of  plaintiffs  in  the 
sum  of  $996.95  and  costs,  credited  by  defendant  taxed  costs 
for  *  overruled  motions  against  plaintiffs  herein,"  and  filed  "a 
memorandum  of  opinion,"  in  which  the  judge  stated  that  no 
objection  was  made  to  the  findings  of  the  referee,  and  that 
*'the  only  questions  that  remain  are  in  determining  the  suffi- 
ciency of  the  counterclaims,"  and  that  "it  is  urged  by  defend- 
ant that  inasmuch  as  plaintiffs  failed  to  interpose  a  demurrer, 
that  now,  after  default,  they  cannot  object  to  the  pleading  if  it 
falls  short  of  stating  a  cause  of  action." 

On  November  11,  1898,  the  judge  signed,  settled,  and  al- 
lowed a  bill  of  exceptions  on  motion  of  plaintiffs,  in  which  there 
appears  an  opinion  of  the  judge,  with  argument  and  authorities 
to  support  the  reasons  of  the  court  why  it  believed  that  the  de- 
fendant had  been  surprised  by  certain  action  of  the  court,  which 
action  is,  after  the  granting  of  the  motion  for  a  new  trial  and 
in  the  so-called  bill  of  exceptions  of  plaintiffs,  referred  to  in 
the  following  language:  "Subsequently  to  the  filing  of  its  an- 
swer by  the  defendant  the  plaintiffs  appeared,  after  notice  to 
the  defendant,  and  moved  the  court  to  strike  out  each,  of  the 
six  demands  set  out  in  defendant's  answer  as  counterclaims, 
upon  the  grounds  that  the  same  were  sham,  in*elevant,  indefi- 
nite, uncertain,  and  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action  or  defense.  Each  said  demand  and  counter- 
claim  in  defendant's  said  answer  was  by  said  motion  sought 
separately^  to  be  stricken  out    After  argument  the  said  motion 
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was  Bubmitted^  and  \the  court  denied  said  motion  upon  the 
theory  that  the  said  matter  sought  to  be  stricken  out,  if  defect- 
ive, should  have  been  assailed  by  a  general  demurrer  to  each 
counterclaim,  and  that  the  remedy  was  not  by  motion  to  strike 
out  I  am  of  the  opinion  that,  as  to  three  of  said  demands, 
said  motion  should  have  been  sustained.  (Lomme  v.  Kvnizvng, 
1  Mont.  290 ;  S<mds  v.  Maclay,  2  Mont  35 ;  Smith  v.  D(wis,  *i 
Mont  109 ;  McMahon  v.  Thomion,  4  Mont  46,  1  Pac.  724 ; 
Dodson  V.  Neviti,  6  Mont.  618,  6  Pac.  358.)  Afterwards  said 
cause  was  referred  to  Fletcher  Maddox  to  hear  the  testimony, 
and  find  facts  and  report  the  same  to  the  court;  which  was  done; 
and  thereupon  the  cause  was  submitted  to  the  court  upon  plead- 
ings and  fitidings  of  the  referee,  and  judgment  was  rendered  in 
favor  of  the  plaintiffs,  disallowing  the  three  said  counterclaims 
heretofore  referred  to,  and  which  are  specifically  set  out  in  the 
ruling  of  the  court  thereon,  heretofore  made,  and  were  disal- 
lowed upon  the  ground  that  they  each  failed  to  state  a  cause  of 
action.  I  am  of  the  opinion  that  the  ruling  of  the  court  in 
denying  said  motion  to  strike  out,  and  subsequently  disallowing 
said  counterclaims,  was  a  surprise  to  the  defendant,  within  the 
meaning  of  Subdivision  3  of  Section  1171  of  the  Code  of  Civil 
Procedure,  and  such  a  surprise  which  ordinary  prudence  could 
not  have  guarded  against;  no  reply  having  been  filed,  and  the 
default  of  the  plaintiffs  on  said  counterclaims  having  been 
entered  of  record,  no  evidence  was  received  or  offered  in  sup- 
port of  said  counterclaims,  and  the  defendant,  perhaps,  had  the 
right  \o  assume  that,  said  motion  to  gltrike  out  having  bean 
denied,  his  coimterclaims  were  sufljcieaitly  well  pleaded. 
(Monson  <6  Valentine  v.  CooJct,  Kenney  &  Co,,  5  CaL  436 ; 
Carpentier  v.  Small,  35  Cal.  362;  Hartson  v.  Harding,  40  CaL 
267;  Tennami  v.  Pfister,  45  Cal.  272;  Hayne  on  New  Trial 
and  Appeal,  Sec  37.)'* 

Although  we  may  not  consider  the  opinion  of  the  court  below, 
' — only  its  acts,  and  not  its  reasons,  being  properly  part  of  the 
reicord  to  be  brought  to  this  court  on  appeal, — still  when,  as  in 
this  ddse,  it  is  submitted  by  all  parties  in  their  briefs  that  the 
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acts  referred  to  in  the  opinion  last  above  quoted  were  done  at- 
the  time  and  in  the  manner  stated  by  the  jndge,  it  is  not  im- 
proper or  ill^al  for  ns  to  assume  them  to  have  been  done  as 
stated ;  and  the  opinion  of  the  judge,  while  in  no  wise  to  be 
considered  as  any  part  of  the  case,  having,  however,  been  sub- 
mitted to  us  without  objection,  it  may,  not  unwisely,  be  read 
and  considered  by  us  as  possibly  suggestive  of  what  may  be  the 
just  and  lawful  determination  of  this  appeal.  The  question 
to  be  decided  is  a  close  one.  Now  trials  are  statutory.  If 
granted,  they  must  be  granted  upon  statutory  grounds,  and  none 
other.     (Ogle  v.  Potter,  24  Mont  501,  62  Pac.  920.) 

The  record  is  obscure  iri  many  places,  very  redundant  in 
others,  and  absolutely  wanting  in  most  important  points.  If 
it  were  not  for  the  fact  that  the  briefs  submit  to  this  court 
matters  as  part  of  the  case  which  do  not  appear  in  the  record, 
it  would  be  impossible  to  tell  what  were  the  grounds  on  which 
hearing  of  motion  for  a  new  trial  was  had.  It  is  certain  from 
the  record  and  the  concessions  contained  in  the  briefs  of  the 
parties,  taken  together,  that  the  court  had  submitted  to  it  and 
argued  before  it,  on  the  hearing  on  motion  for  a  new  trial,  the 
fact  that,  pending  answer,  it  had  denied  the  motion  to  strike 
certain  counterclaims  in  the  answer,  the  ground  of  such  motion 
being  as  hereinbefore  set  forth,  and  the  claim  of  the  defendant 
that  such  denial  was  an  assurance  to  it  that  the  court  held  the 
answer  good  in  all  its  counts  for  substance,  and  that  the  "change 
of  front"  by  the  court,  after  adopting  the  report  of  the  referee, 
in  that  it  suddenly,  and  without  notice  to  the  defendant,  held 
the  answer  bad  in  several  counts,  and  ordered  judgment  for 
the  plaintiffs,  was  accident  and  surprise,  which  ordinary  pru- 
dence could  not  have  guarded  against,  and  on  account  of  which 
a  new  trial  should  be  granted.  The  court  granted  a  new  trial 
upon  the  ground  of  accident  and  surprisa  If  we  hold  that 
counselors  and  attorneys  are  presumed  to  know  the  law  at  their 
peril,  and  that  equally,  at  their  jeopardy,  they  accept  as  law 
and  worthy  of  safe  dependence  the  decisions  of  the  court  in  the 
proceedings  of  a  cause,  then,  of  course,  there  is  here  and  now 
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an  end  of  this  discussion.  But  such  has  not  been  the  view  of 
this  court^  as  appears  by  a  perusal  of  the  opinion 
of  Mr.  Justice  DeWitt  in  Newell  v,  Meyendorff, 
supra.  The  injured  party  must  have  a  remedy. 
Where  is  it?  The  motion  to  strike,  conceded  to 
have  been  made,  although  called  a  motion,  was  also  a  demurrer, 
notwithstanding  the  fact  that  the  court  in  the  bill  of  exceptions 
of  the  plaintiiFs  declared  that  a  demurrer  had  not  been  filed, 
the  court  probably,  in  its  discretion,  without  notice  to  the  de- 
fendant, having  ruled  on  the  motion  as  though  it  were  a  mere 
motion  to  strike,  and  declining  to  consider  the  motion  as  a  de- 
murrer, it  not  being  in  form  a  demurrer,  though  such  in  sub^ 
stance  and  effect.  This  motion  attacking  the  answer  for  want 
of  substance  was  overruled.  Was  not  the  decision  of  the  court 
in  this  denial  to  be  relied  upon  until  the  court  should  reverse 
its  ruling  ?  Then  why  should,  in  common  justice,  the  defendant 
be  mulcted  for  depending  upon  the  wisdom  and  consistency  of 
the  court?    (Jejfree  v.  Walsh,  14  Nev.  143.) 

Was  not  the  act  of  the  court  in  thus  misleading  the  defendant 
a  statutory  ground  for  a  new  trial  ?  The  court,  discovering  its 
error,  should  have  informed  the  defendant  of  the  mistake,  and, 
pending  action  upon  the  motions  to  adopt  the  findings  of  the 
referee,  have  given  the  defendant  a  chance  to  amend  its  answer 
upon  terms,  if  it  saw  fit  to  do  so,  and,  if  the  defendant  amended 
its  answer^  then  the  matter  should  have  been  sent  back  to  the 
referee  for  further  proceedings  before  him  under  the  court' j? 
order  to  make  findings.  But  the  court  did  not  do  this.  It 
granted  the  motion  of  plaintiffs  to  adopt  the  findings  of  the 
referee  in  favor  of  the  plaintiffs,  and  then  gave  judgment  for 
them.  Afterwards  the  court,  upon  motion,  seeing  its  error, 
hastened  to  make  amends  in  the  interest  of  justice.  All  of  the 
cases  mentioned  herein,  as  well  as  the  text  writer  Hayne  on 
New  Trial  and  Appeal,  tend  to  support  the  opinion  of  District 
Judge  Leslie  in  his  view  that  his  act  was  such  an  accident  or 
circumstance  happening  in  the  case  as  prevented  the  defendant 
getting  justice  on  the  trial.     Defendant  was  induced  by  the 
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court  not  to  introduce  anj^  evidence  before  the  referee  to  support 
its  claims  set  up  or  attempted  to  be  stated  in  the  answer.  This 
appears  from  the  aflSdavits  of  counsel,  which  affidavits  were 
used  on  the  hearing,  as  is  admitted  by  counsel.  Failure  to  in- 
troduce evidence  on  the  trial  in  this  case  after  default  of  reply 
to  the  counterclaims,  was  the  direct  consequence  of  the  action 
of  the  court  in  making  an  erroneous  ruling  declaring  the  answer 
good.  Was  not  the  error  of  the  court,  resulting  from  the  mo- 
tion of  the  plaintiffs,  such  an  act  as  was  extraneous  to  the  de- 
fendant, and  one  entering  into  the  proceedings  of  the  trial,  in 
that  it  put  before  the  referee  and  kept  before  him  an  answer 
ajod  an  order  of  default  of  reply  thereto,  and  which,  iri  effect, 
told  the  referee  that  he  need  not  take  any  testimony  in  support 
of  the  claims  of  the  defendant,  and  that  the  latter  need  not 
offer  any  ?  We  think  so.  Then  it  was  an  error  which  could  be 
considered  on  motion  for  a  new  trial.    It  prevented  a  fair  trial. 

It  rarely  happens  that  such  a  concatenation  of  circimistances 
is  presented  to  a  court  of  last  resort  as  appears  herein,  there  be- 
ing important  omissions  from  the  record  uncomplained  of,  ob- 
scure specifications  of  alleged  error,  ooncessions  in  briefs  of 
facts  omitted  from  the  record,  and  unusual  error  of  the  court 
below,  with  an  honest  desire  to  correct  and  remedy  it  in  a  way 
difficult  to  review  and  involving  very  close  questions  of  pro- 
cedure and  practice.  In  a  case  with  so  poor  a  record,  uncom- 
plained of  by  appellants  or  respondent,  in  respect  of  important 
faults,  and  raising  so  close  a  question  to  be  determined,  it  seems 
to  be  the  duty  of  this  court  to  affirm  the  action  of  the  lower 
court  in  granting  a  new  trial,  especially  when  it  is  so  apparent 
that  the  court  granted  it  because  it  had  done  the  judgment 
debtor  an  injustice.  By  suggestion  rather  than  by  positive 
declaration  this  court  in  Newell  v.  Meyendorff,  supra,  indicates 
that  the  point  herein  considered  can  be  raised  and  determined 
on  appeal  from  an  order  granting  or  refusing  a  new  trial. 

In  view  of  the  very  close  questions  before  us  to  decide,  the 
writer  of  this  opinion  is  not  willing  to  have  this  case  considered 
as  a  precedent  except  for  such  a  case  hereafter  appearing  as 
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may  be  identical  in  all  particulars  with  the  one  herein  treated. 
The  order  granting  a  new  trial  is  aflSrmed. 

Affirmed. 

Mr.  Justice  Pigott:  The  arguments  in  support  of  the 
order  appealed  from  and  the  arguments  against  it  seem  to  me 
to  be  of  equal  legal  force.  Of  course  they  are  not  But  to  my 
imperfect  mental  vision  the  reasons  which  may  be  urged  upon 
the  one  side  are  as  strong  as,  but  no  stronger  than,  those  which 
may  be  advanced  upon  the  other, — ^they  are  of  equal  weight  and 
the  scales  are  in  equipoise.  Not  being  satisfied  that  the  court 
below  erred  in  granting  a  new  trial,  I  concur  in  the  judgment 
of  affirmance. 

Mb.  Chief  Justice  Bbantly,  dissenting:  I  do  not  agree 
with  my  associates  in  the  result  reached  in  this  case.  The  tran- 
script before  us  embodies  the  record  upon  which  the  order  of 
the  district  court  granting  a  new  trial  was  made.  Besides 
copies  of  the  notice  of  appeal  and  the  order  from  which  the  ap- 
peal was  taken,  it  consists  of  copies  of  the  judgment  roll  and 
of  a  bill  of  exceptions  settled  by  the  judge  at  the  instance  of  the 
plaintiffs  at  the  time  the  order  was  granted.  ,This  bill  includes 
not  only  copies  of  the  affidavits  referred  to  in  the  majority 
opinion  as  filed  in  support  of  the  motion  so  far  as  it  proceede<l 
upon  the  ground  of  accident  or  surprise,  but  also  a  copy  of  a 
bill  of  exceptions  settled  at  the  instance  of  the  defendant  in 
support  of  other  grounds  laid  in  its  motion.  !Nowhere  in  th»^ 
record,  however,  do  we  find  a  copy  of  the  motion  to  strike  out 
the  counterclaims  pleaded  in  the  answer,  nor  of  the  order  over- 
ruling the  same.  For  evidence  that  any  such  proceeding  took 
place  in  the  district  court  resort  must  be  had  to  the  opinion  of 
the  district  judge  rendered  at  the  time  the  order  granting  a 
new  trial  was  made  and  to  the  affidavits  incorporated  in  the  bill 
of  exceptions.  In  the  majority  opinion  the  recitals  contained 
in  these  papers  are  permitted  to  supply  the  place  of  papers,  to- 
wit,  the  motion  and  the  order  overruling  it,  which  the  law  re- 
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quires  to  be  part  of  the  records  of  the  court  as  embodying  the 
only  evidence  to  which  this  court  may  look  to  determine,  in  ti 
given  case,  what  action  has  been  had  therein  in  the  trial  court 
and  the  grounds  therefor.  In  other  words,  the  recitals  in  these 
papers  are  permitted  to  take  the  place  of  a  copy  of  a  motion  to 
strike  as  well  as  of  the  order  overruling  it;  whereas,  what  is 
made  to  appear  from  the  papers  actually  filed  in  the  district 
courts  and  the  entries  actually  made  in  its  journal,  are  the  only 
things  to  which  the  district  court  itself,  or  this  court,  may  look 
in  order  to  be  satisfied  that  such  an  order  was  made.  In  my 
opinion,  we  may  not  lode  to  these  papers  for  such  a  purpose. 
The  opinion  of  the  judge  has  no  place  in  the  record  for  any 
purpose  {Menard  v.  Montana  CerUral  Railway  Co.,  22  Mont 
340,  66  Pac.  592;  Butte  <&  Boston  Mm.  Co.  v.  Socieie 
Anonyme  des  Mines  de  Lexington,  23  Mont  177,  58  Pac.  Ill, 
75  Am,  St.  Rep.  505 ;  Cornish  v.  Floyd-Jones,  26  Mont.  153, 
66  Pac  838) ;  therefore  the  recitals  therein  cannot  be  consid- 
ered. The  aflSdavits  may  not  by  their  allegations  supply  the 
place  of  an  order  which  should,  if  it  was  ever  made,  appear  in 
the  court  journal  and  in  the  judgment  roll.  If  we  may  not  con- 
sider these  papers  as  evidence  of  the  making  of  the  order,  the 
subsequent  reversal  of  which  upon  the  entry  of  judgment  is 
alleged  to  have  surprised  the  defendant,  but  must  look  only  to 
the  record  which  was  before  the  district  court  at  the  time  :he 
new  trial  was  granted,  then  there  is  nothing  in  the  record  to 
justify  that  court  in  granting  it  True,  these  matters  are  re- 
ferred to  in  the  briefs  of  counsel,  but  the  implied  admissions 
thus  made  that  such  a  motion  was  filed,  and  such  an  or«ler  was 
made  thereon,  in  no  way  aid  the  recitals  referred  to.  Omitting 
these  recitals  from  the  record  as  matters  having  no  place  there- 
in, it  fails  to  show  any  reason  for  granting  a  new  trial  upon 
any  of  the  statutory  grounds ;  for,  so  far  as  appears  to  us,  none 
of  the  other  grounds  laid  in  the  motion  justify  the  order,  and 
it  seems  to  have  been  made  for  a  reason  which  has  no  founda- 
tion to  support  it  except  matters  which  rested  in  tiio  memory 
of  the  district  judge  and  of  counsel.     If  there  ever  was  filed 
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in  the  district  court  a  motion  to  strike  which  was  treated  as  a 
-demnrrep  for  substance^  and  if  an  order  was  ever  made  over- 
ruling it  upon  the  theory  that  it  was  such  a  demurrer,  thus 
misleading  counsel  to  defendant's  prejudice,  the  evidence  of 
these  proceedings  should  be  found  in  the  judgment  roll.  None 
being  found  there,  the  presumption  is  that  they  never  occurred, 
or,  in  any  event,  that  they  never  became  a  matter  of  record  in 
the  district  court ;  for  we  must  presume  that  the  judgment  roll 
was  made  up  by  the  clerk  from  the  record  as  it  actually  exist& 
Omissions  therefrom,  if  any,  should  have  been  supplied  by 
amendment  to  the  record  in  the  proper  way,  and  not  by  aflSda- 
vits  of  counsel  or  the  mere  recitals  in  the  opinion  of  the  judge. 
To  justify  the  granting  of  a  new  trial  upon  a  record  such  as 
presented  in  this  case  is  equivalent  to  saying  that,  if  the  dis- 
trict judge  conceives  in  his  own  mind  that  there  exists  a  reason 
why  a  new  trial  ought  to  be  granted,  he  may  grant  it,  irrespect- 
,ive  of  the  contents  of  a  motion  made  for  that  purpose.  This 
court  thus  establishes  a  precedent  for  a  practice  that  finds  no 
justification  anywhere,  so  far  as  I  am  awara  Upon  the  record 
counsel  for  defendant  relied  upon  their  default  taken  against 
the  plaintiffs.  They  had  a  right  to  do  so,  if  they  chose.  The 
default  was  entered  by.  the  clerk,  and  not  by  the  court  When 
the  defendant  made  its  motion  for  judgment  in  its  favor  for  a 
balance  after  allowing  credit  for  the  amount  found  in  favor  of 
the  plaintiffs  by  the  referee,  there  was  presented  to  the 
court  for  the  first  time  in  the  case  the  question  whether  the 
counterclaims  stated  a  cause  of  action.  The  defendant,  through 
its  counsel,  thus  chose  to  abide  the  action  of  the  court  upon  their 
motion.  Having  done  so,  they  were  bound  by  the  conclusion 
reached  thereon,  and  should  not  be  heard  to  complain,  except 
upon  appeal  from  the  judgment 
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On  Motion  fob  Reheabino. 

« 

(Submitted  January  2,  1902.     Decided  January  8,  1002.) 

MR.  JUSTICE  MILBURN  delivered  tlie  opinion  of  the 
fjourt* 

The  plaintiffs  have  submitted  a  motion  for  a  rehearing  of 
this  case,  which  was  decided  by  this  court  on  the  9th  day  of 
December,  1901;  and,  after  considering  the  same,  we  are  of 
the  opinion  that  the  general  result  reached  in  the  original 
opinion  is  correct  Our  attention  having  been  called  to  the 
fact,  however,  that  the  findings  of  the  referee  in  favor  of  the 
plaintiffs  were  conceded  to  be  correct  and  that  three  of  the 
counterclaims  of  the  defendant  were  properly  allowed  by  the 
district  ocmrt,  it  finding  for  the  defendant  for  the  amounts* 
claimed  therein  to  be  due,  we  think,  und^  these  circumstances,, 
that  the  order  of  affirmance  is  too  broad  and  should  be,  and  now 
is,  modified  to  read  as  follows : 

"The  cause  is  remanded  with  direction  to  the  district  court 
to  cause  to  be  entered  an  order  granting  the  defendant's  motion 
for  a  new  trial  in  so  far  only  as  are  involved  the  matters  pre- 
sented by  the  counterclaims  other  than  the  three  included  in. 
the  judgment,  with  leave  to  defendant  to  amend  its  answer. 

Remanded  with  direction  to  the  court  to  proceed  as  above* 
ordered. 

Modified  and  affirmed. 
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KIEK  ET  AL.,  Respondents,  v.  BAKER  et  al..  Appellants. 

:      <No.  1,890.) 
(Submitted  NoTember  21,  1901.     Decided  December  16,  1901.) 

Executors  and  Administrators — Real  Estate — Sale — Noti-ce  to 
.   Heirs  —  Proof  of  Heirship  —  Necessity  —  Administrator's 
Liability. 

Real  estate  of  a  decedent  was  sold  by  an  administrator  under  order  of  the 
probate  court.  Thereafter  certain  persons  claiming  to  be  heirs  of  the  de- 
ceased, and  therefore  entitled  to  a  share  In  the  land,  claimed  their  share 
of  the  proceeds  of  the  property  from  the  administrator  on  the  ground  that 
they  had  no  notice  of  the  sale,  or  of  the  proceedings  therefor ;  and,  he  ha  v. 
Ing  refused  to  pay  them,  their  claim  was  paid  by  the  purchaser,  whereupon 
he  sued  tiie  administrator  and  his  sureties  to  recover  the  amount  so  paid, 
the  complaint  alleging  that  there  was  no  mention  made  of  the  alleged 
heirs,  or  of  their  claims,  at  any  time  or  anywhere  In  tue  probate  proceed- 
ings or  record.  Held  that,  since  the  administrator  was  not  required  to 
take  notice  of  the  claims  of  such  heirs  until  their  heirship  had  been  estab- 
lished as  prescribed  by  Code  of  CItH  Procedure,  Title  XII,  Chapt.  10,  Art. 
II,  and  the  complaint  alleged  that  no  such  proceedings  had  been  had, 
plaintiff  was  not  entitled  to  recover. 

Appeal  from.  District  Courts  Oallaiin  CowfUy;  F.  K.  Armr 
strong.  Judge. 

Action  by  T.  S.  Kirk  and  anotiier  against  H.  B.  Baker  and 
others.  From  a  judgment  in  favor  of  plaintiffs,  and  from  an 
order  denying  a  new  trial,  defendants  appeal.     Reversed. 

Messrs.  Luce  &  Luce,  for  Appellants. 

Mr.  Eugene  B.  Hoffman,  for  Respondents. 

MR.  JUSTICE  MILBURN  delivered  the  opinion  of  the 
court 

This  is  an  appeal  from  a  judgment  in  favor  of  plaintiffs  and 
from  an  order  denying  defendants'  motion  for  a  new  trial.  The 
action  was  brought  by  plaintiffs  and  respondents  to  recover  of 
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H.  B.  Baker,  as  administrator  of  the  estate  of  Nancy  F.  Baker^ 
deceased,  and  one  W.  Eiiiley  and  Mrs-  S.  Niles  Baker,  sureties 
on  the  official  bond  of  the  administrator,  the  sum  of  $256,  al- 
leged to  be  due  plaintiffs  for  money  paid  by  them  to  Arthur 
C.  Long  and  Mary  Wood  for  an  alleged  one-twelfth  interest 
which  they  claimed  in  the  real  estate  of  said  Nancy  F.  Baker, 
deceased.  The  land  in  which  the  said  Long  and  the  said  Wood 
claimed  an  interest  was  all  the  property  which  belonged  to  said 
estate,  as  appears  from  the  complaint,  and  was  conveyed  by  an 
order  of  the  probate  court  of  Gallatin  county  to  H.  N.  Kirk  for 
$3,000  on  June  6,  1887,  having  been  sold  under  decree  of  said 
court,  and  by  H.  N.  Kirk  conveyed  to  the  plaintiffs.  The  plain- 
tiffs claim  that  the  said  Arthur  C.  Long  and  the  said  Mary 
Wood  were  minor  heirs,  and  that  there  was  not  any  notice  of 
the  time  and  place  of  said  sale  given  to  them,  and  that  said  sale 
was  made  without  printed  or  posted  notice  to  any  one,  and  that, 
after  attaining  their  majority,  they  claimed  from  the  defendant 
H.  B.  Baker  their  portion  of  the  proceeds  arising  from  the  sale 
of  the  property,  but  that  said  H.  B.  Baker  refused  to  pay  them 
the  same;  and  that  on  the  18th  day  of  January,  1897,  the  said 
Arthur  C.  Long  and  the  said  Mary  Wood  brought  suit  against 
the  plaintiffs  for  a  partition  of  the  real  estate,  and  that  they 
paid  said  parties  $250  for  their  said  one-twelfth  interest  and 
$6  for  expenses  of  litigation,  in  order  to  avoid  the  suit.  In  tlie 
suit  at  bar  they  had  judgment  in  the  court  below  for  the  sum 
claimed.  The  complaint  further  states  that  there  was  not  any 
mention  made  of  the  two  alleged  heirs,  or  of  their  claims,  at 
any  time  or  anywhere  in  the  probate  proceedings  or  records. 

Xumerous  points  are  relied  upon  and  urged  by  appellant  •?, 
but  we  see  no  useful  purpose  in  noticing  more  than  one,  i.  e., 
want  of  substance  in  the  complaint. 

It  is  obvious  from  the  complaint  that  at  no  time  has  any  ono 
of  the  two  alleged  heirs  or  their  assignees,  respondents  herein, 
appeared  in  the  probate  court  to  have  his  or  her  status  or  clai.iis 
adjudicated.  It  appears  conclusively  from  the  complaint  that 
at  no  time  has  the  probate  court  made  any  order  in  the  preni- 
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ises,  and  it  is  therefore  true  that  the  administrator  haa  not  disr 
obeyed  any  order  of  the  court  in  relation  to  these  alleged  heir* 
or  their  assigns. 

An  administrator,  at  his  peril,  declares  persons  to  be  inter* 
ested  as  heirs  or  other  claimants,  and  pays  or  delivers  to  them 
any  part  of  the  money  or  other  property  of  the  estate,  before 
such  persons  have  been  formally  by  the  court  in  probate  pro- 
ceedings declared  to  be  such,  and  before  he  is  ordered  by  tiie 
court  to  make  distribution,  after  report  and  accounts  made  and 
allowed,  showing  the  condition  of  the  estate*  If  he  neglect  and 
refuse  to  obey  the  order  of  the  court  to  distribute,  and  not  be- 
fore, is  he  liable  upon  his  official  bond. 

In  this  case  there  is  no  reason  why  an  extended  opinion 
should  be  rendered.  It  is  sufficient  to  say  that  Article  II,  Chap- 
ter XI,  Title  XII  (Sections  2840-2847),  of  the  Code  of  Civil 
Procedure,  on  Distribution  on  Final  Settlement,  shows^  how 
any  person  claiming  an  interest  in  any  part  of  the  estate  upon 
distribution,  whether  as  heir  or  not,  may  enforce  his  claim, 
and,  if  necessary,  have  his  heirship  determined;  and  further 
shows  how  and  to  whom  distribution  shall  be  made.  Examina- 
tion of  the  provisions  of  said  article  clearly  shows  that  the 
plaintiffs  have  no  cause  of  action  under  the  facts  stated  in  the 
complaint.    It  is  needless  to  say  more  in  this  case. 

The  judgment  and  order  appealed  from  are  reversed,  and  the 
cause  is  remanded. 

Reversed  and  remanded. 
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WETZSTEIN,   Respondent,   v.   BOSTOX  &   MONTANA 
CONSOLIDATED  COPPER  &   SILVER 
MINING  CO.,  Appellant. 

(No.  1,671.) 
(Sobmitted  October  8,  1901.    Decided  December  23,  1901.) 

Mines — Recovery  of  Interest  Thefein — Injunction^  Pendente 
Lite — Order  to  Show  Cause — Evidence  —  Admissibility — 
Record  of  Former  Judgment. 

1.  Obiter.  The  incorporation  In  a  complaint  In  one  case  of  the  alleg.%tici8 
contained  In  a  complaint  In  another  and  separate  cause,  naming  other  par- 
ties as  defendants  by  reference  merely,  Is  of  very  questionable  propriety. 

2.  On  appeal  the  supreme  court  will  not  undertake  to  determine  whether  the 
evidence  was  insufficient  to  warrant  the  Issuance  of  an  injunction  pendente 
lite,  when  the  order  granting  the  same  must  be  reversed  on  other  grounds. 

3.  On  the  hearing  of  an  order  to  show  cause  why  an  injunction  pendente  lite 
should  not  issue,  for  which  application  was  made  by  complainant  on  the 
filing  of  his  complaint,  the  proposed  answer  of  defendant  to  the  suit,  and 
the  proposed  answer  of  defendant  to  another  puit  concerning  the  same  mine, 
the  complaint  of  which  had  been  made  a  part  of  the  present  complaint, 
were  properly  rejected,  where  the  yeriflcatlons  of  the  same  were  on  infor- 
mation and  belief ;  positive  verifications  being  required. 

4.  On  the  hearing  of  an  order  to  show  cause  why  an  injunction  should  not 
issue  to  restrain  defendant  from  operating  a  certain  mine  pending  a  suit 
for  an  Interest  therein,  it  was  error  to  reject,  as  Irrelevant  and  immaterial, 
the  pleadings,  judgment  and  findings  of  a  prior  actlooi  which  adjudicated 
the  ultimate  rights  of  the  parties  in  the  subject  of  the  controversy. 

5.  On  the*  hearing  of  an  order  to  show  cause  why  an  injunction  should  not 
issue  to  restrain  defendant  from  operating  a  certain  mine  pending  a  suit 
begun  in  1901  for  an  Interest  therein,  the  record  of  a  prior  action  between 
the  parties  in  regard  to  the  same  mine,  wherein  it  appeared  that  the  deed 
alleged  in  lae  present  suit  to  be  fraudulent  and  to  have  been  executed  by 
mistake  was  in  existence  in  1885,  and  that  ores  had  been  removed  fron 
the  mine  for  at  least  three  years  before  this  application  was  mado,  was 
improperly  rejected ;  the  same  being  material,  together  v  1th  othek.*  facts, 
on  the  question  of  plaintiff's  laches  in  making  the  application. 

6.  On  the  hearing  of  an  order  to  show  cause  why  an  injunction  should  not 
issue  to  restrain  defendant  from  operating  a  certain  mine  pending  a  suit 
for  an  interest  therein,  the  record  of  a  prior  action  wherein  it  appeared 
that  an  injunction  had  been  denied  on  the  same  iacts  and  Issues  as  were 
involved  in  the  present  suit  was  admissible  as  oari'Inv:  a  second  applica- 
tion for  an  injunction  on  the  same  facts,  where  tbo  court  was  doubtful  or 
the  good  faith  of  the  application,  and  of  ::he  merits,  and  of  the  plaintiff's 
laches. 

7.  Where,  on  the  hearing  of  an  order  to  show  cause  why  an  injunction  should 
not  issue,  restraining  defendant  from  operating  a  certain  mine  pending  a 
suit  for  an  interest  therein,   it  appeared   that  several   suits   between   the 
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same  parties  had  been  brought  concerning  this  same  mine,  in  one  of  which 
an  appeal  was  pending,  the  affidavit  of  the  defendant's  attorney,  made  on 
his  knowledge,  as  to  the  history  of  the  litigation,  was  admissible,  as  tend- 
ing to  make  clear  the  identification  of  the  parties  and  the  subject-matter 
in  the  several  suits. 

Appeal  from  Distinct  Court  Silver  Bow  County;  WUliam 
Clancy^  Judge, 

Suit  by  Adolph  Wetzstein  against  the  Boston  &  Montana 
Consolidated  Copper  &  Silver  Mining  Company.  From  an 
order  granting  the  plaintiff  an  injunction  pendente  lite,  re- 
straining the  defendant  from  operating  its  mines^  the  defendant 
appeals.     Keversed. 

Messrs.  Forbis  &  Evans,  for  Appellant. 

Messrs.  McHatton  <&  Cotter,  Messrs.  Toole  &  Bach,  Mr.  Jas. 
M.  Denny  and  Mr.  Robert  B.  Smith,  for  Respondent. 

ME.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court. 

This  action  was  brought  by  the  plaintiff  to  obtain  a  decree 
awarding  to  him  an  undivided  oncHfourth  interest  in  the  Com- 
anche lode  claim  (patented),  situate  in  Silver  Bow  county, 
and  for  an  accounting  for  ores  extracted  and  removed  therefrom 
by  the  defendant,  and  converted  to  its  own  use.  Upon  the  filing 
of  the  complaint  an  application  was  made  for  an  injunction  to 
restrain  defendant  from  extracting  or  removing  ores  pendente 
lite,  and,  after  a  hearing  upon  an  order  to  show  cause,  the  court 
made  an  order  granting  the  injunction  as  prayed.  From  this 
order  the  defendant  has  appealed. 

The  principal  questions  presented  for  examination  arise  upon 
the  rulings  of  the  district  court  in  excluding  certain  evidence 
offered  by  defendant.  The  purport  of  these  rulings  is  best  un- 
derstood by  reference  to  the  allegations  upon  which  the  plain- 
tiff bases  his  claim  of  title.  Omitting  formal  matters,  a  brief 
synopsis  of  these  is  the  following:    That  plaintiff  is,  and  since 
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March  21,  1894,  has  been,  the  owner  and  entitled  to  the  pos- 
session of  an  undivided  one^fourth  of  the  Comanche  lode  claim, 
which  is  valuable  for  the  silver  and  copper  ores  contained  there- 
in; that  it  was  located  on  January  19,  1879,  by  one  D.  N.  Up- 
ton and  one  N.  L.  Turner,  each  thus  becoming  entitled  to  an 
undivided  one-half  interest ;  that  Upton  theraf ter,  and  on  Feb- 
ruary 28,  1889,  conveyed  an  undivided  one-fourth  interest  to 
one  George  H.  Tong;  that  he  never  thereafter  conveyed  any 
other  interest  to  any  person  until  November  16,  1893,  when  he 
sold  and  conveyed  his  remaining  one-fourth  interest  to  one  H. 
L.  Frank,  who  thereafter,  and  on  March  21,  1894,  conveyed 
the  same  to  the  plaintiff ;  that  though  said  Upton  had  not  sold 
any  interest  except  to  Tong,  as  aforesaid,  said  Tong,  one  Pat- 
rick Largey,  one  Howard  H.  Zenor,  and  one  Nicholas  J.  Bie- 
lenberg,  on  or  about  June  3,  1890,  applied  to  the  United  States 
for  a  patent  to  the  said  claim,  fraudulently  excluding  Upton 
from  the  application,  intending  thereby  to  obtain  for  them- 
selves title  to  the  interest  belonging  to  Upton ;  that  Upton  was 
at  that  time  the  owner  of  record  of  an  undivided  one-fourth  in- 
terest; that  notwithstanding  this  fact  they  procured  a  patent 
from  the  United  States  for  themselves^  fraudulently  excluding 
Upton  therefrom ;  that  they  thus  became  trustees  of  the  legal 
title  of  the  interest  belonging  to  Upton;  that  the  patentees 
thereupon  organized  the  Comanche  Mining  Company,  they  be- 
coming the  officers  and  stockholders  thereof ;  that  the  said  com- 
pany was  organized  for  the  purpose  of  taking  title  to  the  claim 
patented  as  aforesaid,  and  that  the  patentees  thereupon  con- 
veyed the  said  claim  to  it  by  quitclaim  deed,  the  only  consider- 
ation therefor  being  capital  stock  of  the  company  which  they 
caused  to  be  issued  to  themeselves ;  that  the  company  took  the 
conveyance  of  the  property  with  full  knowledge  of  Upton's 
rights;  that  the  said  company  on  November  10,  1896,  conveyed 
Ihe  claim  to  the  defendant  herein,  but  that  the  defendant  took 
the  conveyance  with  full  knowledge  of  plaintiff's  rights  under 
his  conveyance  from  Upton  through  Frank ;  that  the  defendant 
thereupon  entered  into  the  exclusive  possession  of  the  claim 
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so  conveyed  to  it^  and  has  ever  since  excluded  the  plaintiff  there- 
from^ claiming  to  be  the  exclusive  owner^  and  denying  that  the 
plaintiff  has  any  right  or  interest  therein;  that  defendant  is 
still  in  exclusive  possession  of  the  property,  and  is  mining,  car^ 
rying  away,  and  converting  to  its  own  use  large  quantities  of 
ores  therefrom,  and  will  continue  to  do  so,  refusing  meanwhile 
to  account  to  the  plaintiff  for  any  portion  of  them  or  of  their 
value;  that  it  has  already  taken  therefrom  ores  of  a  value  ex- 
ceeding $4,000,000 ;  that  the  plaintiff  has  no  means  of  knowing 
the  exact  amount  of  the  ores  so  being  taken  from  day  to  day, 
and  thatj  unless  a  receiver  be  appointed  and  the  defendant  en- 
joined, he  will  be  compelled  to  rely  upon  the  good  faith  of  the 
defendant  when  it  is  finally  made  to  account;  that  the  defendant 
will  not,  as  plaintiff  believes,  render  a  ootrrect  account ;  that  it  is 
also  engaged  in  working  other  mines^  and  is  mixing  the  oreef  rom 
the  Comanche  claim  with  the  ores  from  such  other  mines,  and 
is  treating  and  smelting  them  all  together,  though  the  ores  from 
the  Comanche  are  of  much  greater  value;  that  the  ores  from 
the  latter  are  of  great  richness,  and  that  there  can  be  easily  ex- 
tracted of  them  during  each  year  an  amount  of  the  value  of 
$1,000,000 ;  that  the  defendant  is  about  to  convey  all  its  prop- 
erty, including  the  Comanche  claim,  to  a  corporation  formed 
outside  of  the  state  of  Montana,  thus  increasing  the  danger  of 
irreparable  loss  and  damage  to  the  plaintiff  unless  the  defendant 
be  required  to  deliver  one-fourth  of  said  ores  to  a  receiver ;  that 
plaintiff  has  demanded  that  he  be  let  into  possession  of  the 
Comanche  claim  jointly  with  the  defendant,  but  that  his  de- 
mand has  been  refused ;  that  he  has  likewise  demanded  that  de- 
fendant deliver  to  him  on  the  dump  one-fourth  of  all  ores  ex- 
tracted, offering  to  pay  the  defendant  one-fourth  of  the  expenses 
of  mining  the  same,  but  that  this  demand  has  likewise  been  re- 
fused ;  that  plaintiff  is  able,  ready,  and  willing  to  pay  his  part 
of  the  expense  of  working  the  property ;  that  he  and  defendant 
are  in  fact  cotenanta  in  the  property,  the  defendant  owning  an 
undivided  three-fourths  interest  therein;  that  defendant  is 
extracting  the  ores  aforesaid  through  workings  not  on  the  prop- 
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erty,  which  fact  prevents  plaintifF  from  ascertaining  the  amount 
and  value  of  them ;  and  that  prior  to  the  commencement  of  this 
action  the  plaintiff  had  instituted  another  action  against  the 
defendant  and  others  for  the  reformation  of  a  deed  from  Upton 
to  Patrick  Largey,  now  deceased,  and  for  various  other  reliefs, 
as  will  appear  by  the  complaint  filed  with  the  clerk  of  this 
court,  to  which  plaintiff  refers  and  makes  part  hereof,  without 
setting  forth  the  same  at  length,  but  with  the  same  force  and 
effect  as  if  fully  set  forth  herein. 

The  complaint  referred  to  in  the  latter  part  of  the  foregoing 
synopsis  is  copied  into  the  transcript  as  a  part  of  the  complaint 
in  this  cause.  Besides  the  Boston  &  Montana  Consolidated 
Copper  &  Silver  Mining  Company,  there  are  named  as  defend- 
ants therein  David  IS,  Upton,  George  H.  Tong,  Howard  EL 
Zenor,  Nicholas  J.  Bielenberg,  Henry  L.  Frank,  Lula  F.  Lar- 
gey, administratrix  of  the  estate  of  Patridc  Largey,  deceased, 
Charles  S.  Warren,  and  the  Comanche  Mining  Company.  It 
sets  forth,  in  substance,  all  of  the  allegations  contained  in  the 
forgoing  synopsis  touching  the  location  of  the  Comanche 
claim ;  the  proceedings  to  obtain  a  patent  by  Tong  anfl  others ; 
the  alleged  fraudulent  exclusion  of  Upton  from  the  application 
and  from  the  patent;  the  various  conveyances  from  Upton  to 
the  plaintiff;  the  conveyances  from  the  patentees  to  the  Com- 
anche Company,  and  from  that  company  to  the  defendant,  with 
the  all^ation  of  knowledge  on  the  part  of  the  company  and  the 
defendant  as  to  Upton's  rights  at  the  time  the  respective  con- 
veyances were  made  to  them ;  the  exclusive  possession  claimed 
and  held  under  its  conveyance  by  the  defendant;  the  mining 
operations  conducted  by  it;  its  intention  to  convey  all  of  its 
property,  including  the  Comanche  claim,  to  a  corporation 
formed  outside  of  the  state  of  Montana ;  the  cotenancy  of  plain- 
tiff and  the  Boston  &  Montana  Consolidated  Copper  &  Silver 
Mining  Company, — ^and  then  continues  as  follows,  alleging  by 
way  of  information  and  belief  that  David  W.  Upton,  before  he 
had  made  the  conveyance  to  Tong  of  an  undivided  one-fourth 
interest,  and  before  he  conveyed  the  other  one-fourth  interest 
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belonging  to  him  to  H.  L.  Frank,  relocated  a  claim  upon  the 
ground  embraced  by  the  Comanche  claim,  which  he  called  the 
"Grand  Prize,"  and  thereafter,  iat  the  request  of  Largey,  exe- 
cuted a  deed  to  said  Largey  by  which  he  intended  to  convey  to 
the  said  Largey  an  undivided  one-fourth  interest  in  the  Grand 
Prize  claim,  whereas  in  fact,  but  by  mistake  on  his  part,  which 
was  known  to  Largey  at  the  time,  he  actually  conveyed  a  one- 
half  interest;  that  at  the  time  he  made  the  conveyance  to  the 
said  Largey  it  was  represented  to  him  by  Largey  that  the  con- 
veyance in  no  wise  deprived  him  of  any  interest  then  owned 
by  him  in  the  Comanche  lode  claim ;  that  he  relied  upoji  such 
representations  made  by  Largey;  that  the  deed  then  executed 
had  been  prepared  under  the  instructions  of  Largey,  and  was 
understood  by  Upton  to  convey  only  an  undivided  one-fourth 
interest  in  the  Grand  Prize  lode  claim;  that  there- 
after Upton  discovered  that  the  deed,  upon  its  face 
purported  to  convey  an  undivided  one-half  interest; 
that  he  immediately,  upon  his  discovery  of  th.e  fact, 
called  the  attention  of  Largey  to  the  error  made,  and 
that  thereupon  Largey  agreed  with  him  that  it  was  an  error, 
and  that  Largey  would  rectify  it  by  a  reconveyance  to  Upton 
of  an  undivided  one-fourth  interest;  that  Largey  never  made 
the  said  conveyance  as  he  agreed ;  that  the  relocation  made  by 
Upton  of  the  Comanche  claim  under  the  name  of  the  "Grand 
Prize  Lode  Claim"  was  for  the  purpose  of  avoiding  the  conse- 
quences of  an  adverse  decision  which  was  anticipated  as  to  the 
location  of  the  Comanche  lode  claim,  at  that  time  involved 
in  litigation ;  that  thereafter  the  location  of  the  Comanche  lode 
claim  was  held  good,  and  thereupon  the  Grand  Prize  location 
became  nugatory  and  was  abandoned  both  by  Upton  and  Largey 
and  all  the  other  parties  interested ;  that  heretofore,  and  long 
prior  to  the  commencement  of  this  action,  and  after  plaintiff 
became  the  owner  of  the  said  one-fourth  interest  in  the  Com- 
anche claim  theretofore  owned  by  Upton,  the  plaintiff  attempted 
to  assert  his  title  to  the  said  interest,  when,  to  his  surprise,  it 
was  claimed  that  he,  as  the  successor  of  said  Upton,  was  es- 
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topped  from  asserting  any  title  thereto  by  the  deed  of  Upton 
to  Largey  of  the  one-half  interest  in  the  Grand  Prize  claim, 
and  that,  because  said  Upton  had  deprived  himself  of  any  in- 
terest in  the  Comanche  claim,  the  deed  from  Upton  to  Frank 
and  from  Frank  to  Wetzstein  was  void ;  that  the  deed  from 
Upton  to  Largey  of  the  one-half  interest  in  the  Grand  Prize 
claim  was  fraudulent  and  void ;  that,  in  taking  the  conveyance 
of  the  one-fourth  interest  in  the  Comanche  claim  from  Upton 
through  Frank,  the  plaintiff  relied  upon  the  record  of  Upton's 
title,  as  well  as  upon  the  adjudications  by  the  courts  that  the 
location  of  the  Comanche  claim  was  valid ;  that  there  was  no 
record  of  any  conveyance  by  Upton  to  any  other  person  than 
that  to  Frank,  from  whom  plaintiff  purchased ;  and  that  before 
the  bringing  of  this  action  Patrick  A.  Largey  died  intestate. 
and  Lula  F.  Largey  was  appointed  and  qualifie<l  as  adminis- 
tratrix upon  his  estate. 

Xo  allegation  is  made  in  either  complaint  of  any  wrongdoing 
by  defendant  Warren,  the  only  reference  to  him  being  a  state- 
ment in  both  complaints  that  at  the  time  the  application  for 
patent  was  made  he  was  the  owner  of  an  undivided  one-eighth 
interest;  he,  Largey,  Zenor,  and  Bielenberg  having  obtained 
the  interest  of  Turner,  the  colocator  with  Upton,  by  conveyance 
from  him. 

The  prayer  of  the  first  complaint  is  for  a  decree  adjudging 
the  plaintiff  to  be  the  owner  of  an  undivided  one-fourth  interest 
in  the  Comanche  claim ;  that  all  adverse  claims  of  the  defendant 
are  without  right ;  that  the  defendant  be  enjoined,  pending  the 
hearing,  from  mining  and  taking  away  ore ;  and  that  the  plain- 
tiff have  general  relief. 

The  prayer  of  the  second  complaint  is  for  a  decree  adjudging 
the  action  of  Tong  and  his  associates  in  excluding  Upton  from 
the  patent  to  be  fraudulent  and  void;  that  the  one^fourth  in- 
terest owned  by  Upton  in  the  Comanche  claim  under  the  loca- 
tion was  not  conveyed  to  Patrick  A.  Largey  by  the  deed  to  the 
one-half  interest  in  the  Grand  Prize  claim ;  that,  if  it  be  held 
that  this  deed  conveyed  any  interest  whatever,  it  be  reformed 
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80  as  to  show  the  true  intent  of  the  parties  at  the  time  it  was 
made,  and  that  the  reformation  be  so  made  as  to  relate  to  the 
date  of  the  conveyance  by  Upton  to  Largey ;  that  it  be  adjudged 
that,  at  the  time  Upton  conveyed  or  executed  the  deed  to  a  one- 
fourth  interest  in  the  Comanche  claim  to  H.  L.  Frank,  he  was 
the  sole  owner  and  entitled  to  the  possession  of  the  interest  so 
conveyed,  and  that  plaintiff  by  his  conveyance  from  Frank  be- 
came entitled  to  the  said  interest;  that  plaintiff's  title  thereto  be 
forever  quieted ;  that  the  plaintiff  and  the  Boston  &  Montana 
Consolidated  Copper  &  Silver  Mining  Company  be  declared 
to  be  cotenants  in  the  Comanche  claim,  the  plaintiff  being  en- 
titled to  a  one-fourth  interest,  and  the  said  corporation  to  the 
remaining  interest;  and  that  the  plaintiff  have  {*uch  further 
relief  as  to  the  court  may  seeip  proper. 

Before  proceeding  to  discuss  the  questions  presented  by  aj)- 
pellant,  we  stop  to  remark  that  no  question  was  made  in  the 
court  below,  nor  is  any  made  in  this  court,  as  to  the  form  of 
the  complaint,  or  as  to  the  sufficiency  of  the  allegations  con- 
tained in  it  To  say  the  least  of  it,  the  incorporation  in  the 
complaint  in  this  case  of  the  allegations  contained  in  the  com- 
plaint file^l  in  another  and  a  separate  cause,  naming;  other  par- 
ties as  defendants  by  reference,  merely,  is  of  very  questionable 
propriety.  Inasmuch,  however,  as  the  appellant  makes  no  ques- 
tion as  to  the  method  adopted  in  this  regard,  we  pass  it  without 
further  comment. 

1.  The  appellant  contends  that  the  evidence  adduced  at  the 
hearing  was  insufficient  to  warrant  the  issuance  of  an  injim-^- 
tion.  AVe  shall  not  now  undertake  to  determine  the  merits  of 
this  contention,  for  the  reason  that  the  order  must  be  reversed 
on  other  grounds.  By  the  time  another  hearing  can  be  had  in 
the  district  court,  a  wholly  different  situation  may  be  pre- 
sented, and  we  would  avoid  prejudicing  the  rights  of  the  par- 
ties as  they  may  then  be  made  to  appear.  Furthermore,  as  will 
appear  from  matters  referred  to  hereafter,  it  may  be  that  the 
rights  of  the  parties  will  have  been  finally  determined  before 


26  Mont.]       Wetzstein  v.  B.  &  M.  C.  C.  &  S.  M.  Co,        201 

another  hearing  can  be  had,  in  which  event  such  hearing  will 
be  entirely  unnecessary. 

2.  The  plaintiff  introduced  evidence  tending  to  support  the 
allegations  of  his  complaint.  Thereupon  the  defendant  offered 
to  introduce  as  evidence  its  proposed  answer  to  the  complaint 
in  this  cause,  and  also  the  proposed  answer  in  the  cause  the 
complaint  in  which  is  adopted  as  a  part  of  the  complaint  in 
this  cause  by  reference.  This  latter  cause  is  designated  in  the 
district  court  records  as  Xo.  9,081.  These  answers  are  verified 
by  one  C.  S.  Batterman,  superintendent  of  the  defendant,  upon 
his  information  and  belief.  Upon  objection,  they  were  ex- 
cluded as  incompetent  Defendant  assigns  error.  The  ruling 
was  correct  Ex  parte  affidavits  may  be  used  by  the  plaintiff 
as  evidence  in  support  of  an  application  for  an  injunction. 
(Code  of  Civil  Procedure,  Sec.  872.)  Likewise  they  may  be 
used  by  defendant  in  resisting  the  application.  {Id.  Sec.  875.) 
In  the  latter  case  oral  evidence  may  also  be  resorted  to  by  both 
parties,  but  the  answer,  if  verified,  has  the  effect  only  of  an 
affidavit  (Id.  877.)  It  docs  not  follow,  however,  that  the 
ordinary  rules  of  evidence  are  not  to  be  observed  in  the  use 
of  such  affidavits.  It  was  said  in  Thompson  v.  Ocean  City 
Railroad  Co.  (X.  J.  Ch.),  37  Atl.  129:  "It  would  seem  that 
the  same  rule  must  be  applied  to  distinguish  between  testimony 
that  is  admissible  and  testimony  that  is  nonevidential,  whether 
such  testimony  is  found  in  affidavits  to  be  used  as  a  ground  for 
obtaining  an  injunction,  or  the  testimony  is  produced  in  open 
court  by  the  examination  of  witnesses  to  support  any  litigated 
fact''  In  Bennett  Bros.  Co.  v.  Congdon,  20  Mont.  208,  50 
Pac.  556,  this  court,  speaking  through  Mr.  Justice  Hunt,  said: 
"A  court  is  sometimes  called  upon  to  grant  a  temporary  re- 
straining order  to  show  cause,  upon  papers  or  testimony  which 
at  first  examination  appear  to  be  sufficient,  yet  afterwards  are 
held  not  to  be.  In  certain  instances,  haste  in  issuing  a  restrain- 
ing order  is  necessary  to  prevent  the  doing  of  an  act  which,  if 
done,  would  apparently  work  irreparable  injury  to  another. 
A  judge,  imder  such  circumstances,  must  do  the  best  he  can, 


202        Wetzstein  v.  B.  &  M.  G.  C.  &  S.  M.  Co.     [Dec.  T.'Ol 

by  acting  upon  the  testimony  at  hand.  But  when  the  return 
day  has  come  the  parties  may  offer  strictly  legal  testimony  foi 
the  purpose  of  continuing  or  dissolving  the  order,  and  if  they 
do,  it  is  the  duty  of  the  court  to  hear  and  consider  it^  and 
to  exercise  its  Ic^al  discretion  upon  all  that  is  competent  and 
properly  before  it"  Mr.  Justice  Hunt  cites  Thompson  v.  Rail- 
road Co,,  and  approves  the  passage  quoted  supra  as  embodying 
a  correct  statement  of  the  rule  applicable  to  such  affidavits.  The 
use  of  affidavits  in  preliminary  injunction  proceedings,  whether 
it  finds  its  sanction  in  the  usages  of  courts  of  equity,  or  is 
founded  upon  express  authority  of  the  statute,  has  for  its  pur- 
pose the  expediting  of  the  hearing  in  order  that  relief  may  be 
quickly  obtained  from  impending  injury,  for  which,  if  it  were 
allo\ved  to  occur,  the  law  could  not  afford  adequate  remedy. 
The  rule  goes  no  further,  however,  than  to  excuse  the  complain- 
ing party  from  the  necessity  of  presenting  his  evidence  in  the 
ordinary  Avay ;  that  is,  by  the  testimony  of  witnesses  sworn  an  I 
examined  orally  at  the  hearing  in  the  presence  of  the  adverse 
party,  or  by  means  of  depositions  taken  upon  notice  under  the 
provisions  of  the  statute.  The  statute  regulating  the  issuance 
of  injunctions  without  notice  (Code  of  Civil  Procedure,  Sec. 
872)  recognizes  this  principle,  by  providing  that  no  injunction 
shall  issue  upon  the  complaint  alone,  unless  it  be  verified  and 
the  material  allegations  setting  forth  the  grounds  therefor  be 
made  positively,  and  not  upon  information  and  l)elief.  Not 
only  must  the  allegations  be  made  in  the  form  of  positive  state- 
ment, but  the  affidavit  of  verification  must  also  be  positive,  so 
that  the  action  of  the  court  or  judge  in  making  the  order  in  the 
first  instance  may  be  based  upon  an  unequivocal  statement  of 
fact.  (Butte  £  Boston  Consol.  Min.  Co,  v.  Monta?ia  Ore  Pur- 
chasing Co,,  24  Mont.  125,  60  Pac.  1039.)  If  the  complaint 
does  not  meet  these  requirements,  no  injunction  can  be  granted, 
unless  there  be  presented  in  support  of  the  application  an  affi- 
davit of  some  one  who  speaks  from  his  own  knowledge.  The 
same  principle  must,  of  necessity,  apply  in  contested  applica- 
tions for  injunction,  and  there  is  no  reason  why  the  rule  should 
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be  relaxed  in  favor  of  the  defendant  when  he  appears  to  resist 
the  application.  A  witness  sworn  to  testify  orally  would  not 
be  permitted  to  depose  to  mere  hearsay  statements,  neither  may 
an  affidavit  embodying  only  hearsay  statements  be  considered 
of  any  evidentiary  value.  The  court  in  such  proceedings  mu^t 
deal  with  facts  established  under  recognized  rules  of  evidence, 
except  so  far  as  the  method  of  presenting  them  may  be  modi- 
fied by  recognized  usages  of  courts  of  equity,  or  by  express 
statutory  provision.  It  is  only  by  a  consideration  of  facts  so 
produced  that  the  court  may  be  moved  to  exercise  its  discretion 
in  granting  or  refusing  the  demanded  relief.  (Bennett  Bros. 
Co.  V.  Congdon,  supra,  and  cases  cited;  2  Cyc.  Law  &  Proc. 
35,  notes  "a'^  and  "b") 

3.  The  defendant  offered  also  the  pleadings,  judgment  and 
findings  in  a  cause  designated  on  the  district  court  calendar 
as  Xo.  5,050,  wherein  the  plaintiff  in  this  cause  was  plaintiff, 
and  the  Comanche  Mining  Company  and  all  the  persons  named 
as  defendants  in  cause  No.  9,081,  supra,  except  Upton,  were 
named  as  defendants,  besides  certain  other  parties  alleged  to 
be  interested  in  the  Comanche  claim  as  privies  of  the  other 
defendants.  This  suit  was  begun  on  March  21,  1894,  and  the 
record  was  offered  for  the  purpose  of  showing  that  it  was  sought 
by  plaintiff  therein  to  obtain  a  decree  declaring  the  defendants 
trustees  of  the  legal  title  of  an  undivided  one-  fourth  interest 
in  the  Comanche  claim,  for  the  use  and  benefit  of  plaintiff, 
upon  the  same  facts  which  are  alleged  in  the  pleadings  in  this 
cause.  There  were  included  in  the  same  offer  the  original  com- 
plaint, demurrer,  application  for  injunction,  order  denying  the 
same,  and  final  judgment  on  demurrer  in  another  cause,  num- 
bered 8,304,  wherein  the  plaintiff  herein  was  plaintiff,  and  the 
defendant  herein  was  named  as  defendant  In  that  cause  a 
judgment  was  sought  decreeing  the  plaintiff  to  be  the  owner  of 
the  same  undivided  one-fourth  interest  in  the  Comanche  claim 
involved  in  this  cause  and  in  No.  5,050,  supra.  This  second 
record  was  offered  for  the  purpose  of  showing  this  fact,  and 
that,  basing  his  right  of  recovery  upon  the  same  facts  alleged 
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in  the  complaint  in  this  cause,  except  as  to  the  mistake  in  the 
Grand  Prize  deed,  the  plaintiff  had  applied  for  and  been  denied 
relief  by  way  of  a  preliminary  injunctioni  In  connection  with 
the  foregoing  records  there  was  also  offered  an  affidavit  of  L.  O. 
Evans,  one  of  defendant's  counsel.  This  affidavit  gives  a  suc- 
cinct history  of  the  controversy  between  plaintiff,  as  grantee 
of  Upton,  and  the  original  patentees  of  the  Comanche  claim, 
the  Comanche  Mining  Company,  and  the  defendant,  the  presr 
ent  holder  of  the  legal  title,  and  tends  to  identify  both  of  the 
actions  referred  to  as  actions  between  the  same  parties,  or  their 
privies,  and  as  involving  the  same  interest  in  the  property 
under  the  same  claim  of  title.  The  affidavit  further  shows  that 
cause  5,050  is  pending  in  this  court  upon  appeals  from  the 
judgment  and  an  order  denying  a  new  trial,  and  that  upon  ap- 
peal to  this  court  from  the  order  denying  an  injunction  in  cause 
8,304  the  order  was  affirmed.  These  original  files  and  the  affi- 
davit were,  upon  objection  of  the  plaintiff,  excluded  from  the 
evidence  as  incompetent  and  immaterial.  We  think  the  ruling 
erroneous.  The  record  in  5,050  shows  that  the  plaintiff 
founded  his  right  to  recover  therein  upon  the  allegation  that 
Upton  was  one  of  the  original  locators  of  the  Comanche  claim, 
that  he  had  never  conveyed  any  interest  therein  except  a  one- 
fourth  interest  to  Tong,  and  that  he  had  been  fraudulently  ex- 
cluded from  the  patent  by  Largey  and  his  associates,  although 
at  the  time  of  the  application  he  appeared  of  record  to  be  the 
OAvner  of  a  fourth  interest  It  further  shows  that,  besides  a 
denial  of  many  of  the  affirmative  allegations  of  the  complaint, 
separate  defenses  were  interposed  as  follows:  (1)  That  the 
plaintiff  had  no  interest  in  the  Comanche  claim,  for  the  reason 
that  in  1880,  a  short  time  after  the  location  was  made,  Upton 
had  conveyed  the  interest  claimed  by  plaintiff  to  one  Collins, 
who  on  or  about  August  6,  1884,  had  conveyed  to  Patrick  A. 
Largey,  and  therefore  that  the  deed  by  Upton  to  Frank,  plain- 
tiff's grantor,  conveyed  no  interest  whatever;  (2)  that  on  or 
about  August  6,  1884,  Upton  represented  to  Largey  that  Col- 
lins owned  the  interest  in  controversy ;  that  he  induced  Largey 
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to  purchase  the  same  and  take  a  deed  therefor  from  CoUina 
for  a  large  sum  of  money;  that  Largey,  with  Upton's  knowl- 
edge, expended  money  in  protecting  the  title  to  the  claim  and 
in  developing  it;  and  that  by  his  acts  in  this  regard  the  said 
Upton  had  estopped  himself  and  his  grantees  forever  from  mak- 
ing a  claim  to  any  interest  therein;  and  (3)  that  the  Comanche 
claim  was  a,lao  designated  and  known  by  Upton  as  the  *^Grand 
Prize  Claim ;"  that  on  November  23,  1885,  he  had  conveyed  to- 
Largey  a  one-half  interest  therein ;  to  Zenor,  named  as  defendant,. 
a  one-fourth  interest;  and  subsequently  in  1889,  to  defendant 
Tong  the  remaining  one-fourth  interest;  that  by  these  convey- 
ances the  said  Upton  had  parted  with  all  interest  that  he  ever 
had  in  the  ground  covered  by  the  Comanche  claim,  and  there^ 
fore  that  the  plaintiff  acquired  no  interest  whatever  by  his  con- 
veyance from  Upton.  It  appears  that  the  cause  was  tried  upon 
the  issues  made  upon  these  defenses  by  denials  on  the  part  of 
the  plaintiff  as  to  the  two  first,  and  by  an  allegation,  by  way 
of  avoidance  as  to  theJ  last,  that  the  Grand  Prize  location 
was  made  in  order  to  hold  the  ground  covered  by  the  Comanche 
claim  in  case  it  should  be  adjudged,  in  an  adverse  suit  then 
pending  between  the  claimants  under  that  location  and  their 
adversaries  who  claimed  under  another  location,  known  as  the 
"Smelter  Claim,"  that  the  Comanche  location  was  invalid,  and 
that,  the  Comanche  location  having  subsequently  been  held 
to  be  valid,  the  Grand  Prize  location  was  abandoned  by  all  the 
parties  in  interest.  It  also  appears  that  the  court  made  special 
findings  upon  all  of  these  issues.  It  found  upon  the  first  two 
in  favor  of  the  defendants,  namely,  that  in  1880  Upton  con- 
veyed to  Collins  the  interest  now  claimed  by  plaintiff ;  that  on 
or  about  August  6,  1884,  Upton  induced  Largey,  by  represent- 
ing to  him  that  Collins  owned  the  interest,  to  buy  it  from  Col- 
lins, with  other  property,  for  the  sum  of  $2,500,  and  that  Lar- 
gey in  so  purchasing  relied  upon  Upton's  representations ;  and 
that  Upton  received  a  commission  of  $100  for  negotiating  the 
purchase  from  Collins.  Upon  the  third  defense  the  issue  was 
found  in  favor  of  plain/tiff, — that  although  the  Grand  Prize- 
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location  was  made  for  the  beaiefit  of  Upton,  Largey  and  their 
associates,  and  interest  therein  conveyed  to  Largey,  Zenor  and 
Tong,  as  claimed  by  defendant,  yet,  when  the  Comanche  loca- 
tion was  held  valid,  all  the  parties,  including  Largey  and  Up- 
ton, had  abandoned  the  Grand  Prize  location  as  nugatory.  It 
was  adjudged  and  decreed  upon  these  findings  that,  at  the  time 
the  patent  was  issued  to  Largey  and  his  associates,  Upton  had 
no  legal  or  equitable  interest  in  the  property,  and  that  the  plain- 
tiff acquired  no  interest  whatever  therein  by  virtue  of  the  con- 
veyance from  Upton  after  the  patent  was  issued.  It  thus  ap- 
pears that  the  altimate  question  involved  in  cause  5,050  (that 
is,  the  ownership  of  the  interest  in  question)  was  the  same 
question,  fundamentally,  as  the  one  involved  in  this  case. 

This  question  was  agitated  between  the  plaintiff  and  the 
grantors  of  the  defendant  It  was  adjudged  in  favor  of  the 
latter  upon  two  distinct  grounds,  either  of  which,  so  long  as 
the  judgment  stands,  is  conclusive  against  the  claim  of  the 
plaintiff,  without  regard  to  the  character  of  the  Grand  Prize 
deed ;  for,  if  the  judgment  should  finally  be  affirmed,  it  would 
forever  preclude  the  plaintiff  from  obtaining  a  reformation  of 
that  deed,  whether  it  was  executed  under  a  misapprehension  by 
Upton  or  not  The  adjudication  that  the  Grand  Prize  location 
was  abandoned  because  the  ground  cQvered  by  it  was  already 
covered  by  the  Comanche,  a  valid  location  under  which  Upton 
and  his  associates  obtained  title,  was  necessarily  an  adjudica- 
tion that  none  of  them  obtained  any  title  under  the  Grand  Prize 
location.  This  is  binding  upon  the  parties  to  that  judgment,  as 
well  as  upon  their  privies.  The  defendant,  so  long  as  the  judg- 
ment stands,  could  not  be  heard  to  say  that  it  obtained  any  title 
under  it;  neither  should  the  plaintiff,  who  tendered  the  issue, 
and  after  it  had  been  determined  in  his  favor,  be  heard  to  assert 
that  it  stands  as  an  impediment  to  his  rights,  which  the  court 
should  remove  by  a  separate  decree.  If  that  judgment  were 
affirmed,  and  were  properly  pleaded  as  a  bar  to  this  action,  the 
cqjirt  would  be  compelled  to  hold  it  conclusive  upon  the  plain- 
tiff.   It  meets  all  the  requirements  of  the  statute  (Code  of  Civil 
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Procedure,  Sees.  3196,  3199)  which  declares  tlie  rule  as  to  what 
matters  are  to  be  deemed  concluded  by  a  former  judgment  be- 
tween the  samo  parties  and  their  successors  in  interest.  The 
question  here,  however,  is  not  whether  the  judgment  is  con- 
clusive upon  plaintiff's  right  to  maintain  this  action, — as  de- 
fendant contends ;  the  question  is,  was  the  judgment  admissible 
as  a  fact  of  import  for  the  court  to  consider  with  other  evidence 
in  determining  plaintiff's  right  to  an  injunction  ?  Appearing, 
as  it  does,  to  have  adjudicated  the  ultimate  rights  of  the  par- 
ties in  the  subject  of  the  controversy,  it  falls  clearly  within 
the  principle  of  Boston  &  Montana  Consol.  Copper  &  Silver 
Mvn.  Co,  V.  Montana  Ore  Purchasing  Co.,  25  Mont.  87,  66 
Pac.  752,  recently  decided  by  this  court,  and  furnishes  a  rea- 
son which  would  ordinarily,  in  the  discretion  of  the  court,  be 
sufficient  to  warrant  a  denial  of  the  injunction. 

The  record  was  admissible  upon  other  grounds.  It  was  con- 
tended at  the  hearing  that  the  injunction  should  not  issue  be- 
cause, whatever  ultimate  right  the  plaintiff  might  finally  be 
found  to  have,  Ije  had  failed  to  apply  promptly  for  relief,  and 
that  his  own  laches  precluded  any  relief  by  way  of  preliminary 
injunction.  Had  the  evidence  been  admitted,  it  would  have 
appeared  from  it  and  other  facts  submitted  that  though  the 
Grand  Prize  deed  had  been  in  existence  since  1885,  and  though, 
at  the  trial  of  cause  6,050  in  the  district  court,  Upton  was  con- 
fronted with  this  deed,  and  interrogated  fully  about  it^  and 
though  iJie  removal  of  ores  from  the  Comanche  claim  had  been 
going  on  for  at  least  three  years  at  the  time  this  application 
was  made,  no  claim  was  ever  made  by  him  or  the  plaintiff  until 
the  bringing  of  this  suit^  in  February,  1901,  that  the  deed  was 
fraudulent  or  was  executed  by  mistake.  It  is  of  some  signifi- 
cance, also,  that  the  deed  was  an  important  element  in  con- 
troversy at  the  trial  of  that  cause,  and  yet  no  mention  was  made 
of  the  mistake  in  its  execution  in  1885.  These  facts  were 
proper  to  be  considered,  with  the  other  facts  submitted,  in  de- 
teormining  whether  the  plaintiff  had  slept  upon  his  rights  and 
was  not  entitled  to  preliminary  relief. 


208        Wetzstein  v.  B.  &  M.  C.  C.  &  S.  M.  Co.     [Dec  T.'Ol 

The  record  in  cause  8,304  was  admissible  as  tending  to  show, 
in  connection  with  the  record  in  5.050  and  the  other  evidence 
in  the  case,  that  an  injunction  had  been  previously  sought  and 
denied  in  that  suit  upon  the  same  facts  and  issues  which  are 
involved  in  this  case.  It  shows  that  the  plaintiff  attempted 
to  assert  title  to  the  same  initerest  in  the  Comanche  claim  which 
he  asserts  in  this  case,  and  as  derived  from  the  same  source.  It 
also  appears  from  it  and  the  other  facts  which  are  in  evidence 
that  the  character  of  the  Grand  Prize  deed  was  known  at  the 
time  the  suit  was  brought.  In  offering  it  the  defendant  sought 
to  bring  the  case  within  the  rule  laid  down  by  some  courts,  that, 
after  an  injunction  has  once  been  refused  in  an  action  between 
the  same  parties,  a  second  application  will  not  be  entertained, 
either  in  the  same  action  or  in  another  subsequently  brought, 
when  it  appears  that  the  second  application  is  based  upon  the 
same  grounds  upon  which  the  first  application  was  made,  or 
upon  grounds  which  might  have  availed  in  the  first  instance. 
The  following  authorities  lend  support  to  the  views  contended 
for  by  the  defendant:  16  Am.  &  Eng.  Enc.  Law  (2d  Ed.), 
365;  2  High  on  Injunctions,  Sec.  1586;  Porter  v.  Morere,  30 
La.  Ann.  230;  Beach  on  Injunctions,  Sec.  155;  Endicott  v. 
Mathis,  9  ^N.  J.  Eq.  110.  While  we  would  not  be  willing  to  go 
so  far  as  to  declare  that  this  seemingly  harsh  rule  should  be 
rigorously  applied  to  all  cases  where  a  second  application  is 
made  for  an  injunction  in  the  same  or  a  second  action,  we  are 
nevertheless  of  the  opinion  that  it  is  a  rule  of  wholesome  appli- 
cation in  cases  involving  serious  doubt  upop  the  merits,  or 
where  the  circumstances  leave  the  court  in  uncertaintv  as  to 
the  good  faith  of  the  application,  or  where  it  is  doubtful 
whether  the  plaintiff  is  chargeable  with  laches.  Upon  this 
theory,  the  evidence  should  have  been  admitted  and  considered. 

The  affidavit  of  Evans  is  made  upon  knowledge  It  served  to 
render  clear  the  identification  of  the  parties  in  the  various  suits 
referred  to,  and  also  the  subject-matter  involved  therein.  On 
this  theory,  it  should  have  been  admitted  and  considered. 

The  order  of  the  district  court  is  reversed,  and  the  cause  is 
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remanded,  with  directions  to  proceed  in  accordance  with  the 
views  expressed  herein. 

Reversed  and  remanded. 

Mr.  Justice  Milburn:    I  concur. 

Mr.  Justice  Pigott:  I  concur  in  the  foregoing  opinion, 
except  the  paragraph  with  reference  to  the  admissibility  of  the 
record  in  cause  8,304.  As  to  the  views  therein  stated,  I  express 
no  opinion. 


THRELKELD,  Eespondent,  v.  O'NEAL,  Appellant. 

(No.  1,748.) 

On  Motion  to  Dismiss  Appeals. 

(Submitted  December  16,  1901.     Decided  December  23,  1901.. 

Appeal — TJndertakmg  on  Appeal — Sureties — Exception — Fail- 
ure to  Justify — Effect — Appeal  from  New  Trial  Order — 
Notice  of  Appeal — Service  and  Filing — Time — Failure  to 
File — Dism/lssal. 


1.  Where  an  affldavit  made  by  the  attorney  for  the  respondent  on  appeal  in 
support  of  the  motion  to  dismiss  was  filed  with  the  clerk  of  the  supreme 
court,  but  it  did  not  appear  that  the  aflidayit  was  served  on  the  appellant 
or  his  attorney,  the  afBdavit  will  not  be  considered,  but  will  be  stricken 
from  the  file. 

2.  Under  Section  1732,  Code  of  Civil  Procedure,  a  failure  of  the  sureties  on 
an  undertaking  on  appeal  to  justify,  after  exception  to  their  sufficiency, 
does  not  render  the  appeal  ineffectual  so  as  to  authorise  a  dismissal  thereof, 
but  merely  destroys  the  effect  of  the  undertaking  in  so  far  as  it  would 
operate  as  a  «iiper«e{|ea«. 

8.  Where  a  notice  of  appeal  from  an  order  denying  a  new  trial  was  not  filed 
with  the  clerk  of  the  district  court  and  serred  within  60  days  after  the 
order  denying  the  motion  was  entered,  as  required  by  Code  of  Civil  Pro- 
cedure, Sec.  1728,  Subd  3,  and  Section  1724,  the  appeal  from  such  order 
must  be  dismissed. 

Vol.  XXVI— m 
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Appeal  from  District  Court,  Deer  Lodge  County;  Welling 
Napton,  Judge. 

Action  by  Anna  M.  Threlkeld  against  Georgo  B.  O'Xeal. 
Judgment  was  rendered  in  favor  of  plaintiff,  and  defendant 

appealed  therefrom  and  from  an  order  denying  a  new  triaL 
Motion  to  dismiss  appeal  from  the  judgment  denied,  and  mo- 
tion to  dismiss  the  appeal  from  the  order  refusing  a  new^  trial 
granted. 

Mr.  J.  H.  Duffy,  for  Respondent 

ME.  JUSTICE  PIGOTT  delivered  the  opinion  of  the  court. 

Motion  to  dismiss  appeals.  Judgment  in  favor  of  the  plain- 
tiff (respondent)  and  against  the  defendant  (appellant)  was 
entered  in  the  district  cooirt  on  Mav  23,  1901.  An 
order  denying  the  defendant's  motion  for  a  ne^v  trial 
was  entered  on  August  31,  1901.  On  October  31, 
1901,  a  notice  of  appeal  from  the  judgment  and  from  the 
order  was  served  upon  the  attorney  for  the  plaintiff;  it  was 
filed  with  the  clerk  of  the  court  below  on  November  2,  1901. 
On  the  day  last  mentioned  an  undertaking  to  effectuate  the 
appeals  was  filed.  The  plaintiff  excepted  to  the  pufficiency  of 
the  sureties ;  but  neither  they  nor  other  sureties  justified,  and 
more  than  twenty  days  elapsed  after  the  defendant  was  served 
with  notice  of  plaintiff's  exception  to  the  sufficiency  of  the 
sureties  and  before  the  present  motion  was  made.  The  respond- 
ent moves  the  dismissal  of  each  appeal. 

Written  opinions  are  but  rarely  delivered  in  this  court  upon 
motions  to  dismiss,  but  the  misapprehension,  by  some  members 
of  the  bar,  of  the  effect  of  the  failure  of  sureties  in  an  under- 
taking an  appeal  to  this  court  to  justify,  induces  us  to  depart 
from  our  custom. 

1.  Among  Ihe  papers  submitted  for  our  consideration  is 
an  affidavit  made  by  the  attorney  for  the  respondent  in  support 
of  the  motion  to  dismiss,  and  which  he  has  caused  to  be  filed 
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Avith  the  clerk  of  this  court.  It  doee  not  appe^ir  that  the  affi- 
davit was  served  either  personally  or  constructively  upon  the 
appellant  or  his  attorney.  Under  these  circumstances  the  affi- 
davit will  not  be  considered,  but  must  be  stricken  from  the  files. 
It  is  so  ordered. 

2.  The  appeal  from  the  judgment  is  not  ineffectual  because 
the  sureties  failed  to  justify  as  required  by  Section  1732  of 
the  Code  of  Civil  Procedure.  Such  failure  destrovs  the  effect 
of  the  undertaking  in  so  far  only  as  the  undertaking  may  oper- 
ate as  a  siipej'sedeas.  This  is  the  manifest  meaning  of  the  sec- 
tion. {King  v.  Pony  Gold  Mining  Co.,  24  Mont.  470,  62  Pac. 
7.^3.)  Xothing  in  State  ex  rel.  Allen  v.  Napton,  24  Montana, 
450  (62  Pac.  686),  where  the  interpretation  of  Sections  1760 
and  1763  of  the  (^ode  of  Civil  Procedure  was  involved,  is  to  the 
contrary.  In  that  case  the  plaintiff  excepted  to  the  sufficiency 
of  the  sureties  who  had  signed  the  undertaking  given  to  effectu- 
ate an  appeal  from  a  justice's  court  to  a  district  court,  and 
neither  they  nor  other  sureties  justified.  The  plaintiff  season- 
ablv  moved  a  dismissal  in  the  district  court :  and  we  held  the 
apj)eal  ineffectual  because  of  the  failure  of  the  sureties  to  jus- 
tify. The  statute  governing  was  Section  1763,  supra,  which 
has  to  do  with  api>eals  to  the  district  court ;  it  provides,  in  ef- 
fect, that,  unless  sureties  justify  within  the  time  specified  there- 
in after  exception  to  their  sufficiency,  the  appeal  from  a  jus- 
tice's court  must  be  regarded  as  if  an  undertaking  had  not  been 
given.  It  differs  materially  from  Section  1732,  supra,  which 
has  to  do  with  appeals  from  district  courts  to  the  supreme  court. 
Under  the  provisions  of  Section  1763,  omission  to  justify  (if 
taken  advantage  of  at  the  proper  time)  renders  an  appeal  from 
a  justice's  court  to  a  district  court  ineffectual;  while  by  the 
terms  of  Section  1732,  omission  of  sureties  to  justify  has  no 
effect  whatever  upon  the  appeal  itself,  but  only  prevents  tin; 
undertaking  from  operating  thereafter  as  a  supersedeas. 

The  motion,  in  so  far  as  it  is  directed  to  the  appeal  from 
the  judgment,  is  denied. 

3.  Subdivision  3  of  Section  1723  of  the  Code  of  Civil  Pro- 
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cedure  provides,  in  substance,  that  an  appeal  may  be  taken  to 
the  supreme  court  from  an  order  refusing  a  new  trial  within 
sixty  days  after  it  is  entered  in  the  minutes  of  the  court  or 
filed  w^ith  the  clerk.  Section  1724  provides  that  an  appeal  is 
taken  by  filing  with  the  clerk  a  notice  of  appeal  and  serving  a 
similar  notice  on  the  adverse  party  or  his  attorney.  The  notice 
of  appeal  not  having  been  served  and  filed  within  sixty  days 
after  the  order  was  entered,  the  motion,  in  so  far  as  it  is  di- 
rected to  the  order  refusing  a  new  trial,  is  granted. 

The  affidavit  of  counsel  for  the  respondent  is  stricken  off  the 
file,  the  motion  to  dismiss  the  appeal  from  the  judgment  is 
denied,  and  the  motion  to  dismiss  the  attempted  appeal  from 
the  order  denying  a  new  trial  is  granted. 


MATUSEVITZ,  Appellant,  v.  HUGHES,  Respondent. 

26   8U  (Na  1.370.) 

^ W 

30   6g7  (Submitted  November  15,  1901.     Decided  December  23,  1901.) 

26   212 
d31 9 

"26~2i2|      Appeal — Briefs — Rules  of  Supreme  Court — Failure  ta  Observe 
'  — Affirmance — Assignments  of  Error — Cross-Examdnation — 

Evidence. 

Under  Supreme  Court  Rule  X,  an  order  appealed  from  will  be  affirmed  where 
the  statement  of  the  case  in  appellant's  brief  does  not  conform  to  the  Rule. 

On  Reconsideration^  Without  Rbhbabino. 

1.  Where  the  matters  assigned  in  appellant's  brief  as  errors  do  not  on  their 
face  seem  to  be  such  as  can  be  injurious  to  any  one,  they  will  not  be  con- 
sidered. 

2.  Where  appellant's  brief  contains  no  reference  to  any  line  or  page  of  the 
transcript  where  the  matters-  referred  to  in  certain  assignments  of  error 
can  be  found,  such  assignments  will  not  be  con^iidered. 

3.  Assignments  of  error  based  upon  questions  asked  a  witness  upon  cross- 
examination  which  elicit  no  prejudicial  answers,  will  not  be  considered. 

4.  Assignments  of  error  not  touched  upon  in  appellant's  brief  or  oral  argu- 
ment may  not  be  considered. 
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5.  It  is  reTersible  error  for  the  trial  court  to  overrule  a  motion  to  strike  out 
hearsay  and  incompetent   evidence. 

0.  If  a  witness  shows  himself  to  have  been  for  a  long  time  in  a  position  to 
know  and  hear  what  neighbors  say  about  a  person,  and  he  has  never  heard 
the  character  of  such  person  questioned  or  talked  about,  this  fact  is  com- 
petent evidence  tending  to  prove  good  character  of  such  person. 

7.  A  written  receipt  given  by  the  district  court  clerk  for  certain  money  al- 
leged to  have  been  paid  upon  a  Judgment,  is  not  competent  evidence  to 
prove  that  the  Judgment  creditor  got  the  money. 

Appeal  from  District  Court,  Silver  Bow  Coninty;  William 
Clancy,  Judge. 

Action  by  Fannie  Matusevitz  against  Lillie  R.  Hughes,  ad- 
ministratrix of  the  estate  of  S.  J.  Reynolds,  deceased.  There 
was  judgment  for  defendant,  and  from  an  order  denying  a  nev/ 
trial  the  plaintiff  appeals.  Affirmed.  On  reconsideration,  re- 
versed. 

Mr.  Oliver  M.  Hall,  Mr.  E.  B.  Howell  and  Mr.  G.  W.  Sta- 
ple ton,  for  Appellant 

Mr.  John  T.  Baldwin  and  Messrs.  McBride  &  McBride,  for 
Respondent. 

MR.  JUSTICE  MILBURX  delivered  the  opinion  of  the 
court 

This  cause  is  before  us  upon  appeal.  At  the  time  when  appel- 
lant's brief  was  filed,  September  5,  1899,  the  following  rule  of 
this  court  was,  and  now  is,  in  force,  to-wit: 

"(3)  Contents  of  Brief.  The  appellant's  brief  shall  con- 
tain, in  the  order  here  stated: 

*'(a)  A  concise  abstract  or  statement  of  the  case,  present- 
ing succinctly  the  questions  involved,  and  the  manner  in  which 
they  are  raised,  which  abstract  shall  refer  to  the  page  numbers 
in  the  transcript  in  such  manner  that  pleadings,  evidence,  or- 
ders and  judgment  may  be  easily  found.  *  *  *"  (Rule 
X,  22  Mont  xxxiv,  57  Pac.  vii.) 

The  statement  of  the  case  in  the  brief  does  not  conform  to 
the  rule  in  any  respect,  except  that  it  is  concise.     It  even  fails 
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to  inform  the  court  from  what  order  or  judgment  the  appeal 
is  taken,  or  that  there  ever  was  an  order  or  judgment  made  or 
entered  in  the  case.  The  transcript  embraces  598  pages  of 
matter,  and,  as  appellant  says,  is  unusually  cumbersome.  From 
the  notice  of  appeal  we  find  that  the  action  of  the  court  from 
which  appeal  was  taken  was  an  order  denying  a  motion  for  .1 
new  trial. 

The  rules  of  court  are  necessary,  and  are  made  to  be  obeyed. 
For  failure  to  obey  the  rule  mentioned,  the  order  appealed  from 
is  affirmed,  on  authority  of  McCleary  v.  Crowley,  22  Mont. 
245,  56  Pac.  227;  Gibson  v.  Hubbard,  22  Mont.  517,  57  Pac. 
88 ;  Anderson  v.  Carlson,  23  Mont.  43,  57  Pac.  439 ;  Smith  v. 
Denniff,  23  Mont.  65,  57  Pac.  557,  50  L.  R.  A.  737 ;  Rehberg 
V.  Greiser,  24  Mont.  487,  62  Pac.  820,  63  Pac.  41 ;  and  other 
cases  decided  by  this  court. 

Afftxmed. 


On  Reconsideration^  Without  Rehearing.    REyERSED. 

(Resubmitted   January   31,   1902.     Decided  April   3,   1902.) 

MR.  JUSTICE  MILBURX  deliyered  the  opinion  of  the 
court 

This  case  has  been  very  poorly  presented.  The  brief  of  ap- 
pellant is  so  obscure  that  we  hesitate  to  state  thp  case  upon 
which  he  seems  to  rely.  It  appears,  however,  that  this  is  an 
action  by  the  plaintiff  against  the  sheriff  for  the  recovery  of  a 
certain  stock  of  goods  valued  at  $7,000,  and  that  the  defendant 
prevailed,  the  plaintiff  appealing.  Since  the  appeal  was  taken 
the  defendant  has  departed  this  life,  and  Lillie  R.  Hughes,  ad- 
ministratrix, has  lx>en  substituted  in  his  stead. 

The  pleadings  are  too  voluminous  for  recital  herein.  There 
is  no  succinct  or  other  statement  of  them  in  the  brief  of  appel- 
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lant  Examining  the  complaint  we  find,  that  it  is  alleged  that 
on  February  6,  1895,  one  Mary  Schultz  was  indebted  to  one 
Kuth  Hague  for  $3,000,  and  that  on  that  day  the  former  sold 
and  delivered  to  the  latter  a  certain  stock  of  drugs,  etc.,  and 
that  "the  sale  was  intended  *  *  *  as  a  conditional  sale" 
to  secure  the  debt;  that  immediately  Ruth  Hague  took  exclu- 
sive possession- of  the  goods;  that  Mary, Schultz  never  redeemed 
the  pledge;  that  defendant,  on  February  12,  1894,  took  the 
property  from  the  possession  of  Ruth  Hague  wrongfully  and 
without  her  consent;  and  that  on  February  16,  1894,  Ruth 
Hague  transferred  all  her  right  to  the  goods  over  to  plaintiff. 

The  defendant  denies  that  Ruth  Hague  or  the  plaintiff  ever 
owned  the  goods,  but  alleges  that  at  the  time  of  the  taking  by 
the  defendant  sheriff,  under  an  attachment  against  one  Carl 
Schultz  and  Mary  Schultz,  the  property  was  that  of  Carl 
Schultz  and  Mary  Schultz,  partners,  the  writ  of  attachment 
having  been  regularly  issued  in  a  suit  in  which  one  Maul  was 
plaintiff  against  Carl  Schultz  and  Mary  Schultz.  Defendant 
charges  conspiracy  between  Carl  Schultz,  Mary  Schultz,  Ruth 
Hague  et  al. 

The  plaintiff  appeals  from  the  order  denying  her  motion  for 
a  new  trial.  The  order  of  the  court  denying  the  motion  was 
by  this  court  affirmed  on  the  23d  day  of  December,  1901,  on 
account  of  the  failure  of  the  appellant  to  comply  with  the  rules 
of  this  court  in  that  counsel  failed  to  furnish  a  brief  contain- 
ing a  proper  statement  of  the  case.  Counsel  for  appellant 
having  moved  the  court  to  set  aside  the  order  of 
affirmance,  at  the  same  time  calling  our  attention  anew 
to  what  he  designates  as  his  supplemental  brief — 
it  being  in  fact  his  written  argument  used  on  hear- 
ing— ^it  has  been,  by  a  majority  of  the  court  ordered  that 
the  cause  be  reconsidered,  without  rehearing,  although  it  is 
very  diflScult  to  see  wherein  the  briefs  of  counsel  comply  with 
the  rule  as  to  matters  referred  to  in  the  opinion  of  December 
23,  1901,  ante,  p.  212.  This  determination  to  reconsider  was 
made  only  out  of  abundant  caution,  on  the  court's  own  motion, 
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to  the  end  that  no  possible  injustice  should  be  done  in  the  mat- 
ter, and  the  order  of  affirmance  was  duly  vacated. 

Twenty  alleged  errors  are  assigned.  We  take  up  only  those 
which  are  properly  presented  by  the  record  and  necessary  to  be 
considered  and  not  waived. 

The  first  and  second  assignments  are  not  to  be  considered, 
first,  because  the  questions  objected  to  do  not  on  their  face 
seem  to  be  such  as  can  be  injurious  to  any  one,  and,  secondly, 
because  no  line  or  page  of  the  598  page  transcript  where  the 
matter  referred  to  can  be  found  is  given. 

The  third,  fourth,  fifth  and  sixth  assignments  are  upon  the 
ground  that  the  witness  Carl  Schultz  is  not  a  party  to  the  suit, 
and  that  the  questions  asked  of  him  are  incompetent,  irrelevant 
and  immaterial.  He  and  others  are  in  the  answer  charged  with 
conspiracy  with  the  plaintiff.  The  testimony  was  competent 
and  material  as  tending  to  show  his  relation  with  the  plaintiff 
and  his  connection  with  the  property,  he  being  a  witness  offered 
by  the  plaintiff  to  support  her  contention  that  the  property  was 
in  fact  hers.  These  points  were  not  argued  by  coimsel  on  the 
hearing.  We  find  no  error  in  the  court's  action  in  reference 
to  them. 

From  assignment  No.  7  it  appears  that  counsel  objected  to 
the  following  question,  asked  of  said  witness  Schultz  upon 
cross-examination :  "What  were  you  charged  with  at  that  time, 
what  were  you  arrested  for?",  upon  the  ground  that  it  was 
incompetent,  irrelevant  and  not  proper  cross-examination.  As 
far  as  we  can  discover  from  this  very  voluminous  and  cumber- 
some record,  without  any  considerable  aid  from  counsel,  it  ap- 
pears that  this  witness  of  plaintiff  voluntarily  in  part  of  his 
testimony  stated  that  he  had  been  arrested  and  that  a  certain 
affidavit,  produced  by  him  in  evidence  in  this  case,  was  for 
evidence  in  another  case  in  which  he  had  been  under  arrest,  and 
having  thus  opened  the  door,  it  was  not  prejudicial,  if  error  at 
all,  for  the  court  to  permit  counsel  to  ask  the  question  com- 
plained of. 
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The  same  remarks  apply  to  the  eighth  assigmnent,  and,  be- 
sides, no  prejudicial  answer  was  elicited. 

The  ninth  assignment  is  not  considered  for  the  reason  that 
it  is  not  properly  presented, — ^it  is  not  touched  upon  in  the 
statement,  oral  aj^ument,  or  supplemental  brief. 

The  tenth  assignment  is  not  referred  to  in  any  of  the  argu- 
ment of  appellant. 

As  to  the  eleventh,  twelfth  and  thirteenth  assignments,  suffice 
it  to  say  that  although  it  may  be  that  plaintiff's  objections  weref 
good,  the  matters  are  not  presented  properly  and  we  need  not 
consider  them. 

The  court  erred  in  overruling  plaintiff's  motion,  mentioned 
in  assignment  fourteen,  to  strike  out  the  testimony  of  defend- 
ant's witness.  Miss  Walsh,  relative  to  the  alleged  relationship 
between  plaintiff  and  the  witness,  Mary  Schultz,  as  the  testi- 
mony was  hearsay  and  incompetent. 

It  was  error  for  the  court  to  strike  out  the  t<^8timony  of 
Richard  James  (assignment  fifteen)  and  the  witness  Myers 
(assignment  sixteen),  which  tended  to  prove,  in  rebuttal,  the 
reputation  of  Mary  Schultz.  The  testimony  was  competent 
and  should  have  been  allowed  to  go  to  the  jury  for  what  it  was 
worth.  If  a  witness  shows  himself  to  have  been  for  a  long  time 
in  a  position  to  know  and  hear  what  people  say  about  a  person 
in  the  community  where  such  witness  and  such  other  person 
reside,  and  he  has  never  heard  the  character  of  the  latter  ques- 
tioned or  talked  about,  this  fact  is  evidence  tending  to  prove 
good  character  of  the  person  whose  character  is  being  examined 
into.  If  one  live  such  a  life  as  not  to  excite  adverse  criticism 
of  good  or  bad  people,  it  cannot  be  said  that  this  person  has 
aught  else  than  a  reputation  for  good  character. 

The  court  did  not  err  in  its  ruling  mentioned  in  assignment 
seventeen.  There  was  admitted  in  evidence  a  receipt  given  by 
the  deputy  clerk  of  the  district  court  for  certain  money  alleged 
to  have  been  paid  upon  a  judgment,  said  to  have  been  entered 
in  another  suit  of  Maul  v.  Carl  Schultz  and  Mary  Schultz. 
The  court  struck  it  out  on  motion  of  defendant.     There  is  au- 
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thority  we  know  supporting  appellant's  contention  that  the  re- 
ceipt was  competent,  as  shown  in  the  brief  of  appellant,  (17 
Am.  &  Eng.  Ene.  Law,  2d  Edition,  860;  McDonald  v.  AtkinSj 
13  Xeb.  568,  14:  X.  W.  Rep.  532),  but  we  do  not  approve  the 
same.  It  is  no  part  of  the  duty  of  the  clerk  of  the  district 
court  to  receive  money  in  payment  of  judgments  entered  in  the 
records  of  the  court  of  which  he  is  an  officer.  If  he  should 
receive  and  afterwards  appropriate  to  his  own  use  such  moneys, 
the  sureties  upon  his  official  bond  certainly  would  not  be  liable. 
He  is  not  the  agent  of  any  party  to  a  suit.  His  duties  are  fixed 
by  law.  It  has  been  said  by  the  courts,  in  opinions  upon  this 
question,  that  it  has  been  a  long  established  practice  to  pay 
money  into  the  hands  of  the  clerk  to  apply  upon  judgments, 
and  we  doubt  not  that  it  has  always  been  the  habit  of  judgment 
creditors  to  receive  such  money  when  tendered  and  to  adopt 
and  ratify  the  act  of  the  clerk  in  entering  such  payments  upon 
the  judgment  docket,  but  this  will  not,  and  does  not,  make  his 
receipt  legal  evidence  to  prove  that  the  judgment  creditor  got 
the  money  in  any  particular  casa 

The  remaining  assignments  are  waived  and  not  argued. 

For  the  reasons  above  stated,  the  order  denying  the  motion 
for  a  new  trial  must  be  and  is  reversed,  and  the  cause  remanded 
for  a  new  trial. 

The  appellant  may  not,  in  this  case,  recover  his  costs  on  ap- 
peal ;  and  he  shall  pay  all  costs  incurred  by  the  respondent,  ex- 
cept the  cost  of  printing  the  last  nine  pages  of  his  brief. 

Reversed  and  remanded. 

Me.  Justice  Pigott:     I  concur. 

Mr.  Chief  Justice  Brantly  :  I  concur  with  my  associates 
in  the  opinion  that  prejudicial  error  was  con.mitted  by  the  dis- 
trict court  on  the  trial  of  this  case.  Had  counsel  of  appellant 
presented  the  case  to  this  court  by  filing  a  brief  in  conformity 
with  the  rules,  I  should  have  been  in  favor  of  reversing  the 
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order  denying  her  a  new  trial.  Having  failed  to  obey  the  rules, 
however  (ante,  p  213),  plaintiflF  is  not  entitled  to  have  the  case 
considered.  I  ihink  this  order  should  be  affirmed.  I  therefore 
dissent  from  the  order  or  reversal  now  made. 


WHIPPLE  ET  AL.^  Respoxdexts^  v.  STUART,  Appellant. 

(No.   1,369.) 
(Submitted  November  14,  1001.     Decided  December  23,  1901.) 

Appeal — Evidence — Hai-mless  Error — Partnership  —  Dissolvr 
tion — Accounting — Partnership  Property — Partners^  Rights 
— Natural  Hay  Grown  on  Government  Land, 

1.  Where,  In  an  action  for  an  accounting  between  the  members  of  a  firm  en- 
gaged in  operating  a  ranch  on  government  land,  defendant  recognized  that 
plalntllT  had  succeeded  to  the  interest  of  defendant's  former  partner,  and 
that  the  lands  had  been  used  by  plaintiff  and  defendant  for  the  purposes 
of  the  business  of  both,  error,  if  any,  In  admitting  in  evidence  a  deed  from 
defendant's  former  partner  to  plaintiff  for  her  interest  in  such  land  on  the 
ground  that  the  grantor  could  not  convey  any  title  to  the  government  lani!, 
was  harmless. 

2.  Where  a  ranch  partnership  agreement  provided  that  the  firm  should  con- 
tlnue  as  long  as  the  parties  could  mutually  agree,  and  defendant  notified 
plaintiff  that  he  would  not  consent  to  the  buying  of  a  bull  which  plaintiff 
desired  to  buy  to  improve  the  concern's  cattle,  and  defendant  staked  olf 
160  acres  of  the  government  land  that  had  been  used  in  the  business,  and 
notified  plaintiff  that  he  intended  to  hold  the  same  as  his  own,  the  bull  sub- 
sequently purchased  by  the  plaintiff  was  not  the  property  of  the  firm. 

S.  Where  a  firm  engaged  in  cattle  raising  fenced  a  ranch  on  government  land, 
which  they  used  in  common  for  the  purposes  of  the  business,  and  defend- 
ant, one  of  the  partners,  staked  off  160  acres  of  the  land  within  the  fencos 
for  his  private  use,  and  claimed  the  same  as  his  own,  such  partner  wtH 
not  entitled  to  the  natural  hay  growing  on  such  160  acres  as  against  the 
other  members  of  the  firm,  on  the  pretense  that  such  natural  hay  was 
fructus  naturali8  on  government  land,  and  therefore  became  the  property 
of  the  first   taker. 

Appeal  from  District   Court,  Broadwater  County;  F,  K. 
Armstrong,  Judge, 
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Action  by  C.  A.  Whipple  and  H.  D.  Taylor  against  J.  C. 
Stuart  for  an  accounting  between  the  parties  as  partners.  From 
a  judgment  in  favor  of  plaintiffs,  defendant  appeals.  Modified 
and  affirmed. 

Messrs,  Shober  <&  Rasch,  for  Appellant. 

Mr.  E.  H.  Goodman,  for  Respondents. 

MR.  JUSTICE  MILBURX  delivered  the  opinion  of  the 
court. 

This  cause  is  on  appeal  from  the  judgment,  the  appeal  from 
am  order  denying  a  motion  for  a  new  trial  having  been  dis- 
missed. The  cause  was  tried  by  the  district  court  sitting  mth- 
out  a  jury. 

Plaintiffs  complainexi  and  alleged  that  they  were  at  the  time 
of  the  commencement  of  the  action  copartners  with  the  defend- 
ant in  the  use,  management  and  ownership  of  certain  buildings 
and  other  improvements  upon  government  lands,  the  possession 
of  which  lands  they  held  for  the  use  of  the  partnership  busi- 
ness, and  in  the  use,  management  and  ownership  of  certain 
horses,  mules,  cattle,  machinery,  hay,  one  bull,  etc. ;  that  plain- 
tiffs procured  their  alleged  partnership  interest  in  the  lands 
and  improvements  by  purchase  from  a  former  partner  of  the 
defendant,  with  his  consent,  and  with  the  understanding  with 
him  that  they  should  be  his  partners;  that  on  February  11, 
1898,  plaintiffs  and  defendant  had  an  accounting  of  the  part- 
nership affairs,  whereupon  it  was  found  that  plaintiffs  owed 
defendant  about  $110,  and  that  it  was  thereupon  agreed  and 
imderstood  that  the  partnership  should  continue  so  long  as 
plaintiffs  and  defendant  could  mutually  agree;  that  thereafter, 
some  time  in  1898,  defendant  took  exclusive  possession  of  about 
200  acres  of  said  land,  claiming  to  be  the  exclusive  owner 
thereof,  and  refused  to  allow  the  plaintiffs  to  use  the  farming 
implements  and  certain  other  partnership  property  formerly 
used  in  the  operations  of  the  ranch,  thus  requiring  plaintiffs 
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to  buy  harness  and  machinery  to  carry  on  the  business ;  that 
defendant  refused  to  contribute  any  money  for  the  care  of  their 
range  stock,  or  to  provide  for  any  increase  thereof,  or  for  the 
care  of  the  stock  during  the  following  winter;  that  defendant 
told  plaintiffs  that  he  did  not  care  to  and  would  not  do  anything 
to  increase  the  partnership  property,  etc  Plaintiffs  prayed  for 
a  decree  dissolving  the  partnership  and  appointing  a  receiver 
to  wind  up  the  affairs  of  the  alleged  partnership. 

Defendant  denied  all  allegations  of  the  complaint,  except 
that  he  stated  that  "plaintiffs  and  defendant  are  joint  owners 
in  certain  personal  property  consisting  of  horses,  mules,  cattle, 
and  other  personal  property,  and  that  this  defendant  is  one- 
half  owner  of  the  same,'^  and  admitted  that  there  is  an  unset- 
tled account  between  plaintiffs  and  defendant,  and  declared 
"that  there  will  be  found  due  this  defendant,  upon  a  full  settle- 
ment and  accounting,  a  large  amount  of  money  due  and  owing 
this  defendant  from  said  plaintiffs.'^  He  further  stated  that 
plaintiffs  "are  in  possession  of  said  joint  property  in  same  man- 
ner as  this  defendant,  and  that  this  defendant  is  equally  inter- 
ested in  the  care  and  custody  of  said  property  as  the  plaintiffs ;" 
that  defendant  has  repeatedly  demanded  a  division  of  said 
personal  property,  but  that  plaintiffs  have  always  refused  to 
consent  to  such  a  division  being. made;  and  that  defendant  is 
anxious  to  have  an  accounting  and  a  proper  division. 

All  of  the  evidence  is  before  us.  Much  of  the  appellant's 
argument  is  devoted  to  alleged  error  of  the  court  in  receiving 
quitclaim  deeds,  a  bill  of  sale,  and  other  evidence  as  to  the 
manner  in  which  plaintiffs  purchased  their  interest  in  the  con- 
cern, referring  particularly  to  the  public  land  occupied  by 
grantors  of  plaintiffs,  including  one  Mrs.  Hirt,  from  whom 
plaintiffs  bought  their  interest  in  the  ranch  property  and  busi- 
iiess;  defendant  contending  that  no  interest  or  title  in  or  to 
government  land  could  be  obtained  by  means  of  conveyance 
from  any  former  occupant  or  occupants.  Defendant,  in  his 
testimony,  says  that  he  recognized  that  plaintiff  Whipple  had 
succeeded  to  the  interest  of  Mrs.  Hirt,  and  admits  that  the  lands 
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had  been  used  by  .plaintiifs  and  defendant  for  the  purposes  of 
the  business  of  both ;  it  is  therefore  immaterial,  so  far  as  the 
question  of  the  relation  between  the  parties  in  the  business  of 
all  or  any  of  them  is  concerned,  whether  plaintiffs  had  any  title 
from  the  government  or  not,  and  the  admission  of  the  evidence 
does  not  affect  the  case  in  any  way. 

The  court  found  all  the  issues  in  favor  of  the  plaintiffs,  and 
entered  its  judgment  and  decree  accordingly. 

There  was  sufficient  evidence  l>efore  the  court — although  it 
was  conflicting — to  sustain  the  court,  except  as  to  its  finding 
concerning  a  certain  bull,  in  its  holding  that  the  plaintiffs  and 
the  defendant  were  partners  in  the  business  mentioned,  and 
that  all  the  property  mentioned  in  the  decree,  including  the  pos- 
session of  said  lands  and  all  of  them,  was  partnership  proper trv\ 

According  to  the  terms  of  the  agreement  as  testified  to  by 
plaintiff  Whipple,  whose  statement  the  court  found  to  be  true, 
the  partnership  was  to  last  as  long  after  Febniary  22,  1898 
(averred  in  the  complaint  to  be  February  11,  1898),  as  the 
plaintiffs  and  the  defendant  could  mutually  agree.  It  seems  to 
be  a  fact  that  about  July  2,  1898,  the  defendant  pointedly  and 
decidedly  notified  plaintiffs  by  word  and  deed  that  he  intended 
to  hold  as  his  own  about  160  acres  of  the  land  which  had  been 
used  in  the  business,  and  that  he  would  not  consent  to  the  buv- 
ing  of  a  bull  which  plaintiff  Whipple  insisted  must  be  had  to 
improve  the  concern's  cattle.  After  this  rupture  of  their  rela- 
tions, Mr.  Whipple  bought  the  bull.  As  a  matter  of  law,  the 
court  erred  in  holding  the  animal  to  be  partnership  property, 
it  having  been  bought  after  the  partnership  ceased. 

It  is  alleged  that  the  court  also  erred  in  law  in  holding  that 
the  natural  hay  growing  upon  the  160  acres  of  land  which  de- 
fendant, on  July  2,  1898,  declared  he  proposed  to  hold,  he  hav- 
ing a  little  while  before  staked  it  off  for  his  own  private  use, 
was  partnership  property.  We  think  the  court  did  not  err  in 
this  matter.  The  land  thus  merely  staked  off  by  defendant 
lay  within  the  concern's  company  fence,  within  which  fence, 
and  without  which  staked  land,  were  the  dwelling,  stables  and 
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corrals  belonging  to  the  ranch  property.  It  cannot  be  main- 
tained that  tw'o  persons,  associated  in  business,  having  gone 
upon  the  public  domain,  and  having  inclosed  sufficient  land  for 
their  enterprise  in  the  raising  and  keeping  of  live  stock,  and 
having  built  or  kept  up  houses  and  corrals  thereon,  and  pro- 
tected by  their  partnership  fence  the  grass  growing  upon  the 
land,  one  of  the  parties  may,  against  the  will  of  the  other,  stake 
out  a  large  part  of  the  land  within  the  fence,  and  lawfully 
appropriate  to  liis  sole  and  private  use  the  grass  thereon  upon 
the  pretense  that  it  is  fructus  naturalis  on  government  public 
land.  This  is  not  lawful,  any  more  than  that  one  of  two  men, 
^vho,  having  driven  certain  coyotes  into  an  inclosure  on  public 
land,  which  the  two  by  joint  enterprise  have  constructed  for 
the  purpose  of  capturing  coyotes  in  order  to  secure  the  scalp 
bounties,  can  law^fully  round  up  all  or  any  of  the  animals,  and 
hold  them  as  his  private  property,  against  the  wall  of  his  asso- 
ciate in  the  business,  merely  alleging  in  defense  of  his  act  that 
the  animals  are  ferae  naturae.  As  between  the  parties,  the 
grass  fit  for  hay,  protected  by  their  joint  efforts,  was,  the  gov- 
ernment not  objecting,  for  the  use  of  all  the  parties  in  the 
ranch  business,  it  being  valuable  property  at  the  time  of  the 
withdrawal  of  the  defendant. 

We  find  no  error  in  the  record  on  appeal  from  the  judgment, 
except  as  to  the  holding  of  the  court  as  to  the  bull,  and  the 
judgment  should  be  modified  to  decree  the  animal  never  to  have 
been  partnership  property,  but  to  be  the  sole  property  of  the 
plaintiffs. 

It  is  ordered  that  the  judgment  be  modified  as  indicated  in 
the  foregoing  opinion,  and,  when  so  modified,  that  the  judgment 
and  decree  be  affirmed.     Costs  of  appeal, to  appellant. 

Modified  and  affirmed 
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STATE  EX  EEL.  HEALY,  Plaintiff,  v.  DISTRICT  COURT 

OF  THE  SECOND  JUDICIAL  DISTRICT, 

AND  WILLIAM  CLANCY,  Judge 

26   224  ThEEEOF,  DEFENDANT. 

28   868 

Wm  <No.  1.764.) 

26    2241 
31_261|  (Submitted  January  6,  1902.     Decided  January  0,  1902.) 

Contempt  —  Certiorari  —  Application  —  Copy  of  Order  Com- 
plained  of — Rides  of  Supreme  Court — To  Whom  Writ  to  be 
Directed — Dismissal — Costs, 

1.  Where  an  affidavit  applying  for  a  writ  of  review  does  not  set  forth  a  copy 
of  the  order  complained  of,  as  required  by  Eule  II  of  the  Supreme  Court, 
nor  state  any  reason  for  such  noncompliance,  the  application  will  be  denied. 

2.  Where  the  order  sought  to  be  annulled  by  certiorari  was  made  by  the  dis- 
trict court  and  not  by  Its  Judge,  a  writ  directed  to  its  judge  will  be 
quashed,  upon  motion. 

8.  Under  the  provisions  of  the  Code  of  Civil  Procedure,  on  the  dtsmiasal,  at 
cost  of  relator,  of  a  writ  of  review  to  review  an  order  in  a  contempt  pro- 
ceeding, such  proceeding  being  special,  defendant  Is  entitled  to  the  fee 
paid  by  him  for  the  judgment  and  minute  entries  included  in  nis  return, 
and  also  for  the  expense  of  making  the  transcript,  excepting  certain  pages 
consisting  merely  of  recitals  by  defendant. 

Application  for  writ  of  review  by  the  State  of  Montana, 
on  relation  of  J.  E.  Healy,  against  the  District  Court  of  the 
Second  Judicial  District  and  William  Clancy,  judge  thereof. 
Denied.     Motion  to  tax  costs  allowed  in  part. 

Mr,  J,  E,  Healy,  in  propria  persona, 

Messrs,  McHatton  &  Cotter,  for  Defendant 

PER  CURIAM. — Application  for  writ  of  review.  Writ 
denied  for  the  reason  that  the  affidavit  upon  which  the  applica- 
tion is  made  neither  sets  forth  a  copy  of  the  order  complained 
of,  as  required  by  Subdivision  3  of  Rule  II  of  the  rules  of  this 
court,  nor  states  any  reason  for  such  noncompliance. 

Demed. 
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On  Motion  to  Tax  Costs. 

(Submittecl  March  27,  1902.     Decided  April  7,  1902.) 

MR.  CHIEF  JUSTICE  BRAXTLY  delivered  the  opinion 
of  the  court. 

Motion  to  tax  costs.  After  the  writ  of  review  was  denied, 
the  relator  renewed  his  application  upon  an  amended  affidavit 
which  complied  with  the  rules  requiring  such  an  affidavit  to 
set  forth  a  copy  of  the  order  complained  of.  Thereupon  the 
writ  was  issued,  hut,  at  the  instance  of  the  relator,  was  directed 
to  William  Clancy,  as  judge,  instead  of  to  the  district  court. 
Upon  the  certified  record  returned  to  the  judge,  it  appeared 
that  the  purpose  of  the  application  was  to  have  annulled  an 
order  made  by  the  district  court  adjudging  relator  guilty  of 
contempt  This  order  was  made  during  another  contempt  pro- 
ceeding against  J.  Boyle  et  cU.  for  an  alleged  violation  of  a 
temporary  restraining  order  in  a  cause  entitled  ''Celestia  Nixon 
V.  Oeo.  W.  Andrews  et  al."  The  defendant  having  interposed 
a  motion  to  quash  the  writ  upon  the  ground  that  he  was  not 
the  proper  party  defendant,  and  that  it  should  have  been  di- 
rected to  the  court,  instead  of  to  him  as  judge,  the  order  com- 
plained of  having  been  made  by  the  court,  and  not  by  the  judge 
at  chambers,  the  motion  was  sustained.  The  proceeding  was 
also  dismissed  at  the  cost  .of  the  relator,  but  no  written  opinion 
was  filed.*  The  relator  has  filed  his  motion  to  have  taxed  the 
cos^s  claimed  by  the  defendant,  alleging  that  two  items  claimed 


*Oii  March  13,  1902,  the  court  made  the  following  order : 
Peb  Cubiam  :     This  application  haying  heretofore  been  regularly  submitted 
to  this  court  upon  motion  to  quash  the  writ  heretofore  issued,  and  also  upon 
the  merits,  as  they  appear  from  the  return  of  the  proceedings  made  by  the  Judge 
of  the  district  court. 

It  is  Osdebed  that  the  writ  be  quashed  and  set  aside  for  two  reasons : 

(1)  Because  the  writ  was  directed  to  William   Clancy  as  Judge,   whereas   the 
order  sought  to  be  annulled  was  made  by  the  district  court  and  not  by  its  Jud«:e  ; 

(2)  l>ecau8e  upon  the  merits  as  they  are  shown  by  the  record  it  does  not  appear 
that  the  order  was  improperly  made.     [O.  T.  C] 
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in  the  memorandum  filed  with  the  clerk,  namely,  an  item  of 
$4  for  expense  incurred  for  copies  of  the  minute  entry  and 
judgment  used  by  the  judge  in  the  preparation  of  the  record 
returned  by  him,  and  an  item  of  $1  paid  to  the  clerk  of  the 
district  court  for  the  certification  of  these  copies,  are  not  au- 
thorized by  law. 

The  relator  relies  upon  the  case  of  Stat^  ex  rel.  Baker  v. 
Second  Judicial  District  Court,  24  Mont.  425,  62  Pac.  688, 
as  determinatiye  of  his  contention.  It  was  held  in  that  case 
that  the  successful  party  in  a  special  proceeding  is  entitled, 
under  the  provisions  of  the  Code  of  Civil  Procedure  (Sections 
1851,  1852),  to  recover  costs  as  a  matter  of  course.  That  was 
an  application  for  certiorari  instituted  in  this  court  to  have 
reviewed  a  judgment  made  and  entered  in  the  district  court 
in  a  case  entitled  ^^Pfouts  v.  Baker," — an  ordinary  action,  and 
not  a  special  proceeding, — ^in  which  the  plaintiff  sought  to 
recover  from  the  defendant  a  balance  due  on  account.  In  view 
of  other  provisions  of  the  Code  of  Civil  Procedure  (Section 
1943)  and  of  the  Political  Code  (Sections  872  and  4636),  the 
conclusion  was  reached  that  in  such  cases  no  appearance  fee 
can  be  collected  from  the  defendant  by  the  clerk  of  this  court, 
and  that  no  allowance  can  be  made  for  the  expense  of  the  tran- 
scipt  certified  up  by  the  clerk  of  the  district  court  The  law 
provides  no  fees  for  the  duties  performed  by  these  officers  in 
such  cases.  A  distinction  was  pointed  out,  however,  between 
that  character  of  cases  and  those  in  which  decisions  of  inferior 
courts  in  special  proceedings  are  brought  before  this  court  for 
review  in  any  other  way  than  by  appeal.  Costs  in  cases  of  the 
latter  class  (that  is,  in  which  decisions  of  inferior  courts  in 
special  proceedings  are  brought  before  this  court  for  review 
in  any  other  way  than  by  appeal)  are  governed  by  Section  1860 
of  the  Code  of  Civil  Procedure,  and  the  same  costs  are  allowed 
in  such  cases  as  in  ordinary  appeals.  The  order  complained 
of  in  this  proceeding  was  made  in  a  contempt  proceeding  in  the 
district  court.  Such  a  proceeding  must  be  classified  as  a  special 
proceeding  (Code  of  Civil  Procedure,  Sees.  3470,  3472;  In  re 
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Wellcomej  23  Mont.  259,  58  Pac  Til),  and  questions  affecting 
costs  must  be  determined  by  the  rules  applicable  to  the  class 
of  cases  mentioned  in  Section  I860,  supra.  The  disbursements 
by  a  party  for  which  he  may  recover  costs  on  appeal  are  enu- 
merated in  Section  1866  of  the  Code  of  Civil  Procedura 
Among  these  are  enimierated  fees  paid  for  certified  copies  nec- 
essarily used  in  the  action  or  on  the  trial,  and  the  reasonable 
expense  of  making  transcript  for  the  supreme  court  The  item 
of  $1  charged  by  the  district  court  judge  as  paid  for  the  certi- 
fication of  copies  included  in  his  return  is  a  proper  charge,  and 
must  be  allowed. 

The  transcript  furnished  by  the  judge  consists  of  three  pages 
of  recitals  made  by  the  judge,  and  four  pages  of  the  certified 
copies  of  the  judgment  and  minute  entry  mentioned.  For  the 
expense  involved  in  the  preparation  of  the  transcript  of  the 
certified  copies  he  is  entitled  to  recover  his  disbursements.  The 
recitals  are  not  a  necessary  part  of  the  transcript,  and  for  the 
pages  embodying  these  recitals  no  charge  can  be  made.  The 
item  must  therefore  be  reduced  by  the  amount  of  $1.70, — ^the 
proportion  of  the  expense  required  for  the  three  pages  for  which 
no  charge  may  be  made. 

It  is  therefore  ordered  that  a  deduction  of  $1.70  be  made 
from  the  item  of  $4,  and  that  the  balance  of  the  bill  be  allowed. 


WYMAX  ET  Ai-.,  Respondents,  v.  JENSEN  et  al. 

Appellants.  ^     J§ 

(NO.  1.862.)  1^^ 

(Submitted  November  11,  1901.    Decided  January  S,  1902.). 

Fraudulent  Cotweyances — Actiom  to  Set  Aside — Com/plaa/ni — 
Creditor  —  lAen  —  Description  —  Motion  for  New  Trial — 
Delay — Amendmerd — Appeal — Review. 

1      Where,  In  an  action  to  set  aalde  a  conveyance  of  both  real  and  personal 
property  aa  fraudulent  toward  creditor*,  the  complaint  does  not  show  that 
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plaintiff  has  a  lien  on  anch  property,  it  falls  to  state  a  canse  of  action  for 
snch  relief,  and  an  objection  to  the  admission  of  any  evidence  thereunder 
should,  be  sustained. 

2.  In  an  appeal  to  a  court  of  equity  it  is  indispensable  that  the  allegations  of 
the  bill  be  clear  and  exact  in  the  statement  of  ail  material  facts  consti- 
tuting the  plaintiff's  cause  of  action. 

8.  Under  Code  of  Civil  Procedure  (Compiled  Statutes  of  1887),  Section  186, 
and  Code  of  Civil  Procedure  of  1895,  Section  1218,  the  mere  garnishment 
of  the  fraudulent  assignee  of  the  stock  of  merchandise— capable  of  manual 
delivery — of  the  Judgment  debtor  by  the  Judgment  creditor  does  not  create 
a  lien  on  such  merchandise. 

4.  Where,  in  an  action  by  a  Judgment  creditor  to  set  aside  an  assignment  by 
the  Qebtor  of  real  estate  as  fraudulent  as  to  plaintiff,  the  complaint  fails 
to  giv^  the  location  of  such  real  estate  or  any  description  thereof,  other 
than  that  it  does  not  exceed  a  specified  value,  an  objection  to  the  admission 
of  any  evidence  should  be  sustained;  the  complaint  failing  to  disclose  a 
lien  in  favor  of  the  Judgment  creditor. 

5.  Under  Code  of  Civil  Procedure  of  1895,  Section  1197,  providing  tliat  a 
Judgment  becomes  a  lien  on  realty  from  the  time  it  is  docketed,  a  com- 
plaint by  a  Judgment  creditor  to  set  aside  his  debtor's  conveyance  of  realty 
as  fraudulent,  which  does  not  a.llege  the  docketing  of  the  creditor's  Judg- 
ment, is  insufBcient. 

6.  Under  Code  of  Civil  Procedure  of  1895,  Section  1174,  providing  that  a  mo- 
tion for  a  new  trial  may  be  brought  to  a  hearing  on  motion  of  either  party, 
the  delay  of  a  party  in  bringing  his  motion  for  new  trial  to  a  hearing  is 
not  ground  for  denying  the  motion. 

7.  Where,  in  an  action  by  a  Judgment  creditor  to  set  aside  a  fraudulent  con- 
veyance by  the  debtor,  a  Judgment  for  plaintiff  is  reversed  because  of  the 
insufficiency  of  the  complaint,  the  trial  court  should  permit  plaintiff  to 
amend. 

8.  The  ruling  of  the  trial  court  upon  an  objection  to  the  Introduction  of  evi* 
dence  for  the  reason  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  actlcm — ^being  a  question  of  law  arising  during  the 
trial — may  be  reviewed  either  upon  appeal  from  the  Judgment  or  from  an 
order  denying  a  motion  for  a  new  trial. 

Appeal  frofnif  District  Court,  Cascade  County;  J.  B.  Leslie, 
Judge. 

Action  by  O.  C.  Wyman,  G.  H.  Partridge  and  S.  D.  Coy- 
kendall,  copartners,  doing  business  under  the  firm  name  and 
style  of  of  Wyman,  Partridge  '&  Company,  against  Andre^v 
Jensen,  and  F.  P.  Atkinson,  individually  and  as  assignee  of 
Andrew  Jensen.  From  a  judgment  for  plaintiffs,  and  from 
an  order  denying  a  new  trial,  defendants  appeal.    Reversed. 

Mr,  M.  M.  Lyier,  Mr,  A.  C.  Gomdey  and  Mr,  Ramsom 
Cooper,  for  Appellants. 

Messrs,  Sanders  &  Sanders,  Mr,  Thos.  E,  Brady  and  Mr, 
Fred.  B,  Dodge,.  ioT  Respondents* 
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The  general  rule  is  that  an  objection  to  the  equity  of  the 
plaintiflPs  claim,  as  stated  in  the  bill,  must  be  taken  by  de- 
murrer. This  rule,  says  Justice  Gray  of  the  Supreme  Court 
of  the  United  States,  "is  so  well  established  that  it  has  been 
constantly  assumed,  and,  therefore,  seldom  stated  in  judicial 
opinion."  (Farley  v.  Kitson,  120  U.  S.  303-316,  and  cases 
there  cited.)  It  is  of  course  implied  in  the  above  holding  that 
the  subject-matter  of  the  action  is  one  of  which  the  court  may 
take  equitable  cognizance,  and  that  it  has  jurisdiction  of  the 
parties.  This  being  the  case,  then  defects  or  omissions  in  the 
pleading  suflBcient  to  oust  tlie  court  of  jurisdiction  of  the  par- 
ticular case,  may  be  and  are  waived  by  failure  to  demur  or 
plead  in  bar.  (Brown  v.  Lake  Superior  Iron  Co.,  134  XT.  S. 
530-536;  iS<.  Paid  £  Sioux  R.  Co.  v.  Robinson,  41  Minn.  394; 
Osirander  v.  Weber,  114  N.  Y.  95;  Crocker  v.  Dillin,  133 
Mass.  91 ;  Sherry  v.  Smith,  72  Wis.  339 ;  Consolidated,  etc.  v. 
Coombs,  39  Fed.  25 ;  McVey  v.  Manatt,  80  la.  132 ;  Beach 
on  Equity  Practice,  VoL  I,  Sec.  13  et  seq.) 

The  allegations  in  the  complaint  were  sufficient  to  show 
prima  fade  that  plaintiffs  had  acquired  a  lien  or  right. 
(Spooner  v.  Bay  St.  Louis,  44  Minn.  403 ;  Renard  v.  O'Brien, 
35  K  Y.  99-103;  Dana  v.  Bank,  6  Marshall  (Ky.),  219; 
Illinois,  etc.  v.  Graham,  55  111.  App.  266;  Young  v.  Clapp, 
40  111.  App.  312;  Piatt  v.  Cadmell,  9  Paige  386;  Williams  v. 
Hogeboom,  8  Paige  469 ;  Cassidy  v.  Mea^ham,  3  Paige  311 ; 
Mariner  v.  Coon,  16  Wis.  490 ;  Bank  v.  Spencer,  18  N.  Y. 
150.) 

In  support  of  the  claim  of  error  in  the  admission  of  any  evi- 
dence under  the  complaint,  counsel  for  appellants  cite  Wilson 
V.  Harris,  21  Montana,  374;  as  to  this  case,  we  respectfully 
ask  that  the  court  reconsider  the  decision  in  question  for  the 
reasons  following,  to-wit:  That  as  stated  in  the  opinion  of 
Mr.  Justice  Pigott,  the  question  presented  was  with  this  court 
one  of  first  impression.  That  the  construction  given  to  the 
section  in  question  negatives  any  real  purpose,  intent  or  design 
in  the  .enactment  of  it,  and  so  far  restricts  it  as  practically  t^ 
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read  it  out  of  the  Code.  That  auch  construction  is  contrary  to 
the  construction  given  it  by  the  courts  of  the  state  from  which 
it  was  adopted,  and  is  contrary  to  the  construction  generally 
given  to  statutes  of  like  import  by  the  courts  of  other  states. 
That  it  establishes  a  rule  of  procedure  singular  to  the  state  of 
Montana,  and  out  of  harmony  with  and  contrary  to  the  spirit 
and  trend  of  the  decisions  of  this  country  with  respect  to  the 
enforcement  of  debts  and  obligations.  {Roberts  v.  Landecker, 
9  Cal.  261-267 ;  Robinson  v.  Trevis,  38  Cal.  612 ;  Kimball  v. 
Richardson,  Kimball  Co.,  Ill  Cal.  386-393 ;  Rwventas  v.  Green, 
57  Cal.  254;  Walters  v.  Rossi,  126  Cal.  644;  Drake  on  Attach- 
ment, Sees.  452,  453 ;  Wade  on  Attachment,  Sec.  338 ;  Waples 
on  Attachment  and  Garnishment,  pp.  687-591 ;  14  Am.  &  Eng. 
Ency.  Law,  755-6;  Eood  on  Garnishment,  Sec.  193.) 

The  following  authorities  are  to  effect  that  by  garnish- 
ment the  court  acquires  jurisdiction  of  the  reSy  that  the  property 
in  the  hands  of  the  garnishee,  whether  debt,  credits  or  chattels, 
is  in  custodia  legis  and  that  a  lien,  equitable  or  inchoate,  is  ac- 
quired thereon.  (Allen  v.  Hall,  5  Met  263;  Winner  v.  Hoyt, 
68  Wis.  227;  Maxwell  v.  New  Richmond,  etc.,  101  Wis.  2d6; 
North  Star  Boot  &  Shoe  Co.  v.  Ladd,  32  Minn.  381 ;  Bethel 
V.  Chi'pman,  57  Mich.  379 ;  Moore  v.  Speed,  etc.,  55  Mich.  84 ; 
Northfield  Knife  Co.  v.  Shapleigh,  24  Ifeb.  635;  American 
Cent.  Ins.  Co.  v.  Hettler,  37  Neb.  849 ;  Wilder  v.  Weatherhead, 
32  Vt.  765 ;  Focke  et  al.  v.  Blum^  82  Tex.  436 ;  Beamer  v. 
Wi7iter,  41  Kan.  596 ;  State  Nat.  Bank  v.  Boatner,  39  La.  Ann. 
843 ;  Buschman  v.  Hanna,  72  Md.  1 ;  Carter  v.  Koshland,  13 
Ore.  615 ;  Western  R.  Co.  v.  Thornton,  60  Ga.  300 ;  Barber  v. 
Ferrill,  57  Ala.  446 ;  Barton  v.  Spencer,  3  Okla.  270 ;  In  re 
Peck,  16  Nat  Bk.  Reg.  43 ;  Central  Trust  Co.  v.  Chattanooga, 
68  Fed.  685 ;  Brashear  v.  West,  7  Peters,  608 ;  Mattingly  v. 
Boyd,  20  How..  128;  Cooper  v.  Reynolds,  10  Wall.  317;  Mont. 
Nat.  Bk.  V.  Mer.  Nat.  Bk.,  19  Mont  586;  Opinion  of  Mr. 
Justice  Hunt  in  Wilson  v.  Harris,  21  Mont  405 ;  State  v.  Linor 
weaver,  40  Tenn.  51;  Harris  v.  Mooney,  39  Conn.  37.) 

In  modern  practice,  where  the  property  is  personal,  the  lien 
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is  usually  acquired  by  garnishment  or  by  service  of  copy  of 
execution  with  notice.  That  this  method  is  in  this  state  suffi- 
cient as  to  property  not  capable  of  manual  delivery  or  seizure, 
there  is  no  question,  whatever  contention  there  may  be  is  as  to 
the  eflFect,  if  any,  of  garnishment  notice  upon  chattels  that 
might  be  seized.  Most  of  the  cases  above  cited  were  creditors' 
suits,  and  support  the  proposition  that  garnishment  creates  a 
sufficient  lien.  In  many  cases  it  is  held  that  the  filing  of  the 
bill  is  an  equitable  attachment  and  sufficient.  (Wait  on  Fraud- 
ulent ("onveyanjes  and  Creditors'  Bills,  Sec.  68-75 ;  Pierstoff 
v.  JorgeSy  86  Wis.  128 ;  Chardavoyne  v.  Galhraith  Co.,  81  Ala. 
521 ;  Livingston  v.  Dry  Goods  Co.,  12  Colo.  App.  320;  Fecheir 
mer  v.  Hollander,  1  L.  R.  A.  368.)  In  New  York,  where  gar- 
nishment is  unknown,  a  lien  is  acquired  on  tangible  property 
by  the  appointment  of  a  receiver.  (Kitchen  v.  Loirery,  127 
X.  Y.  53-60.)  The  court  did  not  err  in  refusing  to  hear  upoa 
its  merits  defendants'  motion  for  a  new  trial  and  in  its  denial 
of  same  for  laches.  The  motion  in  question  was  made  104  days 
after  the  settlement  and  filing  of  the  statement.  The  statute 
required  it  to  be  made  "at  the  earliest  practicable  period''  after 
the  filing  of  the  statement.  That  there  was  an  unusual  delay 
is  evident.  Whether  there  was  any  excuse  for  the  delay  was  a 
question  peculiarly  within  the  province  of  the  trial  judge  and 
the  facts  within  his  knowledge  largely.  A  question  of  diligence 
is  always  addressed  to  the  sound  discretion  of  the  trial  judg?. 
{Bcggs  v.  Clark,  37  Cal.  236 ;  Chabot  v.  Tucker,  39  Cal.  434 ; 
Burlock  v.  Shupc,  17  Pac.  (Utah),  19;  Kimball  v.  Parmelec, 
29  Minn.  302;  Gorman  v.  McFarland,  13  Tex.  237.) 

A  court  of  appeal  will  not  review  a  discretionary  order  un- 
less there  has  been  a  manifest  abuse  of  discretion.  (Smith  v. 
Smith,  51  Wis.  665;  Third,  etc.  v.  Loomis,  32  X.  Y.  127; 
Stat€  V.  Barrett,  40  Minn.  65 ;  Griggsby  v.  Schwarz,  82  Cal. 
278;  Montana  0.  P.  Co.  v.  Boston,  etc.,  22  Mont.  159;  Eck- 
stein V.  Calderwood,  27  Cal.  413 ;  Boggs  v.  Clark,  37  Cal.  236 ; 
Descalso  v.  Duane,  33  Pac.  328 ;  Woodward  v.  Webster,  20 
Mont.  279;  Doon  v.  Tesh,  131  Cal.  406.) 
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Opinion  of  the  court  by  Hon.  Frank  Henky,  judge  of  the 
Sixth  judicial  ciistrict,  acting  associate  justice,  in  place  of  Mk. 
Justice  Pioott,  disqualified. 

This  action  v/as  instituted  by  respondents  to  set  aside  and 
have  declared  void  a  certain  deed  of  assignment  made  under 
the  general  assignment  laws  of  this  state,  wherein  the  appellant 
Andrew  Jensen  purported  to  convey  to  Charles  T.  Hull,  as- 
signee for  the  benefit  of  his  creditors,  all  the  lands,  goods,  chai- 
tels,  accounts,  notes,  books  of  accounts,  and  demands  of  every 
description  belonging  to  the  said  assignor,  and  which  said  prop- 
erty or  the  proceeds  therefrom  was  at  the  time  of  the  com- 
mencement of  this  action  in  the  possession  of  F.  P.  Atkinson, 
the  successor  of  said  Hull  as  assignee;  said  Hull  having  died 
on  the  1st  day  of  May,  1897. 

On  the  20th  day  of  December,  1897,  the  cause  came  on  regu- 
larly for  trial  l)efore  a  jury,  and  upon  the  introduction  of  evi- 
dence by  plaintiffs  (respondents)  the  defendants  (appellants) 
objected  to  the  introduction  of  any  evidence  on  the  part  of  the 
plaintiffs,  for  the  reason  "that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  in  that  no  equity  was 
stated  in  said  complaint."  This  objection  was  by  the  court 
overruled,  and  subsequently  the  court  made  an  order  of  refer- 
ence, and  the  cause  was  sent  to  a  referee,  with  directions  to  hear 
the  testimony  and  to  find  upon  the  questions  of  fact,  to  make 
conclusions  of  law,  and  report  the  same,  together  with  a  judg- 
ment in  the  case. 

Thereafter  t)ie  referee  made  his  findings  of  fact  and  con- 
clusions of  law,  and  reported  the  same  to  the  court,  together 
with  a  decree  declaring  said  deed  of  assignment  void,  as  having 
l)eon  made  by  the  said  Jensen  with  the  intention  to  cheat,  delay 
and  defraud  his  creditors,  and  particularly  the  plaintiffs  herein, 
and  directing  the  said  Atkinson,  assignee,  to  pay  the  plaintiffs 
out  of  the  trust  fund  in  his  hands  the  sum  of  $4,112.68,  with 
intetrest  thereon  at  the  rate  of  10  per  cent,  per  annum.  This 
decree  was  signed  by  the  court  on  the  15th  day  of  January, 
1898 
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Thereafter  the  defendants  made  a  motion  for  a  new  trial, 
which  was  subsequently  overruled  by  the  court,  and  from  the 
judgment  and  order  overruling  the  said  motion  these  appeals 
are  prosecuted. 

Did  the  trial  court  err  in  overruling  defendants'  objection 
to  the  introduction  of  evidence? 

In.  an  appeal  to  a  court  of  equity  it  is  indispensable  that  the 
allegations  of  the  bill  be  clear  and  exact  in  the  statement  of  all 
material  facts  constituting  the  plaintiff's  cause  of  action.  It 
should  show  with  reasonable  certainty  the  rights  of  the  plaintiff, 
the  manner  in  which  he  is  injured,  as  well  as^the  material  cir- 
cumstances of  the  time,  place,  manner,  and  other  incidents, — 
the  particulars,  in  other  words, — attending  the  alleged  fraud 
because  of  which  he  seeks  the  assistance  of  the  court;  and  in 
actions  of  this  character  it  is  essential  that  it  disclose  a  lien 
upon  the  property  sought  to  be  subjected  to  the  payment  of 
plaintiff's  demand.  The  general  creditor  is  in  no  position, 
merely  because  he  is  a  creditor,  to  assail  an  alleged  fraudulent 
sale  by  the  debtor;  and,  if  he  seek  the  aid  of  a  court  of  equity 
to  enforce  his  rights,  it  must  clearly  ap'pear  that  he  has  placed 
himself  in  a  position  to  have  the  court  enforce  his  rights  in 
subjecting  the  particular  property  to  the  payment  of  his  de- 
mands by  the  removal  of  obstacles  fraudulently  interposed,  and 
that  he  is  remediless  in  collecting  his  just  claims  in  a  court  of 
law.  While  some  of  the  authorities  go  to  the  extent  of  holding 
that  an  attachment  lien  will  not  support  a  creditor's  bill  before 
judgment  is  obtained,  yet  it  is  a  necessary  condition  precedent 
to  the  right  to  be  heard  in  a  court  of  equity  that  he  have  a  lien, 
and  that  fact  must  appear  from  his  bill. 

Among  text  writers,  as  well  as  in  the  decisions  of  courts, 
there  is  a  general  unanimity  of  opinion  as  to  the  attitude  to  be 
assumed  by  a  creditor  in  pursuit  of  the  property  of  his  debtor, 
which  he  alleges  has  been  fraudulently  placed  beyond  his  reach. 
All  cases  of  this  character  proceed  upon  the  well-settled  prin- 
ciple that  the  judgment  creditor,  before  he  seeks  the  aid  of  a 
court  of  equity  and  solicits  its  assistance  in  enforcing  his  rem- 
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edy  by  removing  obstructions  from  his  path,  haa  complied  with 
the  essential  requisite  of  having  first  secured  a  lien  upon  the 
specific  property  that  he  seeks  to  have  subjected  to  the  pay- 
ment of  his  judgment  Before  coming  into  equity  he  must 
exhaust  his  legal  remedy. 

Briefly  stated,  the  well  settled  doctrine  almost  universalh 
adopted  by  the  courts  is:  The  creditor  must  first  have  estab- 
lished his  charge  or  lien  upon  the  property  of  his  debtor.  Un- 
less he  has  done  so,  a  court  of  chancery  will  afford  him  no 
relief,  and  he  has  no  right  to  question  his  debtor's  disposition 
of  it. 

Bump  on  Fraudulent  Conveyances,  Sec.  535,  states  the  doc- 
trine in  cases  of  this  character  as  follows :  "A  f audulent  trans- 
fer is  valid  against  all  persons,  except  those  who  proceed  to 
appropriate  the  property  by  due  course  of  law  to  the  satisfac- 
tion of  the  creditor's  debts.  As  it  is  valid  against  a  simple 
contract  creditor,  such  creditor  cannot  ask  the  aid  of  a  court  of 
equity  to  set  aside  the  transfer ;  for  it  does  not  interfere  with 
his  rights.  Equity  has  jurisdiction  of  fraud,  but  it  does  not 
collect  debts.  A  creditor  must  establish  his  demand  at  law, 
and  obtain  a  lien  upon  the  property,  before  the  transfer  inter- 
feres with  his  rights,  or  he  has  any  title  to  claim  relief  in 
equity.  Xo  creditor  can  be  said  to  be  delayed,  hindered  or 
defrauded  by  any  conveyance  until  some  property  out  of  which 
he  has  a  specific  right  to  be  satisfied  is  withdrawn  from  his 
reach  by  a  fraudulent  conveyance." 

In  Westheimer  v.  GoodUnd,  24  Mont.  90,  60  Pac  813,  the 
learned  justice  delivering  the  opinion  of  the  court  uses  the  fol- 
lowing language:  *^As  soon,  however,  as  he  (the  creditor) 
acquires  a  lien  upon  the  specific  property  which  was  the  subject 
of  the  sale,  his  status  is  that  of  one  who  has  brought  himself, 
if  the  expression  may  be  used,  into  privity  with  the  property, 
and  courts  of  law  will  then  afford  relief.  After  the  exhaustion 
of  legal  remedies,  the  extraordinary  jurisdiction  of  chancery 
may  be  invoked,  either  to  reach  assets  which  cannot  be  seized 
under  a  writ  of  execution  or  to  remove  a  cloud  upon  the  title 
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to,  or  an  obstruction  standing  in  the  way  of  legal  process 
against  the  property,  which,  if  not  removed,  may  prevent  a 
sale  at  a  fair  price.  But  in  any  case,  and  in  all  cases,  whether 
the  relief  sought  be  legal  or  equitable,  the  creditor  or  other 
person  who,  as  plaintiff  or  defendant,  would  avoid  a  sale  or 
transfer  for  the  reason  that  it  was  made  with  intent  to  defraud 
him  of  his  demands,  must  have  a  lien  or  charge  upon,  or  an 
interest  in,  the  particular  property  which  he  desires  to  have 
subjected  to  the  payment  of  his  claim.  As  to  the  general  cred- 
itor, such  a  sale  is  voidable,  in  the  sense  that  when  he  shall  have 
acquired  a  lien  upon  the  property  affected,  but  not  before,  tht? 
sale  becomes  inoperative  as  to  him,  not  only  from  the  date  the 
lien  was  imposed,  but  ab  initio/^ 

Did  the  plaintiffs  in  this  case  bring  themselves  within  the 
rule  we  have  stated  by  first  securing  a  lien  upon  the  property 
in  the  hands  of  the  assignee  ? 

Among  the  many  allegations  of  the  complaint,  it  is  averred 
that  on  the  4th  day  of  March,  1897,  in  an  action  at  law,  the 
plaintiffs  recovered  judgment  against  the  defendant  Andrew 
Jensen  for  the  sum  of  $4,112.68,  and  that  on  said  date  an 
execution  was  issued  thereon  and  placed  in  the  hands  of  the 
sheriff  for  service,  who  on  the  8th  day  of  March,  1897,  made 
the  following  return  on  said  writ:  "I  hereby  certify  that  I 
received  the  within  writ  on  the  4th  day  of  March,  1897 ;  that  I 
garnished  Chas.  T.  Hull,  who  makes  return  annexed  hereto; 
also  made  demand  of  Andrew  Jensen  to  pay  the  same.  He 
refused  payment,  saying  he  was  unable  to  do  so,  as  he  had  no 
means  of  paying  the  same.  I  hereby  return  the  within  writ 
wholly  unsatisfied."  The  foregoing  is  the  only  allegation  con- 
tained in  the  complaint  touching  the  action  of  the  sheriff  under 
the  execution  and  the  return  of  said  Hull.  It  does  not  appear 
what  statements  Hull's  return  contained. 

It  also  appears  from  the  complaint  that  the  principal  prop- 
erty assigned  consisted  of  a  general  stock  of  merchandise  in 
Great  Falls  and  Sand  Coulee,  and  was  at  the  time  of  the  ser- 
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vice  of  notice  of  garnishment  in  the  possession  of  Charles  T. 
Hull,  assignee. 

The  complaint  in  this  case,  in  respect  to  the  allegations  charg- 
ing a  lien  upon  the  property  in  the  hands  of  the  assignee,  is 
almost  identical  with  that  in  Wilson  v.  Ha/rris,  21  Mont.  374, 
54  Pac.  46.  The  character  of  the  personal  property  sought  to 
be  charged  with  a  lien  is  the  same,  as  well  as  the  method  pur- 
sued in  attempting  to  create  a  lien,  and  as  to  the  sufficiency  of 
the  complaint  is  decisive  of  this  case.  After  the  thorough  and 
exhaustive  discussion  of  the  third  and  fifth  subdivisions  of 
Section  186  of  the  Code  of  Civil  Procedure,  Compiled  Statutes 
of  1887,  by  the  justice  delivering  the  opinion  of  the  court  in 
that  case,  it  would  seem  that  further  discussion  as  to  the  legis- 
lative intent  is  unnecessary.  We  are  of  the  opinion  that  the 
views  therein  expressed  in  no  way  conflict  or  are  inconsistent 
with  the  other  provisions  of  the  attachment  law,  but  are  in 
perfect  harmony  with  them,  and  that  the  conclusions  reached 
by  the  court  in  its  construction  of  said  subdivisions  are  but  the 
reasonable  and  logical  deductions  to  be  drawn  from  the  lan- 
guage used.  Said  subdivisions  are  as  follows:  "Third.  Per- 
sonal property  capable  of  manual  delivery  shall  be  attached  by 
taking  it  into  custody.  *  *  *  Fifth.  Debts  and  credits 
and  other  personal  property  not  capable  of  manual  delivery 
shall  be  attached  by  leaving  with  the  person  owing  such  debts, 
or  having  in  his  possession  or  under  his  control  such  credits  and 
other  personal  property,  or  with  his  agent,  a  copy  of  the  writ, 
and  a  notice  that  the  debts  owing  by  him  to  the  defendant,  or 
the  credits  and  other  personal  property  in  his  possession  or 
under  his  control  belonging  to  the  defendant,  are  attached  in 
pursuance  of  such  writ'' 

While  these  subdivisions  provide  the  method  by  which  a  lien 
may  be  secured  by  attachment,  and  while  in  the  case  at  bar  the 
property  was  sought  to  be  charged  under  a  writ  of  execution, 
the  method  to  be  followed  under  the  two  writs  is  the  same  In 
both  instances  property  capable  of  manual  delivery  must  be 
actually  seized  and  taken  into  custody.     Section  1218  of  the 
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Code  of  Civil  Procedure  contains  the  following  provision :  "AIL 
other  property  not  capable  of  manual  delivery  may  be  attached, 
on  execution,  in  like  manner  as  upon  writs  of  attachment*' 
And  as  we  have  seen  in  Wilson  v.  Harris,  supra,  if  no  lien  is* 
created  on  personal  property  capable  of  manual  delivery  by 
the  service  of  notice  of  garnishment,  none  certainly  would  at- 
tach on  the  same  character  of  property  on  a  writ  of  execution. 

Manifestly  it  is  the  intent  of  the  act  to  require  the  officer 
charged  with  the  execution  of  a  writ  to  take  personal  property,, 
capable  of  manual  delivery,  into  his  custody.  To  what  purpose^ 
would  the  levy  be  made  on  a  writ  of  execution  if  it  was  not 
taken  into  the  actual  possession  of  the  officer  ?  That  he  should 
do  so  is  self-evident  from  the  very  nature  of  the  duty  he  is 
commanded  by  the  writ  to  perform.  If  his  possession  is  but 
constructive, — obtained  by  service  of  garnishment, — while  the- 
execution  debtor  or  a  third  person  has  the  actual  possession  of 
the  property,  how  will  he  be  able  to  conduct  a  sale  in  conformity 
with  the  law,  which  requires  him  to  expose  the  property  to  the- 
view  of  prospective  purchasers  who  attend  the  sale  ? 

Section  1227  of  the  Code  of  Civil  Procedure,  among  other 
provisions,  contains  the  following  :•  "When  the  sale  is  of  per- 
sonal property,  capable  of  manual  delivery,  it  must  be  within 
view  of  those  who  attend  the  sale,  and  be  sold  in.  such  parcels- 
as  are  likely  to  bring  the  highest  price.  *  *  *  Xhe  judg- 
ment debtor,  if  present  at  the  sale,  may  also  direct  the  order 
in  which  property,  real  or  personal,  shall  be  sold,  when  such 
property  consists  of  several  known  lots  or  parcels,  or  of  articles 
which  can  be  sold  to  advantage  separately,  and  the  sheriff  must 
follow  such  directions." 

The  complaint  contains  no  allegation  that  at  the  tijne  the- 
notice  of  garnishment  was  served  the  defendant  Hull  had  in 
his  possession  any  property  which  was  not  capable  of  manual 
delivery. 

:  The  ser\uce  of  notice  of  garnishment  under  the  circumstances- 
of:  this  case — if  the  return  of  the  sheriff  quoted,  were  sufficient 
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to  show  such  service,  would  create  no  lien  upon  the  property 
of  the  debtor  capable  of  manual  delivery. 

The  complaint  also  contains  an  allegation  that  ''the  real 
estate  conveyed  by  said  assignment  does  not  exceed  in  value 
the  sum  of  $1,500."  This  is  the  only  reference  that  is  made  to 
the  real  estate  conveyed  by  the  deed  of  assignment  As  to  its 
description  and  location,  we  are  left  entirely  to  conjecture.  It 
may  be  in  the  county  in  which  judgment  is  alleged  to  have  been 
rendered,  or  it  may  not.  If  one  seek  the  aid  of  a  court  of 
equity  against  Ibe  re:il  t'^rntc  of  his  debtor,  he  must  show  a  lien, 
by  judgment  at  laT^  or  ntherwise,  on  such  real  estate  or  an  in- 
terest therein.  The  same  necessity  exists  for  the  allegation  of 
fact  showing  a  lien  upon  real  estate  as  upon  personal  property- 
In  this  respect  the  complaint  is  likewise  fatally  defective  in 
the  lack  of  averment  of  material  facts  that  charge  the  real 
estate  with  a  lien.  Before  real  estate  can  be  charged  with  a 
judgment  lien,  it  is  absolutetly  essential  that  the  judgment  be 
docketed, — unless  this  is  done,  no  such  lien  is  created.  There 
is  no  allegation  in  the  complaint  that  plaintiffs'  judgment  was 
docketed.  The  mere  rendition  of  a  judgment  creates  no  lien. 
(Section  1197,  Code  of  Civil  Procedure;  Creighton  v.  Hersk- 
field,  2  Mont  390;  Sklower  v.  AhhoU,  19  Mont  228,  47  Pac 
901.) 

For  the  reasons  hereinbefore  stated,  the  complaint  is  wholly 
lacking  in  the  averment  of  material  facts  absolutely  essential 
to  plaintiffs'  right  of  recovery,  and  the  court  should  have  sus- 
tained defendants'  objection  to  the  introduction  of  evidence, 
for  the  reason  ihat  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

A  motion  for  a  new  trial  was  denied  on  the  sole  ground,  as 
appears  from  the  order  denying  the  motion,  that  the  moving 
party  was  dilatory  in  presenting  the  motion.  Xo  consideration 
was  given  to  the  grounds  of  motion.  The  court  erred  in 
holding  that  delay  in  bringing  on  the  motion  for  a  hearing 
was  a  sufficient  ground  of  denial  of  such  motian.  flither  party 
has  the  privibge  of  calling  up  the  motion;  therefore  the  pre- 
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vailing  party  cannot  complain  if  the  adverse  party  does  not 
ask  the  court  to  hear  the  matter.  The  motion  for  a  new  trial 
should  have  been  considered  and  decided  upon  the  grounds  of 
the  motion.  (Section  1174,  Code  of  Civil  Procedure;  Sweeney 
v.  GreaJ;  Falls  £  Canada  Railway  Co.,  11  Mont  34,  27  Pac. 
347.) 

As  the  judgment,  for  the  reasons  given  in  this  opinion, 
must  be  reversed,  it  is  unnecessary  to  consider  the  appeal  from 
the  order  denying  the  motion  for  a  new  trial. 

The  court  below  should  permit  plaintiffs  to  amend  their  com- 
plaint to  state  a  cause  in  equity,  if  they  are  able,  in  the  light 
of  the  actual  facts  and  of  the  law,  as  stated  in  this  opinion  to 
do  so;  and,  as  the  reversal  of  the  judgment,  under  the  cir- 
cumstances of  this  case^  in  effect  reverses  the  court's  order 
denying  the  motion  for  a  new  trial,  a  new  trial  should  be  al- 
lowed, if  plaintiffs  amend  as  suggested. 

Judgment  re\'^ersed,  and  cause  remanded  for  proceedings  in 
accordance  with  the  views  above  expressed. 

Reversed  and  remanded, 

Mb.  Justice  Milburn  :    I  concur. 

Mb.  Chief  Justice  Bbantly:  I  concur  in.  the  result,  as 
well  as  in  the  method  by  which  it  is  reached.  Judge  Henry 
treats  the  question  of  the  sufficiency  of  the  complaint  as  arising 
upon  the  appeal  from  the  judgment  I  think  this  is  correct, 
though,  upon  the  record  in  this  ease,  it  makes  no  difference 
whether  it  be  considered  upon  the  one  appeal  or  the  other. 

In  a  case  io)  which  the  complaint  wholly  fails  to  state  a 
cause  of  action,  the  question  of  its  sufficiency  may  be  presented 
in  this  court  for  the  first  time  by  assignment  in  the  brief,  even 
thcpugh  no  attack  has  been  made  in  the  trial  court  by  demurrer 
or  otherwise.  (Code  of  Civil  Procedure,  Sec  685 ;  Whiteside 
V.  Lebcher,  7  Mont.  473,  17  Pac  548 ;  Oarver  v.  Lynde,  7 
Mont  108,  14  Pac  697 ;  Quirk  v.  Clark,  7  Mont  231,  14  Pac 
669.)     In  any  case  the  same  question  may  be  presented  upon 
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appeal  from  the  judgment  when  timely  objection  to  the  intro- 
duction of  fcividence  is  made  in  the  court  below,  and  exception 
is  reserved  and  incorporated  in  a  bill,  as  provided  by  the  stat- 
ute. (Section  1154,  Code  of  Givil  Procedure.)  Such  a  bill 
becomes  a  part  of  the  judgment  roll,  and  upon  appeal  from  the 
judgment  the  niling  may  properly  be  reviewed.  The  question 
may  also  be  preaented  in  a  bill  of  exceptions,  or  statement  on 
motion  for  a  new  trial.  In  the  event  this  course  is  pursued, 
the  sufficiency  of  the  pleading  may  be  examined,  either  on  ap- 
peal from  the  judgmotit  after  the  motion  is  denied  or  upoo 
appeal  from  the  order  denying  it  Under  the  provisions  of 
Section  1736  of  the  Code  of  Civil  Procedure  as  construed  by 
this  court  in  Withers  v.  Kemper,  25  Mont.  432,  65  Pac.  422, 
the  statement  or  bill  of  exceptions  used  on  the  motion  is  availa- 
ble on  appeal  from  the  judgment,  equally  as  upon  an  appeal  from 
an  order  denying  a  new  trial,  for  the  purpose  of  having  this 
court  review  all  questions  of  law  arising  during  the  progress 
of  the  trial.  In  this  case  a  motion  for  a  new  trial  was  properly 
made  upon  a  statement.  It  was  denied  on  the  sole  ground  that 
the  defendants  did  not  call  it  up  for  hearing  as  promptly  as 
in  the  opinion  of  the  court  they  should.  This  was  clearly  error, 
for  the  reason  that  the  successful  party  may  not  be  heard  to 
charge  his  adversary  with  laches  in  the  prosecution  of  his  mo- 
tion, while  it  is  his  privilege  under  the  statute  (Section  1174, 
Code  of  Civil  Procedure)  to  have  the  motion  disposed  of  at 
any  time  after  the  statement  or  bill  of  exceptioiis  has  been  pre- 
pared and  filed.  The  ruling,  however,  was  equivalent  to  a  de- 
nial of  the  motion  on  its  merits,  at  least  in  so  far  as  mere 
questions  of  law  were  involved ;  and,  so  treating  it,  all  the  ques- 
tions presented  by  the  motion,  other  than  those  arising  upon 
grounds  properly  addressed  to  the  discretion  of  the  trial  court, 
such  as  the  question  of  the  weight  of  evidence  and  the  Uke^ 
are  properly  before  us  for  review  upon  the  appeal,  either  from 
the  order  or  from  the  judgment  .  In  Voll  y.  Hollis,  60  Cal. 
569,  and  in  Oriffith  v.  Orwner,  47  Cal.  644,  the  supreme  court 
of  California  treated  an  order  dismissing  a  motion  for  a  new 
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trial  as  equivalent  to  an  order  denying  a  new  trial,  and,  upon 
appeal  therefrom,  reversed  it  upon  the  merits.  While  I  think 
the  strictly  logical  course  would  be  to  reverse  the  order  denying 
a  new  trial  when  it  is  made  upon  a  groamd  not  involved  in  the 
merits,  and  to  direct  the  trial  court  to  pasft  upon  the  merits,  as 
was  done  in  Sweeney  v.  Great  Falls  &  Canada  Railway  Co,, 
supra,  cited  by  Judge  Henry,  yet  for  all  practical  purposes 
the  same  result  is  reached  by  considering  and  determining  all 
questions  of  law  arising  ujwn  the  reccird,  just  as  if  the  motion 
had  been  deni^d  generally  upon  the  merits.  If,  however,  in 
such  a  case  the  moftion  should  present  grounds  addressed  ex- 
clusivelv  to  the  discretion  of  the  trial  court,  then  this  court 
could  not  consider  them  upon  appeal  from  the  order,  but  would, 
if  it  were  necessary  to  consider  them,  remand  the  cause  to 
the  district  court,  and  require  that  court  to  first  .consider  and 
pass  upon  them,  as  was  done  in  Sweeney  v.  Oreat  Falls  & 
Canada  Railway  Co.,  supra.  In  the  present  case  the  principal 
question  being  one  of  law,  it  is  properly  before  us  either  upon 
appeal  from  the  judgment  or  from  the  order  denying  the  mo- 
tion. 

Mr.  Justice  Pigott,  having  been  of  counsel,  did  not  hear 
the  argument^  and  takee  no  part  in  this  decision. 


In  re  weed. 

<No.  1,744.) 
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Attorney — Disbarment — Sale  of  Realty — Subsequent  Transfer  28  aa 
— Fraudulent  Intent — "0/^  Construed  to  Mean  ''and" —  ■»  467 
Deceit —  Accusation — Verification,  H  ^/ 

1.      Compiled   Statutes  of  1887,  Fourth  Division,  Sec.   200,  declaring  that  any 
person  disposing  of  land,  and  thereafter  Icnowingly  "or"  fraudulently  acaln 
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disposing  of  it  to  another  person,  for  a  valuable  consideration,  shall  be 
guilty  of  a  felony,  being  designed  only  to  prevent  the  defrauding  of  one 
or  the  other  purchaser,  should  be  read  as  if  "and"  instead  of  **or'*  were 
used;  and  a  petition  in  disbarment  proceedings,  alleging  that  respondent 
sold  lands  to  petitioner,  agreeing  to  convey  on  payment  of  the  price  in  In- 
stallments, after  payment  of  part  of  which  respondent  deeded  the  land  to 
another  party,  and  subsequently  refused  to  convey  to  petitioner,  but  not 
alleging  that  reapondent  intended  to  defraud  anyone;  that  the  second 
transfer  was  for  value ;  that  petitioner  had  tendered  the  amount  still  due, 
or  that  the  subsequent  transfer  was  such  that  respondent  was  unable  to 
procure  the  title  for  petitioner  upon  tender  of  the  remainder  of  the  price, — 
did  not  charge  a  violation  of  the  statute  rendering  respondent  liable  to 
disbarment,  under  Code  of  Civil  Procedure,  Sec.  402,  providing  that  an 
attorney  who  is  guilty  of  any  crime,  deceit,  malpractice,  or  misdemeanor 
may  be  disbarred. 

2.  The  fact  that  respondent  received  payments  after  having  conveyed  to  the 
third  party,  and  did  not  Inform  petitioner  of  such  conveyance,  did  not 
show  that  he  was  gniilty  of  deceit;  such  action  being  entirely  consistent 
with  a  purpose  to  obtain  title  for  petitioner  on  payment  of  the  full  pur- 
chase price. 

3.  Under  Code  of  Civil  Procedure,  Sec.  420,  providing  that  the  accusatiou  in 
disbarment  proceedings  must  be  verified  by  the  oath  of  some  person  that 
the  charges  are  true,  charges  verified  upon  information  and  belief  will  not 
be    considered,  • 

Proceeding  for  Hie  disbarment  of  Elbert  D.  Weed,  on  ax5cu- 
satixms  filed  by  Theodore  A.  Mayer.  The  accused  filed  written 
objections  to  the  sufiiciency  of  the  charges.  Objections  sus- 
tained. 

Mr.  James  Donovan,  Attorney  General,  amicus  curiae. 

Messrs.  McConnell  <&  McConnell,  for  Weed. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  courts 

On  December  4,  1901,  one  Theodore  A.  Mayer,  appearing 
in  person  in  this  court,  presented  a  written  accusation  verified 
by  his  own  oath,  containing  certain  charges  of  fraud  and  deceit 
against  Elbert  D.  Weed,  a  member  of  the  bar  of  Montana,  and 
asking  for  an  order  that  the  name  of  said  Weed  be  stricken 
form  tlie  roll  of  attorneys  and  counselors  at  law.  The  accusa- 
tion contains  five  separate  counts.  The  first  involves  a  transr 
action  between  the  accuser  and  Weed,  and  charges,  in-  sub- 
stance, that  on  December  7,  1894,  the  said  Weed  made  a  writr 
ten  contract  with  Mayer,  under  the  terms  of  which  he  sold  and 
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agreed  to  convey  to  Mayer  8Q  acres  of  land  situate  in  Lewis 
and  Clarke  county,  for  the  sum  of  $800,  upon  payment  by  the 
latter  of  $125  dowm,  $200  on  or  before  January  15,  1895, 
$175  on  or  before  March  1,  1895,  and  $300  on  or  before  De- 
cember 1,  1895 ;  that  at  the  date  of  the  contract  Weed  held  the 
legal  title  to  the  land ;  that  on  April  17,  1895,  Mayer  made 
the  payments  of  $200  and  $175  which  fell  due  on  January  15 
and  March  1,  1895,  respectively,  and  that  the  receipts,  for 
these  simis  were  dated  as  of  the  times  at  which  the  respective 
payments  should  have  been  made ;  that  Mayer  did  not  have  the 
contract  recorded,  for  the  reason  that  he  had  implicit  confi- 
dence in  Weed,  and  for  the  reason  that  he  did  not  know  this 
was  necessary  for  the  protection  of  his  rights ;  that  on  or  about 
April  2,  1895,  the  said  Weed  conveyed  the  land  described  in 
the  contract  to  one  Luther  F.  Smith  by  deed  which  was  put 
upon  the  records  of  Lewis  and  Clarke  county  on  April  15, 
1895 ;  that  Weed  did  not  at  any  time  notify  Mayer  that  the 
land  had  been  conveyed,  but  that,  on  the  contrary,  he  received 
payments  from  Mayer  amounting  to  $375  after  the  deed  of 
April  2  was  executed  and  delivered  to  Smith;  that  thereafter, 
on  August  28,  1895,  Weed  wrotle  Mayer  that  he  would  be  ready 
in  a  short  time  to  make  the  title  good;  that  Mayer  did  not 
learn  of  the  transfer  of  the  land  by  Weed  until  September  12, 
1901,  when  one  Jeinnie  Smith  Heath,  as  grantee  of  Smith, 
demanded  from  Mayer  possession  of  the  premises ;  that  during 
all  the  time  after  his  said  transfer  to  Smith  the  said  Weed 
concealed  the  fact  of  the  transfer,  and  led  Mayer  to  believe 
that  he  would  be  able  to  convey  to  Mayer  according  to  the  terms 
of  their  agreement ;  that  during  all  of  said  time  the  said  Mayer 
resided  upon  the  land,  expending  large  amounts  of  money  and 
labor  in  improving  it,  having  full  confidence  that  he  would 
finally  receive  the  title  thereto  from  Weed ;  that  now  he  has 
learned  that  Weed  is  not  the  owner  of  the  land  and  cannot  con- 
vey it  to  him ;  that  Weed  refuses  to  refund  to  him  the  money 
paid  under  the  terms  of  the  oontract ;  that  he  refuses  to  convey 
the  title ;  that  Mayer  has  been  compelled  to  enter  into  an  agree- 
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ment  with  Jennie  Smith  Heath  by  which  he  ooeupies  the  land 
as  her  tenant^  and  hs^  thus  lo^t^  not  only  the  amount  paid 
Weed^  but  also  the  labor  and  money  expesided  in  improving 
the  land ;  and  that  by  reason  of  the  lapse  of  time  the  said  Weed 
cannot  now  be  prosecuted  for  the  crime  thus  committed.  The 
remaining  four  coimts  contain  charges  growing  out  of  transac- 
tions between  Weed  and  other  persons^  some  being  charges  in- 
volving  hi8  persoiud  charBcter,  and  others  hb  honesty  and  in- 
t^grity  as  an  attorney  and  counselor  at  law.  The  all^ations 
in  the  first  count  are  verified  upon  personal  knowledge  of  the 
accuser;  the  other  counts  are  verified  upon  information  and 
belief,  and  are  not  supported  by  sworn  statements  from  the 
persons  having  knowledge  of  the  facts.  The  accused,  reserving 
his  right  to  controvert  the  truth  of  the  charges,  as  permitted 
by  the  statute  (Code  of  Civil  Procedure,  Sec.  423),  has  filed 
written  objections  to  their  sufficiency  to  put  him  on  trial.  To 
the  first  count  objection  is  made^  among  others,  that  it  does  not 
charge  the  accused  vriih.  any  deceit^  malpractice^  crime,  or 
misdemeanor,  and,  generally,  that  it  does  not  allege  sufficient 
to  show  the  accused  guilty  of  violating  any  of  the  provisions 
of  Section  402  of  the  Code  of  Civil  Procedure  defining  the 
causes  for  which  an  attorney  and  counselor  may  be  removed 
from  his  office.  The  only  objection  made  to  the  other  charges 
is  that  they  are  verified  upon  information  and  belief  only,  and 
not  upon  the  knowledge  of  the  accuser  or  any  other  perwn. 
The  sufficiency  of  the  facts  alleged  in  them  to  warrant  an  order 
of  disbarment  is  not  questioned. 

The  attorney  general  has  appeared  by  request  of  this  court 
as  amicus  curiae,  and  has  filed  a  written  argument  in  support 
of  the  charges.  He  ooncedes  the  contention  of  the  accused  that 
the  accusation  attempts  to  present  a  cause  which  falls  within 
the  class  contemplated  by  Subdivision  6  of  Section  402, 
supra,  and  that  if  the  facts  alleged  do  not  show  the 
commission  of  such  a  crime  or  misdemeanor,  or  such 
acts  of  deceit  as  imply  moral  turpitude  in  the  accused,  the 
charge  is  not  sufficient,  in  substance,  to  warrant  an  investiga^ 
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tion.  Two  questioDSy  therefore^  must  be  dertermined :  (1) 
Whether  the  charge  in  the  first  count  is  sufficient  in  substance ; 
and  (2)  whether  the  verification,  upon  information  and  belief 
only,  as  to  the  other  counts,  meets  the  requirement  of  the  stat- 
ute. We  are  of  the  opinion  that  both  must  be  answered  in  the 
negative. 

1.  The  part  of  Section  402,  supra,  pertinent  to  this  discus- 
sion, is  the  following:  "An  attorney  and  counselor  may  be  re- 
moved or  suspended  by  the  supreme  court  *  *  *  (5)  who  is 
guilty  of  any  deceit,  malpractice,  crime  or  misdemeanor." 
The  purpose  and  intent  of  this  provision  was  considered  by  this 
court  in  the  ease  of  In  re  Wellcome,  23  Mont  140,  58  Pac  45, 
and  the  application  to  be  made  of  it  is  stated  thus:  "Subdi- 
vision 5  is  broad  enough  in  its  language,  and  sufficiently  com- 
prehensive in  substance,  to  embrace  all  public  offensee,  where- 
soever committed,  by  attorneys,  and  to  clothe  the  court  with 
jurisdiction  of  an  accusation  imputing  to  an  attorney  the  com- 
mission of  any  crime  or  misdemeanor  wherever  the  offense  of 
itself  invokes  or  the  circumstances  of  its  perpetration  reveal 
the  existence  of  moral  turpitude,  or  the  facts  attending  it 
evince  such  gross  misoomduct  as  exhibits  his  unfitness  to  remain 
in  the  pirofession.  The  fifth  subdivision,  notwithstanding  its 
iingraramatical  construction,  seems  to  have  been  enactetd  ex 
industria,  to  the  end  that  the  court  may  purge  the  bar  of  those 
attorneys  whose  characters,  as  illustrated  bv  the  evidence  esr 
tablishing  the  truth  of  the  charges  preferred,  lack  the  attributes 
of  morality  which  are  an  essential  to  admission,  and  which 
should  be  required  as  a  continuing  condition  of  the  right  to 
practice.'*  In  other  words,  when  an  attorney  is  shown  to  have 
committed  a  crime  or  misdemeanor,  attended  by  such  circum- 
stances as  imply  moral  turpitude,  or  when  he  has  been  guilty 
of  such  gross  misconduct  falling  short  of  actual  crime  that  it 
m.ust  have  been  the  result  of  a  depraved  nature  or  immoral 
habits,  rendering  him  unworthy  of  the  confidence  of  his  fellow 
men,  he  should  be  deprived  of  the  right  to  remain  in  the  pro- 
fession, just  as  the  right  to  enter  it  would  have  been  denied 
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him  had  he  been  shown  tx>  poeseea  the  same  attributes  of  char- 
acter at  the  time  he  applied  for  admission.  This  construction 
was  approved,  and  the  reasons  in  support  of  it  stated  at  some 
length,  in  a  subsequent  opinion  upon  another  phase  of  the  same 
case  (In  re  Wellcome),  repoorted  in  23  Mont,  at  page  213,  58 
Pac.  47,  and  was  the  basis  of  the  final  judgment  therein  (Id. 
23  Mont  450,  59  Pac.  445). 

That  no  crime  is  charged  in  this  count  is  clear.  Section  200 
of  the  Fourth  Division  of  the  Compiled  Statutes  of  1887, 
which  were  in  force  at  the  time  the  conveyance  to  Smith  is 
alleged  to  have  been  made,  reads  as  follows: 

"Sec  200.  Any  person  or  persons  after  once  selling,  bar- 
tering, or  disposing  of  any  tract  or  tracts  of  land,  town  lot  or 
lots,  or  executing  any  bond  or  agiieement  for  the  sale  of  lands^ 
or  town  lot  or  lots,  who  shall  again  knowingly  or  fraudulently 
sell,  barter,  or  dispose  of  the  same  tract  or  tracts  of  land,  op 
town  lot  or  lots,  or  any  part  thereof,  or  shall  knowingly  or 
fraudulently  execute  any  bond  or  agreement  to  sell  or  barter, 
or  dispose  of  the  same  land,  or  lot  or  lots^  or  any  ]^rt  thereof, 
to  any  other  person  or  persons,  for  a  valuable  consideration, 
every  such  offender,  upon  conviction  thereof,  shall  be  punished 
by  imprisonment  in  the  territorial  prison  not  lees  than  one 
year,  nor  more  than  five  years." 

If  we  substitute  the  conjunctive  "and"  for  the  disjunctive 
"or"  connecting  the  words  "knowingly"  and  "fraudulently," 
this  section  is  made  identical,  except  in  the  extent  of  the  pen- 
alty, w^th  Section  132  of  the  Act  of  the  legislature  of  Cali- 
fornia of  1850  in  relation  to  crimes  and  punishments.  Like 
many  other  provisions  of  oiur  Codes,  the  section  quoted  was 
adopted  from  the  California  Act,  though  we  find  similar  pro- 
visions among  the  criminal  statutes  of  other  states.  The  pur- 
pose of  the  legislation  is  to  declare  it  a  felony  to  sell,  barter, 
or  dispose  of  lands,  or  to  make  an  agreement  therefor,  for  a 
valuable  consideration  and  with  fraudulent  intent,  after  having 
once  sold  them,  or  made  an  agreement  to  sell  them,  to  another. 

The  construction  to  be  given  to  the  phrase  "knowingly  or 
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fraiiduleatly"  presents  more  difl&culty.  This  is  not  encountered 
in  the  California  Act,  and  disappears  from  our  own  if  we  read 
*^and"  instead  of  "or."  Under  the  former  the  offense  was  suffi- 
ciently charged  if  it  was  alleged  that  tJie  second  sale,  barteoring, 
disposition,  or  agreement  was  made  with  intent  to  defraud. 
{People  V.  Gamett,  35  Cal.  475,  95  Am.  Dec.  125.)  We  think 
"or"  should  be  read  *'and."  This  conclusion  is  based  both 
upon  the  history  of  the  legislation  and  ui>on  a  consideration 
to  be  hereafter  noticed.  The  California  section  was  adopted 
from  the  statute  of  27  Elizabeth,  (liapter  IV  {People  v.  Gar- 
tiettj  supra.)  The  mischief  sought  to  be  prevented  by  the  Act 
was,  among  others,  a  second  disposition  of  lands  already  dis- 
posed of,  with  intent  to  defraud  either  tlie  first  or  second  pur^ 
chaser.  By  express  terms,  it  designated  the  person  to  be  in- 
jured by  the  fraud  as  either  the  first  or  second  purdia^ser.  The 
California  statute  as  well  as  our  own  left  this  to  s}>e!Culation. 
But  the  supreme  court  of  (California,  having  the  section  under 
consideration  in  People  v.  Garnett,  supra,  held  that  under  a 
proi>er  construction  of  it,  in  view  of  the  mischief  souglit  to-  be 
remedied,  the  only  person  who  could  be  injured  was  the  first 
or  second  purchaser,  and  that  it  was  sufficient  if  it  l>e  charged 
that  the  fraud  was  intended  to*  injure  either.  Wo  may  remark, 
in  passing,  Uiat  the  California  Act  of  1850  was  tunended  under 
the  Code  as  adopted  in  1872  (California  Penal  (>jde,  Sec. 
r)33),  and  that  the  amended  section  was  incori)oratetl  in  the 
Penal  Code  of  Montana  of  1895  as  Section  935.  The  purpose 
of  the  amendment  was  to  make  clear  the  designation  of  the 
person  to  be  injured  by  the  fraudulent  sale. 

The  essence  of  the  offense,  under  all  those  statutes,  is,  how- 
ever, a  second  sale  of  the  same  land,  for  value,  with  intent  to 
defraud.  The  section  (200)  of  the  Compiled  Statutes  quoted 
is  found  in  the  chapter  entitled  ^^Offenses  Committed  by  Cheats, 
Swindlers  and  Other  Fraudulent  PerscMs,"  and  the  act  de- 
nounced by  it  as  an  offense  is  thus  classed  with  a  number  of 
offenses,  each  of  which  requires  a  specific  fraudulent  intent. 
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Tiifi  same  is  true  of  Section  935  of  the  Montana  Code  of  1895, 
referred  to. 

Looking,  therefore,  to  the  origin  and  purpose  of  the  legisla- 
tion, it  seems  clear  that^  in  order  to  complete  any  offense  fall- 
ing mthin  the  purview  of  the  statute,  the  second  sale  or  dispo- 
sition of  lands  must  be  made,  not  only  with  full  knowledge  of 
the  prior  conveyance,  but  also  with  a  fraudulent — that  is,  a 
deliberately  planned — purpose  and  intent  to  deceive,  and  there- 
by gain  an  unlawful  advantage.  This  view  would  require  '^or" 
to  be  read  "and."  It  is  strensrthened  by  the  additional  con- 
sidoration  that,  if  the  disjunctive  be  allowed  to  stand,  with  its 
ordinary  signification,  the  statute  would  render  every  second 
sale  of  lands  by  the  same  person  for  a  valuable  consideration 
a  felony,  whether  it  be  fraudulently  made  or  not;  for  it  is 
hardly  conceivable  that  such  a  second  sale  could  be  made  by 
the  same  i)erson  without  knowledge  of  any  previous  sale  made 
by  him.  To  illustrate:  If  A.  should  sell  to  B.  by  a  good  and 
sufficient  deed,  whicli  was  properly  put  on  record,  and  then 
should  sell  to  0.,  after  fully  informing  C.  of  the  former  sale  to 
B.,  A.  would  not  be  guilty  of  an  offense,  within  the  meaning 
of  the  statute.  This  is  the  identical  case  considered  in  People 
V.  Garnetty  svpra,  wherein  it  was  held  that  under  such  circum- 
stances no  offense  was  committed,  because  it  appeared  that  there 
was  no  fraudulent  intent 

While  we  should,  ordinarily,  be  reluctant,  to  say  that  the  leg- 
islature did  not  intend  to  denounce  as  an  offense  an  act  which 
clearly  falls  within  the  letter  of  the  statute,  we  do  not  hesitate 
to  do  so  when  the  act  in  question  is  in  itself  without  harmful 
effect  or  tendency,  and  it  is  reasonably  clear  that  thedegisla- 
ture  did  not  intend  to  prohibit  it^  We  shall  therefore  read  the 
statute  as  identical  in  the  particular  mentioned  with  the  Cali- 
fornia statute,  and  construe  it  accordingly. 

To  make  out  the  offense,  it  must  be  alleged  and  proven: 
(1)  That  a  sale  and  conveyance,  or  an  agreement  therefor,  have 
l)een  made;  (2)  that  a  second  sale  and  conveyance,  or  an  agree- 
ment therefor,  have  been  made  for  a  valuable  consideration; 
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and  (3)  that  suck  second  sale  has  been  knowingly  made,  and 
with  a  felonious  intent  to  defraud  either  the  first  or  second 
purchaser. 

The  facts  set  forth  in  the  first  count  of  the  accusation  fall 
verj"  far  short  of  these  requirements.  So  far  as  appears  there- 
from, there  was  no  intent  to  defraud  either  Mayer  or  Smith 

bv  the  transfer  to  Smith.      The  conveyance  to  Smith  may 

•  •.'1/ 

have  been  upon  conditions  and  stipulations  preserving  all  of 
Mayer's  rights,  or  with  such  reservations  as  would  enable  Weed 
to  procure  title  for  Mayer  upon  a  tender  by  the  latter  of  the 
remainder  of  the  purchase  price.  It  is  nowhere  alleged  that 
the  conveyance  was  intended  to  defraud  any  one,  nor  that  it 
was  for  a  valuable  consideration.  It  is  alleged  that  Weed  has 
refused  to  convey  the  title  to  Mayer ;  but  this  he  had  a  perfect 
right  to  do,  so  long  as  Mayer  was  in  default  in  making  payment 
under  the  contract  There  is  no  allegation  that  a  tender  has 
l)een  made,  nor  any  reason  stated  by  w^ay  of  excuse.  While 
we  do  not  wish  to  be  understood  as  saying  that  the  charges  in 
such  cases  as  the  one  presented  should  be  made  wdth  all  the 
technical  precision  required  in  an  indictment  or  information, 
nevertheless  the  accused  is  entitled  to  know^  with  what  particu- 
lar offense  he  is  charged,  so  that  he  may  have  opportunity  to 
meet  it  with  his  proofs.  It  is  therefore  incumbent  upon  the  ac- 
cuser to  state,  in  substance,  the  crime  upon  proof  of  which  he 
asks  the  order  of  disbarment  to  be  made.    ■ 

The  facts  stated  in  this  count  do  not  show  any  such  deceit 
practiced  by  Weed  as  would  warrant  tlie  conclusion  that  he  is 
so  far  unworthy  of  confidence  that  he  should  be  deprived  of  his 
office.  There  is,  as  we  have  seen,  an  absence  of  any  allegation 
charging  directly  that  he  is  not  now  in  position  to  obtain  the 
title  for  Mayer,  whenever  the  remainder  of  the  purchase  money 
is  tendered  and  a  deed  demanded.  The  failure  on  the  part  of 
Weed  to  mention  the  transfer  to  Smith  when  the  payments 
were  made  in  April,  1895,  is  entirely  consistent  with  a  purpose 
then  and  still  entertained  by  him  to  make  good  his  agreement 
whenever  he  should  be  lawfully  required  to  do  so.     Any  repre- 
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sentation  then  or  afterwards  made  to  Mayer  that  he  would  be 
able  to  convey  the  title,  so  far  as  the  contrary  appears  from  the 
charges,  may  have  been  perfectly 'consistent  and  truthful.  Be- 
fore this  concealment  could  be  held  to  be  deceitful  and  fraudu- 
lent, it  should  appear  that  it  was  made  in  order  to  obtain  the 
payments  from  Mayer,  Weed  knowing  at  the  time  that  he  had 
put  it  out  of  his  power  to  fulfill  his  obligations  under  the  con- 
tract 

The  gravamen  of  the  charge  seems  to  be  the  injury  suffered 
by  Mayer.  It  does  not  distinctly  appear  whether  Mayer  was 
in  possession  of  the  land  at  the  time  of  the  conveyance  to  Smith. 
Therefore  his  rights  and  dutiee  in  the  premises  are  not  before 
us  for  consideration  at  this  time. 

2.  The  form  of  the  verification  of  the  accusation  is  as  fol- 
lows: "Theodore  Mayer,  being  first  duly  sworn,  on  oath  de- 
poses and  says:  That  he  is  the  above-named  petitioner;  that 
he  has  read  the  foregoing  petition,  and  knows  the  contents 
thereof;  and  that  the  facts  therein  stated  are  true  of  his  own 
knowledge,  except  as  t6  such  matters  as  are  therein  stated  upon 
information  and  belief,  and  as  to  those  matters  he  believes  it 
to  be  true.  Theodore  A.  Mayer."  Specific  objection  is  made 
to  it  as  to  counts  2,  3,  4,  and  5,  on  the  ground  that  it  does  not 
meet  the  requirements  of  Section  420  of  the  Code  of  Civil 
Procedure.  This  section  provides:  ^'The  accusation  must  state 
the  matters  charged,  and  be  verified  by  the  oath  of  some  person 
to  the  effect  that  the  charges  therein  contained  are  true."  The 
language  of  this  section  is  clear  and  explicit,  and,  construing 
it  according  to  its  manifest  meaning,  the  accusation  must  be 
supported  by  the  oath  of  some  one  having  knowledge  of  the 
facts  upon  which  it  is  based.  .It  requires  but  little  considera- 
tion to  arrive  at  tlie  conclusion  that  the  legislature  did  not 
intend  that  the  time  of  this  or  the  district  court  should  be 
taken  up  wdth  the  investigation  of  charges  based  upon  mere 
hearsay  or  rumor.  Otherwise  the  way  would  be  open  to  every 
discontented  litigant  to  prefer  a  charge  against  an  attorney 
based  upon  information,  and  the  result  would  be  a  serious  in- 
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terruption  to  the  ordinary  business  of  this  court.  Furthermore, 
every  attorney  would  be  liable  at  any  time  to  be  called  to  ac- 
count and  subjected  to  the  annoyance  of  such  proceedings 
against  him,  and  thus  be  made  to  suffer  in  his  reputation  by 
reason  of  them.  The  accuser  is  not  a  party  to  the  proceeding. 
Therefore  the  rule  governing  the  ordinary  verification  of  a 
pleading  does  not  apply.  Neither  is  there  any  analogy  between 
this  proceeding  and  an  ordinary  prosecution  by  a  county  attor- 
ney under  his  official  oath.  Here  tlie  law  is  put  in  motion  by 
a  private  citizen,  and,  just  as  where  an  application  is  made  to 
the  district  court  by  a  private  citizen  for  an  order  requiring 
the  county  attorney  to  file  an  information  in  a  particular  case 
(Penal  Code,  Sec  1384),  it  may  be  invoked  only  by  a  statement 
of  facts  based  upon  knowledge.  The  provision  in  question  was 
adopted  from  the  California  Coda  The  supreme  court  of  that 
state  has  considered  it  in  two  cases,  and  the  conclusion  reached 
supports  our  view.  (In  re  HotcKkiss,  58  Cal.  39 ;  In  re  Hud- 
son, 102  Cal.  467,  36  Pac.  812.)  It  was  also  considered  some- 
what by  this  court  in  the  case  of  In  re  Wellcome,  23  Mont  213, 
58  Pac  47,  and  like  rule  laid  down  in  the  cases  cited  was  there 
impliedly  approved. 

3.  As  heretofore  stated,  the  section  of  the  Compiled  Stat- 
utes quoted  was  supplanted  by  Section  935  of  the  Penal  Code 
of  1895.  The  latter  section  extends  the  penalty  to  a  maxi- 
mum of  ten  years  in  the  state  prison,  ^tfothing  said  herein  is 
to  be  construed  as  an  intimation  that  a  prosecution  could  or 
could  not  have  been  maintained  after  the  adoption  of  the  pres- 
ent Code  for  an  offense  committed  while  the  older  section,  was 
in  force. 

The  objections  are  sustained,  with  leave  to  amend  the  accu- 
sation, in  accordance  with  the  view^  herein  expressed,  and 
attach  a  proper  verification,  within  twenty  days  from  this  date ; 
otherwise,  the  proceeding  will  be  dismissed. 
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139       42I  (No.   1,381.) 

(Submitted  November  20.  1901.     Decided  January  13,  1902.) 

Action  on  Note  Secured  by  Mortgage — Pleading — Unenforced 
Security — Defense — Loss  of  Security — Foreclosure, 

1.  Where,  in  an  action  on  a  note,  the  answer  alleges  that  the  note  was  s«^ 
cured  by  a  real  estate  mortgage  executed  at  the  same  time,  which  bfis  not 
been  foreclosed,  such  allegation  is  a  defense,  and  not  a  counterclpim,  and 
hence  a  reply  is  not  necessary,  under  Code  of  Civil  Procedure,  Sees.  720- 
723,   754,  requiring  a  reply  to  a  counterclaim. 

2.  Where,  in  an  action  on  a  note,  defendants  allege  that  the  note  is  secured 
by  a  mortgage  which  has  not  been  foreclosed,  the  fact  that  at  the  com- 
mencement of  the  action  plaintiff  made  an  affidavit  for  attachment.  In 
which  he  stated  that  without  his  fault  such  security  had  become  worth- 
less, could  not  affect  the  action  of  the  court  on  a  motion  for  nonsuit, 
where  such  affidavit  was  not  offered  in  evidence,  nor  was  its  contents 
proved. 

Z.  Where,  in  an  action  on  a  note,  defendants  allege  that  the  note  is  secured 
by  an  unforeclosed  mortgage,  it  is  Irregular  to  show  such  defense  by  cross- 
examination  of  plaintiff's  witness. 

4.  Where,  In  an  action  on  a  note,  the  court  had  admitted  evidence  that  the 
note  was  secured  by  a  mortgage,  it  was  error  to  refuse  to  receive  evidence 
that  the  mortgage  was  second  to  another,  which  had  been  foreclosed,  that 
the  property  had  been  sold,  and  the  time  of  redemption  from  such  sale  had 
expired. 

5.  Where  a  note  was  secured  by  a  second  mortgage,  which  has  become  of  no 
value  because  of  foreclosure  of  the  flrst  mortgage  and  expiration  of  the 
time  of  redemption,  the  complaint  in  an  action  on  such  note  need  not  refer 
to  such  mortgage  or  loss  of  security,  the  action  not  being  .to  enforce  such 
security  under  Code  of  Civil  Procedure,  Sec.  1290,  providing  that  there 
shall  be  but  one  action  to  recover  a  debt  secured  by  mortgage  or  to  enforce 
such  security,  which  action  must  be  in  accord  with  the  provisions  of  that 
chapter  relating  to  mortgage  foreclosures. 

6.  Under  Code  of  Civil  Procedure,  Sec.  1290,  regulating  actions  to  foreclose 
mortgages,  and  providing  for  a  deficiency  Judgment  after  sale  of  the  prop- 
erty, the  holder  of  a  note  secured  by  a  second  mortgage  is  not  required  to 
foreclose  during  the  period  of  redemption  after  the  first  mortgage  hsis  been 
foreclosed  and  the  property  sold  thereunder,  but  he  may  wait  till  such 
period  has  expired  and  his  lien  is  determined,  and  then  sue  on  the  note. 

7.  Where,  in  an  action  to  foreclose  a  flrst  mortgage,  the  mortgagee  in  a  second 
mortgage  is  made  a  defendant  -and  defaults,  such  action  does  not  defeat 
the  right  of  his  assignee  of  the  note  to  recover  thereon  after  the  time  to 
redeem  the  premises  from  the  foreclosure  sale  has  expired. 

8.  Where  parties  are  made  defendants  in  a  suit  to  foreclose  a  mortgage,  the 
complaint  alleging  that  they  "have  or  claim  to  have  some  interest  in  cr 
claim  upon  said  premises,  «  •  >*  which  interest  or  claims  are  subse- 
quent to  and  subject  to  the  lien  of  the  plaintiff's  mortgage,"  and  the  de- 
fendants make  default,  the  effect  of  a  sale  of  the  mortgaged  lands  under 
a  decree  rendered  therein,  must  be  confined  to  liens  acquired  subsequent  to 
the  mortgage. 
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Appeal  from  District  Court,  Silver  Bow  County;  John  Lind- 
say, Judge, 

Action  by  Patrick  J.  Brophy  against  Patrick  Downey  and 
wife.  From  an  order  granting  a  new  trial  after  a  nonsuit^, 
defendants  appeal.     Affirmed. 

Mr.  Dan  Yancey,  for  Appellants. 

Mr.  M.  D.  Leehey  and  Messrs.  McBride  &  McBride,  for 
Respondent 

MR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the  court 

Action  by  the  plaintiff,  as  assignee,  upon  a  promissory  note- 
made  by  the  defendants  to  J.  H.  Smith  &  Co.  on  December  16,. 
1891.  The  complaint  states  the  execution,  assignment  and 
non-payment  of  the  note,  and  judgment  is  demanded  for  the 
amount  thereof.  The  only  defense  pleaded  which  need  be 
mentioned  is  to  the  effect  that  the  defendants  at  the  time  they 
made  the  note  executed  a  mortgage  on  land  to  secure  its  pay- 
mentj  and  that  the  mortgage  has  not  been  foreclosed.  The 
plaintiff  treats  the  plea  as  stating  facts  sufficient  to  constitute 
a  defense,  and  we  shall  assume  that  it  does.  No  reply  was. 
filed.  Upon  the  evidence  in  behalf  of  the  plaintiff  a  nonsuit 
was  ordered  on  the  ground  that  the  defense  referred  to  had 
been  eetablished.  The  court  granted  a  new  trial,  and  the  de- 
fendants have  appealed. 

1.  The  new  matter  pleaded  was  in  defense  and  did  not 
constitute  a  counterclaim.  Under  the  provisions  of  Sections: 
720,  721,  722,  723,  and  754  of  the  Code  of  Civil  Procedure,. 
an  allegation  in  the  answer  of  new  matter  to  which  a  reply 
was  not  required  was  deemed  controverted.  A  reply  was  re^ 
quired  only  to  allegations  constituting  a  counterclaim;  all 
other  new  matter  was  deemed  controverted,  and  hence  a  reply 
was  not  necessary  to  frame  an  issue  upon  a  plea  setting  up  an 
affirmative  defense.     {Babcock  v.  Maxwell,  21  Mont  507,  54r 
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Pac.  943.)  In  this  respect  the  pleadings  in  the  case  at  bar 
must  be  tested  by  these  sections.  In  Arthur  v.  Homestead 
Fire  Insurance  Company,  78  New  York  Reports^  462,  34  Am. 
Rep.  550  (cited  in  Babcock  v.  Maxwell,  supra)  y  the  rule  de- 
duced from  similar  statutes  was  said  "to  be  so  broad  that  it 
secures  to  the  plaintiff  the  benefit  of  every  possible  answer  to 
the  defense  made  by  way  of  new  matter,  not  constituting  a 
counterclaim,  as  fully  as  though  it  were  alleged  in  the  most 
perfect  manner.  For  that  purpose,  evidence  admissible  under 
the  principles  of  either  law  or  equity,  takes  the  place  of  plead- 
ing." Of  the  correctness  of  this  declaration  we  think  there  can 
be  no  reasonable  doubt  It  is  to  be  observed  that  Senate  Bill 
No.  31,  entitled  "An  Act  to  Amend  Sections  720  and  722, 
Chapter  VI,  Title  VI,  Part  II,  of  the  Code  of  Civil  Procedure 
of  Montana,  relating  to  pleadings  in  civil  actions,''  approved 
February  22,  1899,  and  found  at  page  142  of  the  Session  Laws 
of  that  year,  which  amended  Sections  720  and  722,  supra,  so 
that  all  new  matter  in  an  answer  must  be  taken  as  true  unless 
traversed  or  confessed  and  avoided  by  reply,  was  passed  after 
the  issues  in  this  action  were  made  up  and  hence  is  without 
pertinency. 

The  plaintiff  was  therefore  entitled  to  introduce,  at  the 
proper  time,  evidence  tending  to  rebut  or  avoid  any  new  matter 
alleged  in  the  answer. 

2.  At  the  commencement  of  the  action  the  plaintiff  asserts 
he  sought  an  attachment  under  Sections  890  and  891 
of  the  Code  of  Civil  Procedure,  and  made  and  filed 
an  affidavit  rtating,  among  other  things,  that  the  pay- 
ment of  the  note  had  not  been  secured  by  any 
mortgage  or  lien  upon  real  or  personal  property,  except 
originally  by  a  certain  mortgage  upon  real  estate,  which  se- 
curity had,  without  any  act  of  the  plaintiff  or  any  person  ta 
whom  the  security  was  given,  become  valueless.  He  argues  that 
this  affidavit  tended  to  prove  the  worthlessnenss  of  the  security, 
and  that  the  nonsuit  was  therefore  erroneous,  and  the  order 
granting  a  new  trial  correct     To  dispose  of  this  argument  it 
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is  enough  to  say,  that  the  aflSdavit  was  not  put  in  evidence,  nor 
was  it  oflFered.  There  was  no  evidence  with  respect  to  it. 
Whether  it  should  have  been  excluded  if  offered,  and  what 
effect,  if  any,  it  would  have  had  if  received,  are  matters  not 
here  involved. 

3.  For  the  sole  purpose  of  establishing  the  defense  referred 
to^  the  defendants^  on  their  cross-examination  of  a  witness  for 
the  plaintiff,  elicited  evidence  to  prove  that  at  the  time  they 
made  the  note  they  also  made  a  mortgage  on  land  to  secure  its 
payment^  and  that  it  had  not  been  foreclosed.  To  the  reception 
of  this  evidence  the  plaintiff  objected  as  not  proper  to  be  intro- 
duced upon  cross-examination,  and  took  an  exception.  The 
plaintiff  then  offered  evidence  to  show  that  the  defendants  on 
July  21,  1891,  made  to  one  McMonigle  a  prior  mortgage  upon 
the  same  land  to  secure  payment  of  a  debt  owing  by  them  to 
McMonigle,  that  the  mortgage  had  been  foreclosed  by  suit  to 
which  J.  H.  Smith  &  Co.,  as  subsequent  lienors,  were  parties 

defendant,  and  that  at  the  decretal  sale,  which  took  place  some 
two  years  before  the  complaint  in  the  present  action  was  filed, 

the  land  was  struck  off  to  persons  other  than  the  defendants  at 
a  price  not  greater  than  sufficed  to  satisfy  the  McMonigle  mort- 
gage. The  defendants  objected  that  the  evidence  offered  v.  :is 
incompetent,  irrelevant,  immaterial,  and  not  warranted  by  the 
issues.  The  objection  was  sustained  upon  the  ground  that  the 
pleadings  did  not  "justify  the  introduction  of  the  testimony 
sought  to  be  introduced,'*  the  plaintiff  excepting. 

The  chief  contentions  of  the  defendants  are,  that  in  an  ac- 
tion to  recover  t^  peraonal  judgment  for  a  debt,  the  payment 
of  which  was  nt  any  time  secured  by  mortgage,  the  complaint 
must  state  that  fact  and  then  avoid  its  effect  by  appropriate 
averments  showing  that  the  security  has  become  lost  or  value- 
less by  no  act  of  the  plaintiff  or  those  through  whom  he  traces 
title;  that  the  evidence  offered  and  excluded  in  this  case  did 
not  tend  to  show  such  loss  of  security,  nor  that  it  had  been 
exhausted;  and  that  the  omission  of  the  plaintiff's  assignors 
to  enforce  their  lien  in  the  suit  brought  to  foreclose  the  Mc- 
Monigle mortgage,  bars  the  present  action.     These  contentions 
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are  based  upon  Section  1290  of  the  C5ode  of  Civil  Procedure, 
which  reads  as  follows:  "Section  1290.  There  is  but  one 
action  for  the  recovery  of  debt,  or  the  enforcement  of  any  right 
secured  by  mortgage  upon  real  estate  or  perso«nal  property, 
which  action  must  be  in  accordance  with  the  provisions  of  this 
chapter.  In  such  action  the  court  may,  by  its  judgment,  direct 
a  sale  of  the  encumbered  property  (or  so  much  thereof  as  may 
be  necessary),  and  the  application  of  the  proceeds  of  the  sale 
to  the  payment  of  the  costs  of  the  court  and  the  expenses  of 
the  sale,  and  the  amount  due  the  plaintiff;  and  if  it  appear 
from  the  sheriff's  return  that  the  proceeds  arci  insufficient,  and 
a  balance  still  remains  due,  judgment  can  then  be  docketed  for 
such  balance  against  the  defendant  or  defendants  personally 
liable  for  the  debt,  and  it  becomes  a  lien  upon  the  real  estate 
of  such  judgment  debtor,  as  in  other  cases  on  which  execution 
may  be  issued.  Xo  person  holding  a  conveyance  from  or  un- 
der the  mortgagor  of  the  property  mortgaged,  or  having  a  lien 
thereon,  which  conveyance  or  lien  does  not  appear  of  record 
in  the  proper  office  at  the  time  of  the  commencement  of  the^ 
action,  need  be  made  a  party  to  such  action ;  and  the  judgment 
therein  rendered,  and  the  proceedings  therein  had,  are  as  con- 
clusive against  the  party  holding  such  unrecorded  conveyance 
or  lien  as  if  he  had  been  made  a  party  to  the  action.''  The 
plaintiff's  position  is  that  the  existence  of  mortgage  security 
is  not  part  of  the  statement  of  his  cause  of  action,  but  is  af- 
finnative  matter  to  be  pleaded  and  proved  in  defense ;  and  that, 
by  the  sale  under  decree  in  the  foreclosure  suit,  his  security 
was  lost  without  act  or  fault  of  himself  or  of  his  assignors. 

J^o  obligation  rested  upon  the  plaintiff  to  state  whether  or- 
not  there  was  a  mortgage.  The  fact  that  there  was  a  mortgage 
in  nowise  contradicted  or  disproved  any  allegation  of  the  com- 
plaint; such  fact,  which  was  sought  to  be  established  as  an 
affirmative  defense  and  not  as  bearing  upon  any  other  issu^ 
was  new  matter  to  be  proved  by  the  defendants  in  making  out 
their  case^  and  not  (under  the  practice  prevailing  in  Montana) 
by  cross-examination  of  the  plaintiff's  witnesses  who  had  re- 
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mained  sileoat  lapon  tibe  stibjeot  We  do  not  hold  that  the  ad- 
mission of  the  evidence  on  cross-examination  was  prejudicial, 
or  an  error  of  sufficient  magnitude  to  warrant  an  affirmance 
of  the  order  awarding  a  new  trial;  upon  this  question  we  ex- 
press no  opinion.  But  the  court,  after  admitting  evidence  that 
payment  of  the  note  had  been  secured  by  a  mortgage  which  had 
not  been  foreclosed,  should  have  received  the  evidence  offered 
by  the  plaintiff  to  show  that  the  land  had  been  sold  under  a 
decree  foreclosing  the  prior  mortgage  to  McMonigle,  and  that 
the  sale  exhausted  the  security. 

The  evidence  offered  was  both  relevant  and  material.  If 
payment  of  the  debt  had  been  secured  by  mortgage,  and.  the 
security  had  been  lost  or  rendered  valueless  by  the  negligent 
act  or  other  fault  of  the  plaintiff  or  his  assignors,  he  could 
not,  these  facts  appearing,  maintain  the  present  action.  If, 
however,  there  had  been  such  a  mortgage  given,  and  the  se- 
curity which  it  afforded  had  been  lost  without  fault  on  the  part 
of  the  plaintiff  or  his  assignors,  the  action  can  be  maintained. 
It  lies  unless  payment  of  the  debt  was  secured  by  mortgage  at 
the  time  of  its  commencement  (perhaps  it  could  not  be  main- 
tained if  so  secured  pendente  lite)  or  the  security  which  the 
mortgage  once  gave  has  been  lost  or  rendered  nugatory  by  the 
act  of  the  plaintiff  or  his  predecessors  in  interests  Now,  the 
period  prescribed  by  statute  for  redemption  from  the  fore^ 
closure  sale  had  expired  long  before  this  action  was  begun; 
and  unless  redemption  was  made  within  the  time  fixed,  the 
purchaser  would,  as  against  the  plaintiff,  be  invested  with  the 
title,  possessed  by  the  mortgagors  at  the  time  the  prior  mortgage 
was  made,  and  thereby  the  lien  of  the  plaintiff's  subsequent 
mortgage  would  be  extinguished.  In  the  absence  of  a  redemp- 
tion, the  purchaser  was  clothed  with  such  title  on  the  day  when 
he  could  successfully  demand  a  deed  from  the  sheriff.  In  that 
event  there  could  be  nothing  subject  to  the  purported  lien  of 
the  subsequent  mortgage  and  consequently  no  equity  to  fore- 
closure. Of  course,  if  it  should  appear  that  the  plaintiff  or  his 
assignors  had  redeemed  the  property  from  the  sale  under  the 
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decree  faredoeing  the  McMonigle  mortgage,  o>r  that  the,de- 
fendanta  had  either  redeemed  or  aoquired  title  to  the  property 
after  the  sale,  a  different  question  would  be  presented ;  it  does 
not  arise  on  this  appeal.  A  subsequent  mortgagee, .  as  such^ 
has  no  security  within  the  meaning  of  Section .  1290,  supra, 
after  the  property  has  been  sold  under  decree  foreclosing  a 
superior  mortgage  and  the  purchaser  has  become  entitled  to  a 
deed,  no  matter  what  the  actual  value  of  the  property  may 
have  been  or  may  be.  The  evidence  excluded  would  tend  to 
establish  that  the  mortgage  no  longer  secured  payment  of  the 
note. 

The  next  question  is,  would  the  evidence  offered  have  proved 
that  the  security  afforded  by  the  subsequent  mortgage  had  been 
lost  through  the  fault  of  the  plaintiff  or  his  assignors  ?  We 
are  satisfied  it  would  not,  but  on  the  contrary  would  have 
shown,  prima  facie,  that  such  loss  was  without  his  or  their 
fault: 

(a)  The  subsequent  mortgage  remained  a  subsisting  lien 
during  the  period  of  redemption,  and  it  may  be  that  the  plain- 
tiff could  not  have,  maintained  an  action  on  the  debt  alone  until 
the  time  for  redemption  expired.  But  however  that  may  be, 
he  could,  within  the  period,  have  sued  to  foreclose  his  mortr 
gage.  Did  the  law  impose  upon  him  the  obligation  to  bring 
such  a  suit  within  the  time  allowed  for  redemption,  under  pen- 
alty of  losing  his  right  of  action  for  a  personal  judgment  upon 
the  debt  ?  Maay  reasons  might  be  suggested  why  the  duty  did 
not  rest  upon  him ;  one  is,  that  in  such  a  suit  he  woidd  have 
encountered  the  previous  sale  from  which  a  redemption  was 
necessary  in  order  to  make  his  Ken  of  any  value.  Suffice  it  to 
say  that  he  owed  no  such  duty  to  the  mortgagors.  He  was  not 
bound  to  redeem,  or  to  sue  for  the  foreclosure  of  his. mortgage 
within  the  six  months  allowed  by  statute  for  redemption.  We 
are  not  aware  of  any  rule  which .  required  the  plaintiff,  as  a 
subsequent  mortgagee,  to  sue  whenever  the  prior  mortgagee 
might  choose  to  do  so.  (Savings  Bank  v.  Central  Mturket  Co., 
122  Cal.  28,  54  Pac.  273.)  We  cannot  hold  that  he  was  so 
bound  without  reading  into  Section  1290,  supra,  a  provision 
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to  that  effect  or  construing  the  mortgage  so  as  to  indude  such 
a  stipulation.  We  may  not  do  either.  The  plaintiff's  omission 
to  sue  did  not  occasion  the  loss  of  the  security.  The  plaintiff 
was  not  in  fault;  he  violated  no  duty  which  he  owed  to  the 
mortgagors.  The  defendants,  by  failing  to  pay  ihe  McMonigle 
mortgage  so  that  the  plaintiff's  mortgage  might  be  enforced 
against  the  land,  permitted  and  occasioned  the  loss.  Their 
fault  made  the  security  valueless.  The  law  does  not  prohibit 
a  personal  action  when  it  is  rendered  necessary  by  such  fault 
of  the  mortgagors.  Section  1290,  supray  was  adopted  from  the 
Code  of  Civil  Procedure  of  California,  and  in  Merced  Bank 
V.  Casaccia,  103  California  Reports,  641,  37  Pacific  Reporter, 
648,  the  supreme  court  of  that  state  says  of  the  enactment: 
*^The  obvious  purpose  of  the  statute  is  to  compel  one  who  has 
taken  a  special  lien  [by  mortgage]  to  secure  his  debt  to  exhaust 
his  security  before  having  recourse  to  the  general  assets  of 
the  debtor.  When  he  has  done  this,  or  when,  without  his  faulty 
the  security  has  been  lost,  the  policy  of  the  law  does  not  pro- 
hibit a  personal  action."  To  the  same  effect  are  Savings  Bank 
V.  Central  Market  Company j  supra;  Otto  v.  Long,  127  Cali- 
fornia Reports,  471,  59  Pacific  Reporter,  895 ;  Toby  v.  Oregon 
Pacific  Railroad  Company,  98  California  Reports,  490,  33 
Pacific  Reporter,  550 ;  and  Blumherg  v.  Bi/rch,  99  California 
Reports,  416,  34  Pacific  Reporter,  102,  37  American  State 
Reports,  67. 

The  decision  in  Barhieri  v.  RamalU,  84  California  Reports, 
154,  23  Pacific  Reporter,  1086,  does  not  necessarily  conflict 
with  the  rule  which  we  announce,  for,  as  pointed  out  in  Otto 
\\  Long,  supra,  the  plaintiff  in  that  case  held  a  third  mortgage 
and  brought  a  personal  action  to  recover  the  debt,  asserting  the 
right  to  disregard  the  mortgage  because  the  amount  due  on  the 
prior  mortgages  exceeded  the  value  of  the  securitiy.  The  prior 
mortgages  had  neither  been  foreclosed  nor  otherwise  satisfied, 
and  the  court  held,  in  effect,  that  so  long  as  the  plaintiff  had  a 
mortgage  lien  on  real  property  his  action  must  be  the  one  pro*- 
vided  foi:  in  a  section  of  the  Code  of  Civil  Procedure  which 
corresponds  with  Section  1290,  supra.     This  was  saying,  in 
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substance^  that  a  foreclosure  aad  sale  is  the  special  mode  pro- 
vided for  asoertaining  whether  the  property  subject  to  the  lien 
of  a  particular  mortgage  is  of  value  as  security, — ^in  other 
words,  whether  the  mortgage  is  really  a  security  for  the  debt. 
We  do  not  understand,  however,  that  the  only  mode  of  ascer^ 
taining  whether  a  particular  mortgage  is  of  value  is  by  its 
foreclosure.  The  statute  must  receive  an  interpretation  in 
keeping  with  its  design  and  spirit,  and,  being  a  special  restrio- 
tion  of  the  general  right  to  enforce  contracts  by  means  of  the 
usual  actions,  should  never  be  so  construed  as  to  forbid  an 
action  not  plainly  prohibited  by  its  provisions*  The  view  which 
the  defendants  would  have  us  take  of  the  section  is  extremely 
tedmical  and  doe©  violence  to  its  intent  Surely  the  exhausr 
tion  of  the  security  by  sale  under  a  prior  mortgage  or  other  lien 
u/pon  the  same  property,  would  suffice  to  show  that  the  subse- 
quent mortgage  is  without  value  as  security. 

Nor  is  Largey  v.  Cha/pman,  18  Montana  Reports,  563,  46 
Pacific  Reporter,  808,  to  the  contrary  of  anything  decided  in 
this  opinion.  Largey  sued  Astle  &  Chapman  to  recover  judg- 
ment for  a  debt;  the  defendants  by  answer  alleged  that  their 
indebtedness  to  the  plaintiff  was  secured  by  a  chattel  mortgage 
which  had  never  been  foreclosed,  and  this  allegation  the  plain- 
tiff admitted  but  contended  that,  notwithstanding  the  debt  was 
secured,  he  could  maintain  his  action  upon  the  debt  without 
seeking  to  foreclose  the  chattel  mortgaga  This  court  held  that 
Largey  could  not  thus  waive  the  mortgage  and  cbnsider  it  as 
naught,  but  that,  under  the  pleadings,  his  only  remedy  was  by 
an  action  to  foreclose  the  mortgaga 

(b)  At  the  time  this  action  was  commenced  the  mortgage 
of  December  16,  1891,  stood  upon  the  records  in  the  name  of 
plaintiff's  assignors^  who  were  made  parties  defendant  in  the 
suit  to  foreclose  the  McMonigle  mortgage,  the  complaint  al- 
leging that  they  ''have  or  claim  to  have  some  interest  in  or 
claim  upon  said  premises  or  some  part  thereof,  as  purchasers, 
mortgagees^  judgment  creditors  or  otherwise,  which  interest  or 
claims  are  subsequent  to  and  subject  to  the  lien  of  the  plain- 
tiff's mortgaged'    They  did  not  appear,  and  the  decree  declared 
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the  averments  of  the  complaint  to  be  true.  The  defendants  now 
insist  that  the  plaintiffs  assignors  should  have  set  up  their 
mortgage  and  sought  its  foreclosure  in  the  former  suit  and  that, 
having  failed  to  do  so,  they  cannot  maintain  the  present  action. 
This  position  is  manifestly  untenable.  The  mortgage  to  the 
plaintiff's  assignors  was  of  record  and  they  were  made  parties 
for  the  purpose  of  foreclosing  their  equitable  (as  distinguished 
from  statutory)  right,  as  subsequent  lienors,  to  redeem.  By 
making  default  they  admitted  the  allegation;  but  if,  for  ex- 
ample, they  had  held  liens  superior  to  the  McMonigle  mortgage, 
the  admission  of  the  allegation  quoted  could  not  have  affected 
the  priority  of  their  liens,  for  the  effect  of  a  sale  of  mortgaged 
lands  under  a  decree  rendered  by  default  must,  under  such  an 
allegation  as  the  one  quoted,  which  was  not  designed  to  tender 
an  issue  as  to  priority,  be  confined  to  liens  acquired,  subse- 
quently to  the  mortgaga  (Foval  v.  BerUon,  48  111.  App.  638 ; 
Frost  V.  Koon,  30  N.  Y.  428 ;  Brown  v.  Volkenhig,  64  N.  Y. 
76 ;  Emigrant  Industrial  Savings  Bank  v.  Goldman,  75  N.  Y. 
127 ;  Smith  v.  Roberts,  91  N.  Y.  470 ;  Sichler  v.  Look,  93  Cal. 
600,  29  Pac.  220.)  In  such  a  suit  the  inferior  lienors  may, 
if  they  see  fit  to  do  so,  appear  and  obtain^  a  decree  of  foreclos- 
ure, and  so  the  plaintiff's  assignors  might,  as  subsequent  mort- 
gagees, have  sought  a  foreclosure  in  the  suit  upon  the  McMoni- 
gle mortgage, — ^but  they  were  not  bound  to  do  so,  and  tJie  omis- 
sion has  not  deprived  the  plaintiff  of  the  right  to  maintain 
this  action.  {Savings  Bank  v.  Central  Market  Co.,  supra.) 
We  cannot  approve  the  course  of  reasoning  or  the  result  in 
Brown  v.  WUlls,  67  California  Reports,  255,  7  Pacific  Re^ 
porter,  682,  as  we  think  both,  are  demonstrably  erroneous. 

As  the  order  granting  a  new  trial  must  be  affirmed  for  the 
reasons  stated,  we  deem  it  unnecessary  to  express  au  opinion 
with  respect  to  the  force  or  effect  upon  Section  1290,  swpra, 
of  Section  3754  of  the  Civil  Code,  providing  that  "the  exist- 
ence of  a  lien,  as  security  for  the  performance  of  an  obligation, 
does  not  affect  the  right  of  the  creditor  to  enforce  the  obligation 
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without  regard  to  the  lien-"     Whether  this  section  modifies 
Section  1290  is  a  question  reserved. 

The  order  granting  a  new  trial  is  affirmed.    Let  remittitur 
issue  forthwith. 

Affirmed. 


TAIT  ET  AL.,   Respondents,  v.  BUTTE  BUTCHERING 

CO.  ET  AL,.,  Appellants. 

(No.  1,866.) 

Appeal — Review — Affirmance. 

In  this  case,  the  judgment  appealed  from  being  affirmed,  the  supreme  court  re- 
frained  from  encumbering  the  reports  with  the  discussion  and  decision  of 
questions  raised  by  the  specifications  of  error  finally  relied  upon  which 
present  no  new  or  doubtful  points  of  law. 

Appeal  from*  District  Court,  Silver  Bow  County;  William, 
Clancy,  Judge. 

Action  by  A.  Tait,  George  HaltenhofF  and  William  Hart, 
copartners,  against  Butte  Butchering  CJompany,  a  corporation ; 
Montana  Dressed  Meat  Company,  a  corporation;  Beaverhead 
Meat  Company,  a  corporation;  Silver  Bow  Meat  Company,  a 
corporation ;  and  Butte  Dressed  Meat  Company,  a  co-partner- 
ship ;  and  Samuel  Binder  and  Frank  Hamberger,  individually. 
From  a  judgment  in  favor  of  plaintiffs  and  from  an  order  de- 
nying a  new  trial,  the  defendants  appeal.     Affirmed. 

Messrs.  Ca/nipbell  &  Parr,  for  Appellants. 

Mr.  E.  N.  Harwood  and  Mr.  J.  M.  HimJcle  for  Respondents* 

MR  JUSTICE  PIGOTT  delivered  the  opinion  of  the  court 

In  this  action  the  plaintiffs,  who  were  engaged  in  the  busi- 
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nees  of  butchermg  aad  selling  meats  and  butckers'  suppliee^ 
sought  to  reoover  of  the  defendants,  who  were  canying  on  the 
same  business^  a  judgment  fort  $10,000^  claiming  that  amount 
as  damages  proximately  caused  to  their  business,  by  unlawful 
acts  committed  by  the  defendants  as  members  of  the  Montana 
Iletail  Butchers'  Protective  Association  in  pursuance  of  an 
alleged  oonspirac^  entered  into  by  them  and  others  for  the 
purpose  of  preventing  the  plaintiffs  from  selling  meats  to  retail 
tradesmen  and  also  of  preventing  them  from  selling  at  a  less 
price  than  that  established  by  the  association  named.  Trial 
was  had  by  jury,  who  returned  a  verdict  for  $1,000.  From  the 
judgment  entered  thereon  and  from!  an  order  denying  their  mo- 
tion for  a  new  trial  the  defendants  have  appealed. 

For  many  days  our  omdivided  attention  was  given  to  the 
volimiinous  transcript  and  the  printed  arguments  of  counsel 
Kepeated  examinations  and  thorough  discussions  have  satisfied 
ns  that  the  record  does  not  disclose  any  error,  now  relied  upon, 
which  was  prejudicial  to  the  defendants.  Disregarding  the 
objection  interposed  (and  seemingly  well  taken)  by  the  plains 
tiffs  to  the  mode  in  which  the  question  touching  the  sufficiency 
of  the  evidence  is  attempted  to  be  presented  in  the  defendants' 
brief,  we  are  of  the  opinion  that  the  verdict  was  justified  by 
the  proofs.  The  questions  raised  by  the  specifications  of  error 
present  no  new  or  doubtful  points  of  law.  To  states  discuss, 
and  decide  them  would  not  serve  any  useful  purpose  in  the 
case  at  bar,  nor  be  of  sufficient  value  as  a  precedent  to  warrant 
an  extended  opinion.  We  therefore  refrain  from  encumbering 
the  records  and  reports  with  comparatively  useless  matter. 
(Bandmann  v.  Davis,  23  Mont  382,  59  Pac  856.) 

The  judgment  and  the  order  are  affirmed.  Rermttitur  may 
issue  forthwith. 

Affirmed. 
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LARGE Y,  Appellant/ V.  MANTLE,  Respondent. 
OWSLEY,  Intebvenob  and  Appellant. 

(No.  1,0«8.) 
(Submitted  NoTember  14,  1901.     Decided  January  13,  1902.) 

Trial — Instructions — General  Charge. 

Where  requested  instructions  are  sufficiently  covered  by  the  general  charge,  it 
is  not  error  to  refuse  them. 

Appeal  from  District  Court,  Silver  Bow  County;  J.  J.  Mc- 
Hatton,  Judge. 

Action  by  P.  A.  Largey  against  Lee  Mantle,  defendant^ 
and  William  Owsley,  intervenor.  From  a  judgment  for  dor 
fendant,  and  from  orders  denying  a  new  trial,  plaintiff  and 
intervenor  appeal.     Affirmed. 

Mr.  John  W.  Cotter,  for  Intervenor  and^  Appellant 

Mr.  F.  T.  McBride,  ior  Plaintiff  and  Appellant 

Messrs.  Boote  &  Clark,  for  Respondent 

MR  JUSTICE  MILBURN  delivered  die  opinion  of  the 
court. 

This  action  was  commenced  by  the  plaintiff  against  the  de- 
fendant to  recover  the  sum  of  $15,000,  alleged  to  have  been 
received  by  defendant  for  the  use  and  benefit  of  plaintiff,  for 
that  a  certain  mining  claim,  called  "Britannia,"  and  held  in. 
the  name  of  the  defendant,  was  the  common  property  of  the 
plaintiff  and  the  defendant,  and  was  sold  by  defendant  for  the 
sum  of  $30,000,  the  plaintiff  having  fully  paid  all  charges  and 
expenses  owing  by  him  for  developing  the  claim,  etc  By  leave 
of  court  one  Owsley  intervened,  and  claimed  for  himself  the 
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said  sum  of  $15,000,  for  that  he  was  the  owner  of  the  undi- 
vided one-haLf  inteirest  in  the  said  Britannia  lode  claim.  De- 
fendant denied  that  either  owned  any  interest  in  the  property, 
or  had  any  interest  in  the  proceeds  of  the  sale.  The  jury  found 
all  the  issues  in  favor  of  the  defendant,  and  judgment  was 
entered  accordingly.  The  plaintiff  and  the  intervenor  sever- 
ally appealed  from  the  judgment,  and  from  an  order  denying 
their  motions  for  a  new  trial. 

The  plaintiff  argues  his  appeal  upon  the  alleged  error  of  the 
court  in  giving  certain  instructions  and  in  refusing  others. 
The  intervenor  does  the  like,  adding  that  the  court  erred  in 
overruling  his  objection  to  a  certain  question  asked  by  defend- 
ant of  a  witness  named  AllporL 

We  find  nothing  prejudicial  to  either  the  plaintiff  or  the  in- 
tervenor in  these  matters.  The  instructions  given  and  com- 
plained of  are  not  all  very  dear,  but  were  such  as  could  be 
easily  understood  when  read  in  connection  with  the  rest  of  the 
charge;  and  those  refused,'  so  far  as  they  stated  the  law,  were 
sufficiently  covered  by  those  given. 

We  find  no  substantial  error  to  the  prejudice  of  either  the 
plaintiff  or  the  interevenor. 

The  order  denying  the  motion  for  a  new  trial  and  the  judg- 
ment are  affirmed. 

Affirmed. 
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HEINZE  ET  AL.,  Respondents,  v.  BOSTON  &  MONTANA 

OONSOL.  COPPER  &  SILVER  MIN-  |«     ^ 

ING  CO.,  Appellant. 

(No.  1,680.) 
(Sabmitted  October  9,  1901.     Decided  February  3,  1902.) 

Mines  and  Mining  —  Injunction  Pendente  Lite  —  Appeal  — 
Review. 


266  Heiwzb  «.  B.  &  M.  C.  O.  &  S.  M.  Oo.       [Dea  T.'Ol 

1.      Where  there  is  no  Babstantial  eTldence  tending  to  support  an  injunction 

order,  the  same  will,  on  appeal,  be  reversed. 
2      On  appeal  from  an  order  granting  an  injnnetion  pendente  Ute,  the  supreme 

court  will  not  reverse  the  order,  although  the  evidence  tending  to  prove 

the  identity  and  continuity  of  veins  would  be  insufficient  upon  a  trial  of 

the  issues  on  the  merits. 

Appeal  from  District  Court,  Silver  Bow  Covjiiy;  WiUiami 
Clancy,  Judge, 

Action  by  F.  Augustus  Heinze,  and  the  Johnstown  Mining 
Company,  a  corporation,  against  the  Boston.  &  Montana  Con- 
solidated Copper  &  Silver  Mining  Oompany,  a  corporation. 
From  an  order  granting  an  injunction  pendente  lite,  the  de- 
fendant appeals.    Reversed  in  part. 

« 

Messrs,  Forhis  &  Evcms,  for  Appellant. 

Messrs.  McHatton  <&  Cotter,  Messrs.  Toole  <&  Bach,  and  Mr. 
James  M.  Denny,  for  Respondents. 

MR  JUSTICE  PIGOTT  delivered  the  opinion  of  the  court 

The  plaintiffs,  asserting  title  in  themselves  to  the  Minnie 
Healy  lode  claim  and  to  a  certain  vein  alleged  to  have  its  apex 
therein  and  to  dip  to  the  north  beneath  the  Piccolo  and  Gam- 
betta  lode  claims  owned  by  the  defendant^  brought  an  action 
against  the  defendant  to  quiet  their  title  and  to  enjoin  the  de- 
fendant from  trespassing  thereon.  Upon  the  complaint  and 
an  affidavit  in  support  thereof,  the  judge  below  issued  a  re- 
straining order  against  the  defendant,  and  also  an  order  to 
show  cause  why  an  injunction  pending  the  action  should  not 
be  granted.  After  a  hearing  the  order  to  show  cause  was  made 
absolute  on  April  25,  1901,  and  an  injunction  pendente  lite 
granted  as  prayed  for  in  the  complaint  From  this  order  the 
defendant  has  appealed. 

We  have  devoted  much  time  to  the  study  of  the  transcript 
and  ^briefs,  consisting  of  370  printed  pages  and  eight  maps  of 
the  property  in  dispute.  No  useful  purpose  would  be  served 
by  a  statement  or  discussion  of  the  evidence.     The  sole  quee- 
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tion  raised  is  whether  the  evidence  was  sufficient  to  justify  the 
order  of  injunction.  As  to  the  "Leonard"  vein,  the  apex  of 
which  is  in  ground  belonging  to  the  defendant  north  of  the 
Oambetta  lode  daim,  and  which  dips  to  the  south,  there  was 
no  substantial  evidence  whatever. tending  to  support  the  order. 
With  the  order  in  so  far  as  it  affects  the  Gambetta  vein  we  do 
not  feel  disposed  to  interfere  upon  this  appeal,  although  tiie 
evidence  tending  to  prove  the  identity  and  continuity  of  that 
vein  with  the  vein  having  its  apex  in  the  Minnie  Healy  would 
be  insufficient  upon  a  trial  of  the  issues  on  the  merits. 

The  injunction  order  should  be  modified  so  as  to  exclude 
from  its  operation  the  "Leonard'^  vein  throughout  its  length 
and  depth,  leaving  in  force  the  order  so  far  as  it  enjoins  the 
defendant  from  entering  upon  the  Gambetta  vein  and  extract- 
ing ore  therefrom.  To  accomplish  this  purpose  we  think  the 
order  should,  in  the  present  state  of  development  and  under  the 
evidence  adduced,  go  no  further  than  to  enjoin  the  defendant 
from  entering  upon  (except  for  the  purpose  of  passing  to  and 
from  ground  to  which  the  injunction  order  of  the  district  court 
does  not  apply,  and  for  the  purpose  of  keeping  the  openings  in 
repair)  or  mining,  or  extracting  ore  from,  any  of  the  ore  bodies 
embraced  and  described  in  the  injunction  order  of  the  district 
courts  lying  towards  the  south  of  a  plane  descending  vertically 
into  the  earth  on  a  line  parallel  with  the  south  side  line  of  the 
Piccolo  lode  claim  and  passing  through  the  point  at  which  the 
north  side  line  of  the  Gambetta  lode  claim  intersects  the  third, 
or  300  foot,  level  south  of  the  "Leonard  shaft" 

The  cause  is  therefore  remanded  with  direction  to  the  dis- 
trict court  forthwith  to  vacate  so  much  of  the  order  as  enjoins 
the  defendant  from  entering  upon  or  working,  or  extracting 
ore  from  the  Leonard  vein,  or  from  any  vein  or  veins  lying  to- 
wards the  north  of  the  plane  indicated,  and  also  from  entering 
upon  or  Using  any  levels  op  openings  in  the  possession  of  the 
defendant  and  passing  to  the  south  of  the  plane  or  lying  on 
either  side  thereof,  as  the  means  of  access  to  other  openings 
and  workings  of  the  defendant  not  described  and  embraced  in 
the  injunction  order  appealed  from.    In  the  event  the  plaintiffs 
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shall,  within  thirty  days  after  the  remittittur  be  lodged  with 
the  derk,  apply  for  a  new  hearing  of  the  onxier  to  show  cause, 
the  court  below  is  directed  to  set  aside  and  vacate  the  order  of 
April  25,  1901,  in  its  entirety  and  to  grant  a  new  hearing; 
if  such  application  be  not  made  within  the  prescribed  period, 
then  the  order  of  this  court  modifying  the  order  of  April  25, 
1901,  shall  become  absolute  and  the  court  below  will,  upon  mo- 
tion, cause  to  be  entered  a  formal  order  in  conformity  with  the 
views  herein  expressed.  The  defendant  will  recover  the  costs 
of  appeal. 

Reversed  in  part,  with  directions. 

.    Rehearing  denied  February  6,  1902. 


MURRAY,  Respondent,  v.  NORTHERN  PACIFIC  RAIL- 
WAY COMPANY,  Appellant. 

^    268.  (No.   1,710.) 

27    83o 

30  148  On  Motion  to  Dismiss  Appeal. 

30    274 

•     ■ 

g  ^  (Submitted  January  28,  1002.     Decided  February  6,  1902.) 

~26"2C8 

^^    ^  Appealable  Order. 

An  appeal  from  an  order  by  the  district  court  taxing  costs  will  not  lie. 

Appeal  from  District  Court,  Lewis  and  Clarke  County; 
J,  M.  Clements,  Judge, 

Suit  by  Patrick  M.  Murray  against  the  Northern  Pacific 
Railway  Company.  From  an  order  taxing  costs,  defendant 
appeals.     Dismissed. 

Mr.  William,  Wallorce,  Jr.,  for  Appellant 

Mr.  R.  R.  Purcell,  for  Respondent 
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MR  CHIEP  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court. 

This  is  an  attempted  appeal  from  an  order  made  by  the  dis- 
trict court  taxing  costs.  Plaintiff  has  moved  to  dismiss  the 
same  on  the  ground  that  the  order  is  not  appealable.  The  mo- 
tion is  sustained  upon  the  authority  of  State  ex  rel.  Pierson  v. 
MUlis,  19  Mont.  444,  48  Pac.  773,  and  the  cases  therein  cited. 
We  see  no  reason  why  the  rule  long  followed  in  this  jurisdic- 
tion, as  appears  from  these  cases,  should  now  be  changed. 

Dismissed. 


28    209. 

HURLEY,  Appellant,  v:  O'NEILL,  Respondent.  ,^    ll\ 

~2tt~2(J9 
(No.  1,486.)  JL.^ 

(Submitted  January  24,  1902.     Decided  February  10,  1902.) 

Tenancy  in  Common — Oral  Partitiom — Bona  Fide  PurcKaser 
— Notice — Evidence — Burden  of  Proof. 

1.  Where  tbe  title  under  which  tenants  in  common  have  held  possession  is  of 
record  and  is  consistent  with  the  occupancy,  the  possession  must  be  re- 
ferred to  the  record  title,  and  it  will  not  be  constructive  notice  of  any  other 
title,  legal  or  equitable. 

2.  Plaintiff,  purchasing  the  undiyided  half  interest  of  S.  in  a  lot,  as  shown 
by  the  record,  has  not  constructive  notice  of  an  oral  partition  of  the  lot 
by  S.  and  O.,  his  co-tenant,  from  the  fact  that  O.  had  for  years  paid  the 
taxes  on  a  certain  half  of  the  lot. 

ft.  Plaintiir,  at  the  time  she  took  a  deed  for  the  undivided  half  interest  of  S. 
in  a  lot,  is  not  shown  to  have  had  actual  notice  of  an  oral  partition  by  S. 
and  O.,  his  co-tenant,  by  the  fact  that  she  thereafter  paid  the  taxes  on 
the  part  S.  had  occupied,  and  when  O.  forbade  her  sweeping  her  dirt  onto 
the  part  occupied  by  him,  she  said  that  O.'s  deed  was  not  fixed  right,  and 
that  she  could  do  what  she  felt  like  till  there  was  a  division. 

4.  Held,  that,  under  the  circumstances  of  the  case,  the  burden  of  proving 
actual  notice  of  an  oral  partition  between  tenants  in  common  rested  upon 
the  party  alleging  such  notice. 

5.  The  supreme  court  upon  reversing  a  judgment  will  not  order  tbe  court 
below  to  render  judgment  for  the  appellant  as  prayed  for,  where  such  order 
might  work  injustice  to  the  respondent. 
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Appeal  from  DistHct  Court,  Silver  Bow  Cowniy;  John  Lindr 
say.  Judge, 

Action  by  Mary  Ann  Hurley  against  Patrick  O'NeilL  Judg- 
ment for  defendant     PlaintiflF  appeals.    Reversed. 

Messrs,  Sinclair  &  Dygert,  for  Appellant. 

Mr.  John  N.  Kirk  and  Mr.  N.  W.  McConnell,  for  Eeepond- 
ent 

ME.  JUSTICE  PIGOTT  delivered  the  opinion  of  the  court 

This  is  an  action  to  partition  a  lot  100  feet  in  length 
by  30  feet  in  width,  situate  in  the  city  of  Butte.  The  com- 
plaint states,  in  substance,  that  the  plaintiff  and  the  defendant 
aire  owners  (except  as  to  the  minerals  therein)  as  tenants  in 
common  of  the  property,  each  owning  an.  undivided  half  in 
terest  The  defendant  by  answer  denies  the  ownership  in 
common  alleged  in  the  complaint,  and  sets  up  that  he  and  one 
Sullivan  purchased  the  lot  in  1889,  and  that  at  the  time  of 
the  purchase  it  was  agreed  between  them  that  Sullivan  was 
purchasing  and  acquiring  title  to  the  east  50  feet  of  the  lot 
and  the  defendant  was  purchasing  and  acquiring  title  to  the 
west  50  feet  thereof;  that  in  pursuance  of  the  agreement  the 
defendant  built  a  house  upon  the  west  half  and  ever  since  has 
occupied  the  same  as  his  home,  and  that  Sullivan  built  a  house 
upon  the  east  half  and  occupied  it  as  his  home  until  some  time 
in  1894  when,  for  a  valuable  consideration,  he  sold  and  con- 
veyed his  interest  in  the  lot  to  plaintiff;  that  the  plaintiff  at 
the  time  of  purchasing  the  interest  ^svell  knew  that  the  interest 
of  Sullivan  was  only  the  east  50  feet  of  the  lot  and  that  Sulli- 
van had  and  claimed  to  have  no  interest  whatever  in  the  west 
50  feet;  and  that  since  tlie  purchase  by  the  plaintiff  she  has 
lived  upon  and  occupied  the  east  50  feet,  claiming  no  interest 
whatever  in  the  west  50  feet  occupied  by  the  defendant  A 
trial  was  had  by  the  court  sitting  with  a  jury.  A  general  ver- 
dict and  special  findings  for  the  defendant  were  returned; 
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these  the  court  adopted  and  irendered  judgment  in  favor  of  the 
defendant  decreeing  title  in  him  to  the  west  50  feet  of  the  lot 
The  plaintiff  has  appealed. 

The  following  facts  were  established  by  the  evidence  and  the 
findings:  On  the  17th  day  of  July,  1889,  the  persons  who 
were  then  the  owners  of  the  lot  in  question  conveyed  it  by  deed 
(reserving  the  mining  rights  and  minerals)  to  the  defendant 
and  Sullivan  as  tenants  in  common.  This  deed  was  duly  re- 
corded in  September  of  the  same  year.  The  defendant  and 
Sullivan  had  orally  agreed  between  themselves  that  each  was 
to  own  in  severalty  one-half  of  the  lot,  and  shortly  after  the 
purchase  it  was  orally  understood  between  them  that  the  de- 
fendant was  the  owner  of  the  west  half  and  Sullivan  the  owner 
of  the  east  half  of  the  lot  Soon  after  the  purchase  CVNeill 
built  a  three-ro*ym  frame  house  costing  $437  on  the  west  haK, 
and  Snllivan  built  a  house  costing  $425  on  both  sides  of 
an  imaginary  line  dividing  the  lot  into  halves,  a  part  of  the 
SuUivan  house  being  on  the  west  end  and  a  part  on  the  east 
end.  The  west  end  of  the  lot  faces  on  Montana  street,  but 
there  is  no  means  of  ingress  to  or  egress  from  the  east  half  of 
the  lot  except  through  the  west  half,  unless  by  the  consent  of 
those  owning  the  property  adjoining  the  east  half  of  the  lot. 
The  defendant  and  Sullivan  with  their  families  occupied  the 
lot,  each  living  in  the  house  built  by  him,  until  the  26th  day 
of  Mai-ch,  1895,  when  Sullivan  granted  his  undivided  one-half 
interest  in  the  lot  to  the  plaintiff,  who  immediately  entered 
into  posstjssion  of  the  house  previously  occupied  by  Sullivan,, 
and  has  lived  there  ever  since  with  her  family.  The  deed  to 
the  plaintiff  was  duly  recorded  on  the  3d  day  of  April,  1895. 
As  shown  by  the  records  of  Silver  Bow  county,  the  plaintiff  is 
the  owner  of  an  undivided  one-half  interest  in  the  lot  At  the 
time  Sullivan  sold  and  conveyed  to  the  plaintiff,  the  records, 
showed  that  Sullivan  and  the  defendant  were  tenants  in  com- 
mon. There  was  ncfthuig  to  indicate  ownership  in  severalty. 
There  was  a  fence  on  the  west  end  of  the  lot  along  the  line  of 
Montana  street,  but  there  was  no  fence  or  other  evidence  of  a 
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division  between  the  east  and  west  parta  The  defendant  had 
paid  taxes  on  the  we^t  half  of  the  lot  sinoe  1889^  but  it  does 
not  appear  that  the  plaintiff  had  notice  or  knowledge  thereof 
when  she  puirchased  from  Sullivan. 

1.  So  far  aa  appearances  went,  all  that  had  been  done  by 
O'^Neill  and  Sullivan  was  consistent  with  their  rights  as  tenants 
in  common,  and  their  occupane^  did  not  serve  to  charge  the 
appellant  with  constructive  notice  of  the  rights  of  O'Neill  and 
Sullivan  as  between  themselves.  The  title  under  which  they 
might  have  held  possession  being  of  record  and  being  consistent 
with  the  occupancy,  the  possession  must  be  referred  to  the 
record  title  and  will  not  be  constructive  notice  of  any  othear 
title,  legal  or  equitable.  {Mvllms  v.  Buti&  Ho/rdsware  Comr 
pany,  25  Mont  525,  65  Pac  Rep.  1004.)  It  is  true  that  the 
defendant  paid  the  taxes  assessed  to  him  on  the  west  half  of  the 
lot  from  1889  down  to  the  date  of  the  trial;  this  fact  was  not 
constructive  notice  of  the  defendant's  equitable  title  arising 
by  virtue  of  the  supposed  oral  partition ;  moreover,  it  was  con- 
sistent with  the  title  appearing  of  recoffd.  {Mvllms  v.  BvUe 
Hardware  Co.,  sv/pra^)  Upon  this  branch  of  the  case  suffice 
it  to  say  that  there  was  no  evidence  whatever  tending  to  charge 
the  plaintiff  with  constructive  notice  of  the  equitable  rights  of 
the  defendant 

2.  With  respect  to  actual  notice,  the  defendant  himself 
testified  that  at  no  time  before  August^  1897,  which  was  more 
than  two  years  after  the  plaintiff  punehased  from  Sullivan, 
did  he  intimate  to  her  or  assert  in  her  presence  any  claim  in 
severalty  to  the  west  half  of  the  lot,  nor  was  there  any  evidence 
tending  to  show  that  she  had  actual  notice,  either  express  or 
implied,  of  his  supposed  rights  under  the  oral  partition  be- 
tween himself  and  Sullivan.  The  defendant  contends  that 
there  are  two  Items  of  evidence  which  show  that  the  plaintiff 
had  knowledge  or  actual  notice  of  his  tide  at  the  time  she  pur- 
chased from  Sullivan:  Until  August,  1897,  the  plaintiff  and 
the  defendant  with  their  families  had  made  common  user  of  the 
lot  for  such  domestic  purposes  as  they  desired  without  objec- 
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tion,  let  or  hindrance;  but  the  defendant  testified  that  in  that 
month  he  forbade  the  plaintiff  to  "sweep  her  dirt  over  into 
our  yard,  and  I  told  her  one  evening  that  she  must  not  do  it^ 
and  to  keep  her  own  place  like  the  other  parties  did — ^Mr.  Sul- 
livan— and  she  told  me  *  *  *  that  I  did  not  fix  my  deed 
right,  and  liat  she  could  do  what  she  felt  like  until  it  was 
divideS.  I  then  took  a  siirveyor  to  the  lot  and  had  it  surveyed, 
and  stake©  were  put  up  and  designated  the  dividing  line  in 
the  hundred  feet,  and  her  house  stood  a  little  on  my  ground. 
I  then  built  a  water  closet  and  a  wood  shed  and  put  up  a  fence 
and  left  the  gate  for  Mrs.  Hurley  to  go  in  and  out  at,  and  Mrs. 
Hurley  chopped  the  fence  up,  I  believe."  The  other  item  is 
the  payment  by  the  plaintiff  since  1895  of  taxes  on  the  house 
occupied  by  her  and  on  the  east  50  feet  of  the  lot.  It  is  ap- 
parent that  these  two  items,  whether  considered  separately  or 
together,  fall  short,  in  themselves,  of  being  sufficient  to  justify 
the  inference  tJiat  the  plaintiff  when  she  purchased  the  undi- 
vided one-half  interest  from  Sullivan  in  March,  1895,  had 
notice  of  the  equitable  rights  of  the  defendant  This  was  all 
the  evidence  upon  the  question  of  actual  notice.  Under  the 
circumstances  of  the  case  the  burden  of  proving  such  notice 
was  upon  the  defendant  (Htdl  v.  Diehl,  21  Mont  71,  52 
Pac.  Rep.  782;  Mullins  v.  Butte  Hardware  Co.,  supra,)  He 
failed  to  discharge  the  burden,  and  the  plaintiff  was  entitled 
to  judgment  in  partition  as  prayed  for  in  her  complaint  Her 
counsel  asks  thai  the  court  below  be  instructed  to  render  judg- 
ment as  prayed  for;  but  for  the  reasons  stated  in  Westhei/mer 
V.  Goodhind,  24  Montana  Reports,  at  page  108  (60  Pac  Rep. 
813),  we  think  the  judgment  should  be  reversed  and  the  cause 
remanded  for  a  new  trial. 

The  judgment  is  therefore  reversed,  and  the  cause  is  re- 
manded with  direction  to  grant  a  new  trial. 

Reversed  and  remanded. 
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STATE  EX  BEL.  HENNESSY  et  al.,  Helatobs,  v.  DIS- 
TRICT COURT  OF  THE.  SECOND  JUDICIAL 

DISTRICT,  Respoi?dent. 

(No.  1,778.) 
(Submitted  February  11,  1902.    Decided  February  11,  1902.) 

Writ  of  Supervisory  Control — Remedy  by  Appeal — Question 
of  Title. 

On  a  denial  of  an  order  permitting  a  suryey  and  Inspection  of  a  mining  claim » 
the  supreme  court  will  not  grant  a  writ  of  supervisory  control,  there  beln^ 
a  remedy  by  appeal  from  the  judgment  finally  rendered  in  the  cause,  and 
a  Question  of  title  involyed  in  the  cause  being  one  for  the  district  court 
in  the  first  Instance. 

Petition  by  the  state,  on  Tthe  relation  of  Patrick  J.  Hen- 
nessy  and  another,  for  a  writ  of  supervisory  control  to  the 
Second  judicial  district  court  of  the  state  of  Montana  for  Silver 
Bow  county.     Writ  denied. 

Mr.  T.  BaUey  Lee,  for  Relators. 

MR  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court 

Application  for  a  writ  of  supervisory  control.  Petition  was 
filed  in  the  district  court  of  Silver  Bow  county  by  plaintiff 
in  a  suit  therein  pending  for  an  order  permitting  a  survey  and 
inspection  of  a  mining  claim.  The  order  was  denied  for  the 
reason  that,  in  the  opinion  of  the  district  court,  the  plaintiff 
failed  to  show  any  interest  in  himself  in  the  property  in  con- 
troversy. 

The  writ  is  denied,  for  the  reason  that  the  question  involved, 
if  properly  reserved,  may  be  reviewed  on  appeal  from  the  judg- 
ment finally  rendered  in  the  cause,  and  no  exigency  is  shown 
requiring  immediate  interference  by  this  court;  and  also  be- 
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cause  to  grant  it  would  require  this  e&urt  prematurely  to  pass 
upon  the  question  of  title,  and  thus  adjudicate  the  ultimate 
rights  of  the  parties,  which  must  be  done  by  the  district  court 
in  the  first  instance. 

Writ  denied. 
Mr.  JrsTiCE  Pigott:     I  concur. 
Mr.  Justice  Milburn  :    I  concur  in  the  result. 


STATE   EX   BEL.   DONOVAlSr,   Plaintiff,  v.   DISTRICT 

COURT  OF  THE  SECOND  JUDICIAL 

DISTRICT,  Defendant. 

(No.  1.779.) 
(Submitted  February  13,  1902.     Decided  February  14,  1902.) 

Perjury — Prelvmmary  Excumination — Sufficiency  of  Evidence 
— Habeus  Corpus — Filing  Information — Leave  of  Court — 
Wnt  of  Supervisory  Control. 

1.  On  a  preliminary  examination  for  perjury  before  a  committing  magistrate^ 
where  the  decree  in  the  cause  in  wliich  tlie  alleged  false  testtnioDy  was 
given  is  offered  in  evidence,  but  the  judgment  roll  is  not  admitted  or  con- 
sidered, the  evidence  fails  to  show  that  the  alleged  false  testimony  was 
material  to  any  issue  in  the  cause,  and  the  party  cannot  be  held  for  trial. 

2.  On  hahcaa  corpus  to  secure  the  discharge  of  a  prisoner  held  for  perjury, 
where  the  petition  avers  that  the  transcript  of  the  evidence  in  the  case  in 
which  the  alleged  false  testimony  was  given  contains  all  the  evidence,  and 
the  prosecuting  attorney  does  not  controvert  such  allegation,  but  the  tran- 
script does}  not  show  that  the  judgment  roll  was  admitted  or  considered* 
the  court  will  assume  that  it  was  not  received,  and  therefore  will  grant 
the   writ. 

3.  Under  Penal  Code,  Sees.  1730-1732,  no  leave  of  court  is  necessary  to  file 
an  information  after  commitment  on  preliminary  examination,  and  a  writ 
of  supervisory  control  will  not  issue  to  compel  the  granting  of  leave. 

4.  Under  Penal  Code,  Sees.  1730-1732,  leave  to  file  an  information  without  a 
preliminary  examination  may  be  granted  or  refused,  within  the  sound  dtch 
cretion  of  the  court,  when  no  statement  is  made  to  the  court  of  the  evi- 
dence upon  which  the  state  relies  for  a  conviction,  and  a  writ  of  super- 
visory control  to  rsrise  such  cUacretlon  will  therefore  be  denied. 
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Application  for  a  writ  of  supervisory  control  by  the  state, 
on  the  relation  of  James  Donovan,  attorney  general,  against 
the  Second  judicial  district  court  in  and  for  the  county  of 
Silver  Bow.     Writ  denied. 

Mr.  James  Donovan,  Attorney  General,  pro  se. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court. 

On  January  22,  1902,  after  a  preliminary  examination  by 
John  Nelson,  a  justice  of  the  peace  of  Silver  Bow  county,  one 
W.  M.  Ross  was  held  to  answer  to  the  district  court  upon  a 
charge  of  perjury.  Ross,  failing  to  give  bond  for  his  appear- 
ance, was  committed  to  jail.  On  the  following  day  he  peti- 
tioned the  district  court  of  that  county,  Hon.  J.  B.  McCleman, 
judge,  presiding,  for  a  writ  of  h<ibea^  corpus,  asking  for  his 
release  from  custody  on  the  ground  that  the  evidence  taken 
before  the  committing  magistrate  wholly  failed  to  show  reason- 
able or  probable  cause  to  believe  that  the  petitioner  was  guilty 
of  i)erjury,  or  any  other  offense,  and  therefore  that  his  deten- 
tion was  illegal.  The  petition  was  accompanied  by  a  tran- 
script of  the  evidence  taken  before  the  committing  magistrate, 
and  alleged  that  the  transcript  contained  the  whole  of  such 
evidence.  After  a  hearing  by  the  district  court,  an  order  was 
made  discharging  the  prisoner  on  the  ground  that  the  evidence 
failed  to  show  probable  cause.  The  attorney  general,  deeming 
the  county  attorney  of  Silver  Bow  county  disqualified  by  reason 
of  his  previous  connection  with  the  litigation  in  the  cause  in 
the  district  court  of  Silver  Bow  county,  in  which  the  perjury 
by  Ross  is  alleged  to  have  been  committed,  appeared  for  the 
state  both  at  the  preliminary  examination  held  by  the  magis- 
trate and  at  the  hearing  of  the  habeas  corpus  proceedings  in 
the  district  court.  After  the  prisoner  was  discharged,  the  at- 
torney general  presented  his  written  application  to  the  district 
court  asking  leave  to  file  an  information  against  Ross  charging 
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him  with  the  crime  of  perjury.  Such  leave  wa^  refused  by 
the  court,  the  judge  thereof  remarking  that  it  was  his  opinion 
that  before  an  information  should  be  filed  in  the  district 
court  another  preliminary  examination  should  be  had  be- 
fore a  committing  magistrate.  The  attorney  general  there- 
uix)n,  on  Febniary  13,  filed  in  this  court  his  petition  setting 
forth  the  history  of  the  proceedings  in  the  district  and  justice's 
courts  of  Silver  Bow  county,  together  with  a  transcript  of  the 
evidence  submitted  to  the  district  court  at  the  hearing  on  the 
aj)plication  for  the  writ  of  Juibeas  corpvs,  and  asked  this  crmrt 
to  issue  its  writ  of  supervisorv^  control  to  the  district  court, 
with  direction  to  it  to  vacate  and  set  aside  the  order  of  dis- 
charge, and  to  permit  the  information  to  l)e  filed: 

Without  considering  the  question  whether  the  extraordinary 
power  of  this  court  may  be  invoked  in  every  case  where  the 
district  court  has  acted  erroneously  in  making  an  order  of  dis- 
charge upon  habeas  coi'ims,  we  are  satisfied  upon  the  showing 
before  us  that  the-' district  court  committed  no  error  in  grant- 
ing the  order  discharging  the  prisoner.  There  was  no  evidence 
l)efore  that  court  tending  to  show  that  the  crime  charged  had 
actuallv  been  committed  by  Ross.  The  cause  in  which  he  is 
allied  to  have  testified  falsely  was  the  cause  of  Bordeaux 
against  Bordeaux,  tried  and  disposed  of  in  that  cxmrt  during 
the  month  of  August  of  last  year.  The  transcript  of  the  evi- 
dence taken  before  the  committing  magistrate  and  submitted 
fo  the  district  court  does  not  show  that  his  testimony  was  upon 
any  material  issue  involved  in  the  case  of  Bordeaux  against 
Bjrdeaux.  Indeed,  there  is  no  showing  as  to  what  the  issues 
in  that  cause  were.  The  transcript  of  the  evidence  shows  dis- 
tinctly that  the  decree  in  the  case  of  Bordeaux  against  Bor- 
deaux was  offered  in  evidence  in  the  preliminary  examination 
before  the  committing  magistrate,  but  it  fails  to  set  out  the 
judgment  roll,  or  any  part  thereof,  and  it  does  not  appear  that 
the  judgment  roll  was  admitted  or  considered  by  the  commit- 
ting magistrate.  The  transcript  of  the  proceedings  discloses 
that  one  of  Ross'  attorneys  made  the  following  offer:  "Xow, 
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I  offer  the  entire  judgment  roll  and  decree  in  the  district  courts 
— not  part  of  it,  but  all  of  it, — in  case  Na  7,763,  being  con- 
tained in  four  typewritten  pagee,  and  indorsed  upon  tiie  back, 
,  the  decree:  Tiled  September  28,  1901,  Samuel  M.  Roberts, 
Clerk,  by  J.  F.  Davies,  Deputy,' — being  the  original  decree, 
signed  by  his  honor  Judge  Clancy.  Is  there  any  objection  to 
that?"  To  this  the  first  assistant  attorney  general  replied, 
**Xo ;  let  it  go."  If  the  foregoing  statement  of  what  occurred 
at  the  hearing  stood  alone,  we  might  possibly  infer  from  it 
that  the  whole  of  the  judgment  roll  was  admitted  and  consid- 
ered by  the  magistrate.  In  view  of  the  fact,  however,  that  the 
petition  for  the  writ  of  habeas  corpus  addressed  te  the  district 
court  stated  that  the  transcript  contained  the  whole  of  the  evi- 
dence heard  by  the  magistrate^  and  that  the  attorney  general 
appeared  in  that  proceeding,  and  did  not  controvert  the  allega- 
tion of  the  petition,  thus  admitting  its  truthfulness,  we  must 
conclude  that  auch  evidence  was  not  admitted  nor  considered 
by  the  committing  magistrate.  It  therefore  could  not  have 
been  considered  by  the  district  court,  as  the  matter  was  there 
presented.  Hence  the  conclusion  of  the  district  court  was  cor- 
rect that  the  committing  magistrate  had  no  evidence  before 
him  tending  to  sht)w  that  the  alleged  false  testimony  given  by 
Eoss  in  the  case  of  Bordeaux  against  Bordeaux  was  material 
to  any  issue  therein. 

Furthermore,  if  the  attorney  general,  in  making  his  request 
to  the  district  court  for  leave  to  file  an  information,  was  doing 
so  in  order  that  lie  might  file  it  after  commitment  upon  pre- 
liminary examination  under  Sections  1730-1732  of  the  Penal 
CikIc,  then  his  request  was  unnecessary,  as  no  permission  of 
court  is  required  in  such  case;  and  a  i^tition  for  a  writ  of  su- 
pervisory control  would  not  lie  to  compel  the  court  to  give  the 
prosecuting  attorney  leave  to  do  what  he  could  do  without  such 
leave^  If,  however,  the  attorney  general  considered '  that  the 
action  of  the  district  court  in  the  hubeas  corpus  proceedings 
had  finally  disposed  of  the  case  under  the  commitment  by  the 
nia2:istrate,   and  desired  to  ask  leave  to  file  the  information 
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tinder  the  provisions  of  the  sections  dted,  as  if  no  commitment 
proceedings  had  been  had,  then  his  petition  for  a  writ  of  super- 
visory control  must  be  denied,  for  the  reason  that  it  lies  within 
the  sound  discretion  of  the  court  to  grant  or  refuse  such  leave 
to  file  the  information  when  no  statement  is  made  to  the  court 
of  the  evidence  upon  which  the  state  would  rely  for  a  convic- 
tion. 

Xothing  herein  shall  be  construed,  however,  to  the  effect 
that  this  court  Ijolds  that  the  writ  of  supervisory  control  is  the 
proper  remedy  in  case  such  a  statement  had  been  made  to  the 
court  and  it  had  refused  leave  to  file  the  information.  This 
question,  not  being  before  us,,  is  reserved. 

There  is  a  suggestion  in  the  petition  of  the  attorney  general 
that  the  district  judge  was  moved  by  prejudice  in  making  the 
order  of  discharge  and  in  refusing  leave  to  file  the  information, 
by  reason  of  an  alleged  former  connection  with  the  case  of 
Bordeaux  against  Bordeaux  as  counsel  for  the  plaintiff.  As 
the  reasons  stated  dispose  of  this  application,  we  have  not 
deemed  it  necessary  to  consider  the  matter  of  prejudice. 

The  application  for  the  writ  is  denied,  and  the  proceeding 
dismissed. 

Dismissed. 


In  re  BARKER'S  ESTATE. 

(No.  1.745.) 

On  Motion  to  Dismiss  Appeals. 

(Submitted  February  8,  1902.     Decided  February  24,  1902.) 

Executors  and  Administrators — Settlement  of  Accounts — Re- 
jection of  Claims — Appeals — Appealable  Orders.    . 

1.  Code  of  Civil  Procedure.  Sec.  1724,  declares  that  an  appeal  is  taken  from 
an  order  by  flilns  a  notice  stating  the  appeal  from  the  same,  or  some  spe- 
cific part  thereof.     In  a  proceeding  to  settle  an  estate,  the  court  made  an 
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order  settling  the  administrator's  accoant,  and  he  appealed,  complaining  of 
that  part  of  the  order  disallowing  two  certain  items,  and  also  a  portion 
thereof  directing  him  to  deliver  certain  stock  to  a  special  administratrix. 
Reading  a  recital  in  the  first  paragraph  of  the  notice  of  appeal,  with  eacti  ^ 
of  the  other  three  paragraphs,  which  were  numbered  in  consecutive  order, 
there  was  a  separate  notice  of  appeal  for  each  part  complained  of.  Held 
not  an  appeal  from  the  order  as  a  whole,  but  separate  and  distinct  appeals 
from  the  diflTerent  parts  thereof. 

2.  An  order  settling  an  administrator's  account,  disallowing  two  certain  items, 
and  directing  him  to  deliver  certain  stock  to  a  special  administratrix, 
though  Included  in  one  paper,  is  in  eflTect  several  distinct  and  separate 
orders,  and,  though  embraced  in  one  notice  of  appeal,  will  be  so  treated 
for  the  purposes  of  the  appeal. 

8.  Under  Code  of  Civil  Procedure,  Sec.  2793,  providing  that  on  the  day  ap- 
pointed any  person  interested  in  an  estate  may  file  exceptions  to  an  ad- 
ministrator's account  and  contest  it,  the  allowance  of  an  individual  claim 
of  an  administrator  against  the  estate  is  not  conclusive,  but  the  parties 
Interested  may  contest  it  when  his  account  is  presented. 

4.  Code  of  Civil  Procedure,  Sec.  2608,  providing  that,  where  a  claim  against 
an  estate  is  rejected,  the  holder  must  bring  suit  within  a  certain  time  or  be 
barred,  provides  an  .exclusive  remedy,  and  an  order  disallowing  the  claim 
is  not  appealable;  Code  of  Civil  Procedure,  Sec.  17z2,  and  Session  Laws 
3899,  p.  146,  enumerating  appealable  orders,  not  providing  for  such  appeal. 

6.  Under  Code  of  Civil  Procedure,  Sec.  1721,  providing  that  "a  party  aggrieved 
may  appeal,"  etc.,  a  person,  in  his  capacity  as  administrator,  cannot  appeal 
from  an  oraer  disallowing  his  individual  claim  against  the  estate,  and  on 
such  an  appeal  his  individual  rights  will  not  be  considered. 

6.  An  appeal  will  not  He  from  an  order  directing  an  administrator  to  turn 
over  certain  assets  to  his  successor  on  resignation  or  removal. 

7.  Obiter.  Upon  the  settlement  of  administrators'  accounts  the  district  court 
has  no  power  to  adjudicate  and  finally  determine  questions  of  title  be- 
tween the  estate  and  third  parties. 


Appeal  from  District  Court,  Cascade  County;  J.  B.  Leslie, 
-Judge. 

Proceeding  to  settle  the  estate  of  Edwin  J.  Barker,  de- 
ceased. Order  settling  the  account  of  David  L.  S.  Barker  as 
administrator,  disallowing  certain  objected  items,  and  direct- 
ing the  administrator  to  turn  over  the  assets  to  Mareella  Bar- 
ker, appointed  special  administratrix,  and  the  administrator 
appeals.    Dismissed. 

Mr.  Fletcher  Maddox  and  Mr.  H.  0.  Mclrdire,  for  Appel- 
lant. 

Mr.  T.  E.  Brady  and  Mr.  WUliorm  O.  Downinffj  for  Re- 
spondent 
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ME.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court. 

Motion  to  dismiss  appeals.  On  July  12,  1901,  the  appel- 
lant, David  L.  S.  Barker,  as  administrator  of  the  estate  of 
Edwin  J.  Barker,  deceased,  filed  an  account  of  his  adminis- 
tration covering  the  time  from  his  appointment  until  that  date, 
and  asked  that  it  be  allowed.  At  that  time  there  was  pending 
a  petition  filed  by  Marcella  S.  Barker,  the  widow  of  the  de- 
ceased, charging  the  administrator  with  mismanagement  and 
fraud  in  connection  with  his  trust,  and  asking  that  he  be  re- 
moved from  his  office.  This  petition  had  been  pending  for 
some  tijne,  and  some  evidence  had  been  heard  in  support  of 
the  charges.  Marcella  S.  Barker  also  filed  written  objections 
to  certain  items  in  the  account,  and  asked  that  they  be  disal- 
low^ed.  One  of  these-  items  was  a  charge  of  $500  for  attorney's 
fees  claimed  .by  the  administrator  to  have  been  paid  for  ser- 
vices rendered  in  connection  with  the  estate.  Another  was  an 
individual  claim  of  David  L.  S.  Barker,  the  administrator,  as 
creditor  of  the  deceased,  which  had  theretofore  been  presented 
to  the  judge,  and  had  been  indorsed  "Allowed."  The  amount 
of  this  claim  is  $2,098.80.  A  hearing  was  had  upon  the  ac- 
count and  the  petition  for  removal,  upon  evidence  then  and 
theretofore  taken ;  but  before  the  motion  was  finally  submitted, 
the  petition  for  removal  was  withdrawn,  and  the  administrator 
tendered  to  the  court  his  resignation,  in  writing,  asking  the 
court  to  discharge  him  upon  settlement  of  the  account  On 
August  1,  1901,  the  court  made  an  order  settling  the  account, 
after  striking  out  some  of  the  items  objected  to,  including  $250 
of  the  first  and  the  whole  of  the  second,  mentioned  above.  The 
order  also  directed  the  administrator  to  deliver  to  Marcella 
Barker,  who  was  at  the  same  time  appointed  special  adminis- 
tratrix, all  the  property  and  assets  in  his  hands  belonging  to 
the  estate,  and  to  file  his  receipts  therefor  for  approval  and 
final  discharge.  The  order  specifically  mentioned  426,720 
shares  of  the  stock  of  the  Big  Seven  Mining  Company,  which 
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at  the  hearing  the  admini&trator  had  endeavored  to  show  did 
not  belong  to  ihe  estate,  but  to  Jane  Barker,  the  mother  of 
himself  and  deceased,  and  were  in  his  hands  aa  her  agent  Be- 
fore striking  out  the  item  of  $2,098.80,  the  court  revoked  the 
previous  allowance  of  it  as  a  claim  against  the  estate.  The 
administrator  thereupon  took  his  appeals  to  this  court  from  the 
parts  of  the  order  disallowing  the  two  items  mentioned,  and 
also  that  portion  of  it  requiring  him  to  deliver  the  mining 
^tock  to  the  spcxiial  administratrix.  Marcella  Barker  has  filed 
her  motion  to  dismiss  the  appeals  from  those  portions  of  the 
-order  disallowing  the  second  item  of  $2,098.80,  and  directing 
the  delivery  of  the  stock,  on  the  ground,  among  others  which  it 
is  not  necessary  to  notice^  that  the  orders  are  not  appealable. 

1.  The  appellant  contends  that  he  has  appealed  from  the 
order  as  a  whole,  and  that  the  motion  cannot  be  entertained. 
The  notice  shows  that  the  appellant,  in  taking  the  appeals^ 
proceeded  upon  the  assumption  that  they  are  separate  and  disr 
tinct ;  for  if  the  recital  in  the  first  paragraph  of  it  be  read  with, 
each  of  the  three  others,  which  are  numbered  in  consecutive 
order,  there  is  a  separate  and  distinct  notice  for  each  appeaL 
Evidently  coimsel  for  appellant  had  in  mind,  when  giving  the 
notice,  Section  1724  of  the  Code  of  Civil  Procedure,  which 
contemplates  the  taking  of  appeals  from  a  judgment  or  order, 
or  a  specific  part  thereof,  and  proceeded  upon  the  theory  that 
he  could  take  the  appeals  as  he  did.  The  appeals  may  there- 
fore, upon  this  theory,  be  treated  as  separate  and  distinct,  and 
the  motion  may  be  entertained  as  to  the  two  at  which  it  is 
directed.  Furthermore,  though  the  action  taken  by  the  dis- 
trict court  at  that  time  is  all  included  in  the  same  paper,  sev- 
eral distinct  and  separate  orders  were  made,  and  each  of  these, 
for  the  purposes  of  appeal,  must  be  so  treated,  though  all  are 
included  in  the  same  notice. 

The  portion  of  the  order  disallowing  the  David  L.  S.  Barker 
individual  claim  of  $2,098.80  is,  in  legal  effect,  a  rejection  of 
the  claim  against  the  estate  in  the  first  instance.  It  was  within 
I  the  power  of  the  court  to  reconsider  its  action  in  allowing  the 
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claim  upon  presentatioti  by  Barker,  and  when  this  was  done 
it  stood  in  exactly  the  same  condition  as  if  it  had  been  rejected 
in  the  first  instance^  The  allowance  had  the  effect  only  of 
placing  the  claim  among  the  acknowledged  debts  of  the  estate, 
to  be  paid  in  due  course  of  administration.  It  was  not  con- 
clusive upon  the  heirs  or  others  interested  in  the  estate,  but  the 
right  was  still  reserved  to  them,  upon  presentation  of  the  ac- 
count, to  contest  and  have  it  rejected.  (Code  of  Civil  Pro- 
cedure, Sec.  2793;  In  re  MouilleraVs  Estate,  14  Mont.  245, 
3(>  Pac,  185 ;  I}i  re  Sidlenberger's  Estate,  72  Cal.  549,  14  Pac. 
513;  In  re  Swams  Estate,  67  Cal.  637,  8  Pac.  497;  Weihe  v. 
Siathanh  67  Cal.  84,  7  Pac  143.)  The  portion  of  the  order 
which  operated  as  a  rejection  of  the  claim  was  a  separate  and 
distinct  act  from  the  order  allowing  the  acoount.  The  same 
may  be  said  of  that  portion  of  the  order  directing  the  delivery 
of  tlie  stock  to  the  special  administratrix.  It  had  nothing  to 
do  with  the  matters  involved  in  the  aoeount. 

2.  The  order  rejecting  the  claim  of  $2,098.80  is  not  appeal- 
able, for  the  reason  that  there  is  no  provision  in  the  statute 
permitting  an  appeal.  (Code  of  Civil  Procedure,  Sec.  1722; 
Session  Laws  1899,  p.  146;  Estate  of  James  TiLohy,  23  Mont. 
305,  58  Pac*  722.)  In  such  case  the  claim  must  be  enforced 
against  the  estate  under  the  provisions  of  Section  2608  of  the 
Cede  of  Civil  Procedure.  The  remedy  there  provided  is  ex- 
clusive. 

There  is  another  consideration  which  is  also  conclusive  upon 
the  appellant.  An  appeal  is  allowed  in  any  case  to  those  per- 
sons only  who  are  aggrieved  by  the  judgment  or  order  com- 
plained of.  (Code  of  Civil  Procedure,  Sec.  1721.)  The  rejec- 
tion of  the  claim  of  David  L.  S.  Barker  in  his  capacity  as  a 
creditor  of  the  deceased  in  no  way  affected  the  rights  of  David 
L.  S.  Barker  in  his  capacity  as  administrator.  In  each  capac- 
ity he  is  a  different  person,  and  has  distinct  and  separate  rights. 
The  appeal  having  been  taken  by  him  in  his  official  capacity, 
his  individual  rights  cannot  be  considered,  because  they  are 
not  before  us,  even  though  it  be  conceded  that  he  had  the  right 
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of  appeal  in  his  individual  capacity.  (In  re  PhUlips'  Estate, 
18  Mont.  314,  45  Pac.  222.) 

3.  Nor  does  the  statute  permit  an  appeal  from  an  order 
directing  an  administrator  to  turn  over  to  his  successor,  upon 
resignation  or  removal,  the  property  belonging  to  the  estate^  or 
which  has  come  into  his  hands  as  such.  If  the  particular  prop- 
erty belonged  to  the  estate,  or  came  into  his  hands  because  of 
his  official  position  as  administrator,  it  was  entirely  proper  for 
the  order  to  be  made,  and,  as  administrator,  he  was  bound  to 
obey  it.  If  it  did  not  belong  to  the  estate,  and  was  not  held  as 
such,  the  court  had  no  power  to  compel  him  to  part  with  it. 
U|X)n  the  settlement  of  accounts  the  court  has  no  power  to  ad- 
judicate and  finally  determine  questions  of  title  between  the 
estate  and  third  persons.  This  can  be  done  by  action  only,  in 
which  the  parties  may  be  accorded  the  right  of  trial  in  the 
ordinary  way.  If,  therefore,  David  L.  S.  Barker  held  the  stock 
by  any  other  right  than  as  administrator,  the  order  cannot 
affect  such  right.  It  is  simply  void.  If  he  obtained  its  cus- 
tody by  virtue  of  his  appointment  as  administrator,  and  not 
in  his  individual  capacity,  the  order  was  proper,  and  should 
be  obeted.  In  any  event,  no  appeal  lies  from  the  order,  and 
this  court  has  no  jurisdiction  to  entertain  it. 

The  two  appeals  at  which  the  motion  is  directed  are  dis- 
missed. 

Dismissed, 
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(Submitted  November  15,  1001.     Decided  February  24,  1902. 

iJanks  and  B^jLulcing — Bills  and  Notes — Guaranty — Persons 
Bound  —  Construction  —  Validity  —  Compound  Interest — 
Discharge  of  Guarantor — Payment  by  Principal  Debtor — 
Change  in  Principal  Debtor — Demand — Waiver. 


1.  Where,  in  an  action  on  a  contract  whereby  the  record  stockholders  of  a 
bank  ^arantied  the  payment  of  notes,  the  ledger  of  the  bank  showed  de- 
fendant's name  as  a  stockholder,  and  it  appeared  that  he  and  another 
executed  the  contract  of  guaranty  on  behalf  of  themselves  and  other  stock- 
holders, the  court  wns  Justified  in  finding  that  defendant  was  a  record 
stockholder ;  for  the  ledger  itself  was  prima  facie  evidence  of  that  fact, 
requiring  defendant  to  rebut  the  same. 

2.  A  contract  guarantying  the  payment  of  notes,  not  calling  for  compound 
interest,  which  provides  that  the  holder  may  renew  the  notes  without  the 
consent  or  knowledge  of  the  guarantors,  though  contemplating  that  at  the 
renew^al  of  the  notes  the  accrued  interest,  if  not  paid,  shall  either  become 
a  part  of  the  principal  or  an  Independent  obligation  drawing  interest,  is 
not  void  as  an  antecedent  agreement  for  the  payment  of  compound  interest. 

3.  Though  an  antecedent  agreement  to  pay  interest  on  interest  to  become  due 
is  void,  parties  may  substitute  a  new  note  for  an  old  one  which  Is  due, 
and  incorporate  in  the  new  one  accrued  interest  remaining  unpaid ;  and 
hence  a  guarantor  of  a  note  and  renewals  will  be  required  to  pay  interest 
on  the  accrued  interest  unpaid  at  the  time  of  the  renewal  and  made  a  part 
of  its  principal. 

4.  Civil  Code,  Sec.  2.')S7,  providing  that  parties  may  contract  in  writing  that 
unpaid  interest  shall  become  a  part  of  the  principal  and  draw  interest, 
does  not  affect  notes  or  agreements  made  before  its  adoption  in  1805. 

5.  A  party  guarantying  a  note  and  renewals  cannot  be  relieved  of  his  obliga- 
tion to  pay  interest  and  attorney's  fees,  as  provided  by  a  renewal  note,  on 
the  ground  that  his  burden  has  been  increased,  when  the  evidence  does  not 
show  that  khe  original  note  did  not  contain  such  provisions :  for  it  will  be 
presumed  that  the  original  and  renewal  notes  contain  the  same  provisions. 

6.  A  company  executed  its  note  to  a  bank.  Its  creditor,  and  deposited  a  note 
from  an  individual  debtor  as  collateral,  who  was  also  a  debtor  on  a  note 
to  the  bank.  The  company's  note  was  a.ssigned  to  plaintiff  under  a  guar- 
anty of  payment  by  the  stockholders  of  the  bank.  The  collateral  was  not 
delivered  to  the  plaintiff,  and  its  existence  was  unknown  to  him.  A  stock- 
holder of  the  bank,  while  acting  as  agent  of  other  stockholders  and  as 
cashier  of  plaintiff,  received  a  payment  from  the  individual  debtor  on  the 
collateral  note  and  on  the  note  payable  to  the  bank.  The  money  so  received 
was  first  applied  on  the  note  to  the  bank,  and  the  remainder  was  endorsed 
on  the  collateral ;  but  no  credit  was  made  on  the  company's  note  assigned 
to  plaintiff.  Held,  that  plaintiff  was  not  bound  by  the  knowledge  of  its 
cashier,  nor  responsible  for  the  misappropriation  of  the  collateral  note;  he 
having  no  knowledge  of  its  existence,  except  through  the  knowledge  of  his 
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cashier,  which  could  not  be  imputed  to  him  in  a  transaction  in  which  the 
cashier  was  not  acting  as  his  agent,  but  antagonistic  to  him. 

7.  A  finding  that  a  demand  has  been  made  upon  a  guarantor  to  pay  a  note 
guarantied  by  him.  tlMxigh  not  supported  by  plaintiff's  evidence  that  the 
guarantor  stated  that  suit  would  haye  to  be  brought  before  he  would  pay, 
is  harmless  error ;  for  the  evidence  warrants  a  finding  that  the  guarantor 
waived   a   aemand. 

8.  The  law  does  not  require  a  useless  thing,  hence,  when  one  unqualifiedly 
refuses  to  perform  his  obligation  he  thereby  waives  the  necessity  of  a  de- 
mand  before  bringing  suit. 

9.  A  principal  debtor  executed  his  note  to  his  creditor,  a  bank,  and  the 
latter  assigned  the  same  to  plaintilf  bank,  under  a  guaranty  by  the  stociE- 
holders  of  the  payee  to  pay  it.  The  note  was  thereafter  renewed  and  made 
payable  to  the  cashier  of  plaintiflP,  and  indorsed  to  plaintiff,  and  carried 
as  bills  receivable.  The  original  note  was  secured  by  real  estate  and  chattel 
mortgages.  The  renewal  note  was  secured  by  a  real  estate  mortgage  exe- 
cuted to  plaintiff's  cashier.  Plaintiff's  records  did  not  disclose  the  exist- 
ence of  the  mortgage.  The  cashier  accepted  as  payment  of  the  note  a  con- 
veyance to  him  of  the  mortgaged  property,  and  canceled  the  note  and  de- 
livered it  to  the  principal  debtor.  The  cashier  executed  his  own  note  to 
plaintiff  for  the  amount  of  the  debt,  which  note  was  credited  against  the 
debtor's  note  as  payment,  and  was  treated  as  an  asset  of  plaintiff.  The 
cashier  informed  plaintiff's  vice  president  that  he  was  going  to  take  the 
debtor's  property  in  payment  of  the  note.  The  vice  president  knew  of  the 
cashier's  note,  though  he  claimed  to  have  no  knowledge  of  the  mortgages 
securing  the  principal  debtor's  note.  Plaintiff  did  not  object  to,  nor  repu- 
diate the  cashier's  acts.  The  original  payee  went  out  of  business,  and 
plaintiff's  cashier  had  charge  of  the  settlement  of  its  affairs,  but  was  not 
authorized  to  act  in  any  capacity  for  its  individual  stockholders.  Plaintiff 
did  not  offer  to  return  to  the  cashier  his  note.  No  demand  was  made  upon 
the  debtor  for  the  payment  of  the  note  after  its  surrender  to  him.  Held, 
that  the  evidence  showed  that  the  debtor's  note  was  paid  and  discharged 
by  the  conveyance  of  the  real  estate  to  plaintiff's  cashier,  and  hence  the 
guarantying  stockholders  were  discharged  from  liability. 

10.  Under  Civil  Code,  Sec.  3650,  providing  that  a  guarantor  is  exonerated,  if 
by  an  act  of  the  creditor  without  his  consent  the  original  obligation  of  the 
principal  is  altered,  or  the  remedies  or  rights  of  the  creditor  against  the 
principal  are  impaired,  a  guarantor  of  the  payment  of  a  note  Is  relieved 
from  liability  when  the  holder's  cashier,  with  the  holder's  knowledge,  ac- 
cepts as  payment  from  the  principal  debtor  a  conveyance  of  land,  and 
cancels  the  note,  and  himself  executes  a  note  to  the  holder  for  the  amount 
of  the  debt  of  the  princii>al  debtor. 

Appeal  from  District  Court,  Cascade  CounJty;  J,  B.  Leslie, 
Judge, 

Action  by  James  T.  Stanford,  as  receiver  of  the  Northwest- 
ern Xational  Bank  of  Great  Falls,  Mont,  against  Joseph  A. 
rorani  and  another.  Judgment  for  plaintiff,  and  defendant 
Joseph  A.  Coram  appeals.  Affirmed  in  part  and  reversed  in 
part. 

Messrs.  Clayherg  &  Gunn,  for  Appellant. 
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Mr.  M.  M.  Lyier  and  Mr,  A,  C.  Oormley,  for  Respondent 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court 

In  the  spring  of  1894  the  Globe  National  Bank,  theretofore 
doing  business  at  Kalispell,  Mont.,  went  into  liquidation.  At 
that  time  it  held  certain  promissory  notes,  which,  it  seems, 
were  not  then  due,  viz. :  One  made  by  the  Libby  Townsite  & 
Lumber  Company  for  $9,006.02 ;  one  made  by  Oullette  &  Ther- 
riault^  copartners,  for  $3,742.82;  and  a  third,  made  by  one 
John  Weitman  and  Kate  Weitman,  his  wife,  for  $6,522.24. 
Wishing  to  obtain  in  cash  the  amounts  called  for  by  these  notes,, 
the  authorities  of  the  bank,  through  their  agent,  B.  D.  Hatcher, 
who  had  charge  of  the  business  of  the  bank,  assigned  them  to 
the  Northwestern  National  Bank  of  Great  Falls,  Mont,  which 
thereupon  advanced  the  full  amount  of  them  in  cash.  To  pro- 
tect the  Northwestern  National  Bank  against  possible  loss  by 
reason  of  the  accommodation  thus  extended  to  the  directorsi 
and  agents  in  charge  of  the  affairs  of  the  Globe  National  Bank, 
the  defendants,  for  and  on  behalf  of  the  persons  whose  names 
then  appeared  of  record  ad  stockholders  of  the  latter,  executed 
and  delivered  to  the  former  the  following  writing: 
'  "Whereas,  the  Globe  National  Bank  of  Kalispell,  Montana^ 
and  the  Northwestern  National  Bank  of  Great  Falls,  Mon- 
tana, have  arranged  to  consolidate  and  do  business  in  the  name 
of  the  Northwestern  National  Bank  of  Great  Falls,  Montana,, 
the  Globe  National  Bank  of  Kalispell  having  decided  to  dis- 
incorporate; and 

"Whereas,  the  said  Globe  National  Bank,  through  its  agents, 
and  directors,  is  desirous  of  transferring  to  said  Northwestern 
National  Bank  certain  of  its  assets  consisting  of  notes  and 
obligations  owing  it  by  the  Libby  Townsite  &  Lumber  Com- 
pany, the  Kalispell  Water  &  Electric  Company,  John  Weitman, 
and  Oullette  &  Therriault*,  each  being  separate  obligations,  and 
amounting  in  the  aggr^ate  to  a  sum  exceeding  twenty-two 
thousand  dollars,  and  is  desirous  of  having  said  Northwestern 
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Xational  Bank  accept  each  and  all  of  said  notes  and  obligations 
at  their  face  value,  and  credit  the  said  Globe  National  Bank 
and  its  owners  with  same  as  so  much  cash ;  and 

"Whereas,  the  officers  and  directors  of  the  said  Northwestern 
National  Bank  demand  that  said  notes  and  obligations  be  fur- 
ther secured  before  thej'  are  willing  to  accept  same  under  the 
conditions  named: 

"Now,  therefore,  in  consideration  of  the  said  Northwestern 
National  Bank,  through  its  officers  and  trustees,  accepting  said 
notes  and  obligations  as  so  much  cash,  and  at  their  face  value, 
the  persons  whose  names  apjiear  of  record  as  the  stockholders 
of  the  said  Glor>e  National  Bank  on  June  24,  1894,  do  hereby, 
through  their  agents  and  attorneys  in  fact  lawfully  authorized 
so  to  do,  guaranty  the  payment  of  each  and  all  of  said  notes 
and  obligations,  and  further  expressly  agree  that  said  notes,  or 
any  one  or  more  of  them,  may  be  renewed  or  extended  at  such 
times,  under  such  conditions,  and  as  often  and  for  such  time  or 
times  as  the  officers  or  agents  of  said  Northwestern  National 
Bank  may  deem  proper  or  choose,  and  all  without  the  further 
consent  or  knowledge  of  the  guarantors  or  theii  agents;  or  any 
of  them ;  and  it  is  further  expressly  agreed  that  this  guaranty 
shall  extend  to  such  renewals  as  long  as  any  one  of  said  obliga- 
tions, or  any  part  thereof,  remain  unpaid. 

"This  agreement  is  meant  to  be  a  full  guaranty  on  the  part 
of  said  stockholders  of  said  Globe  National  Bank  that  the  debts 
above  specified  will  be  i>aid  in  full,  and  the  guarantors  herein, 
through  their  agents  or  attorneys  in  fact,  J.  A.  Coram  and  B. 
D.  Hatcher,  promise  and  agree  that  if  said  notes,  or  any  of 
them,  are  not  paid  when  payment  thereof  is  demanded  of  the 
principals  therein  by  the  said  Northwestern  National  Bank, 
then  upon  demand  by  said  bank  the  guarantors  herein  will  pay 
each  and  all  of  the  same. 

"For  the  faithful  performance  of  the  conditions  of  this  guaiv 
anty,  said  guarantors,  through  their  said  agents  and  attorneys 
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in  fact^  bind  themselvee  severally  and  jointly,  their  heirs,  ex* 
ecutors,  administrator^  and  assigns,  firmly  by  these  presents. 
^Dttted  this  37th  day  of  June^  1894. 
[Signed] 

"J.  A.  Coram,  Agent  and  Attorney  in  Fact. 

*^B.  D.  Hatcher,  Agent  and  Attorney  in  Pact." 
At  the  time  the  Globe  National  Bank  went  out  of  business, 
B.  D.  Hatcher,  one  of  the  defendants,  was  its  cashier,  and  there- 
after acted  as  the  agent  of  the  directors  and  stockholders  in 
settling  up  its  aflFairs.  While  engaged  in  this  business  he  was 
also  employed  as  cashier  of  the  Northwestern  National  Bank, 
and  continued  to  act  for  it  in  this  capacity  until  February  5, 
1897,  when  it  also  closed  its  doors  and  went  into  the  hands  of  a 
receiver.  The  plaintiff  was  appointed  its  receiver  on  May  5, 
1897.  Meantime  the  three  promissory  notes  heretofore  men- 
tioned had  been  renewed  from  time  to  time;  in  each  instance 
the  interest  due  and  not  paid  being  added  to  the  principal, 
and  the  renewal  note  including  both  interest  and  principal 
All  these  renewal  notes  were  made  payable  to  the  Northwestern 
National  Bank,  and  contained  a  provision  for  reasonable  attor- 
ney's fees.  This  action  was  brought  against  the  defendants 
upon -the  written  guaranty  quoted  above,  the  complaint  alleging 
previous  demand  upon  both  the  makers  and  the  defendants  as 
guarantors^ 

Each  of  the  notes  is  the  basis  of  a  separate  eau&e  of  action. 
The  defendant  Hatcher  suffered  judgment  by  default.  The 
defendant  Coram  appeared  and  filed  his  answer,  in  which  vari- 
ous defenses  are  interposed,  some  of  which  apply  to  all  of  the 
demands^  while  others  apply  to  some  particular  one  of  them. 
Their  nature  will  be  apparent  from  a  discussion  of  the  conten- 
tions made  by  appellant  The  cause  was  tried  by  the  court 
without  a  jury,  and  from  the  evidence  adduced  the  court  found 
all  the  issues  in  favor  of  the  plaintiff,  and  caused  to  be  entered 
a  judgtnetit  in  his  favor  for  the  principal  sums  specified  in  the 
notes,  with  interest  and  cost«,  including  attorney's  fees.    From 
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the  judgment,  and  an  order  denying  him  a  new  trial,  defendant 
Coram  has  prosecuted  his  appeals  to  this  court. 

1.  One  of  the  issues  presented  by  the  pleadings  is  whether 
the  defendant  was  a  record  stockholder  of  the  Globe  National 
Bank  on  June  24,  1894.  Contention  is  made  that  the  evidence 
does  not  support  a  finding  in  favor  of  plaintiff  on  this  issue. 
It  appears  that  when  the  bank  closed  its  doors,  in  the  spring  of 
1894,  Hatcher,, who  had  been  its  cashier  from  the  time  at  which 
it  began  business  in  1892,  retained  all  its  books  of  account  and 
other  records  as  agent  of  the  directors  and  stockholders  to  wind 
up  the  business.  In  May  of  that  year  he  became  the  cashier 
of  the  Northwestern  Natiotnal  Bank.  He  thereupon  employed 
one  Wininger,  an  attorn^  residing  at  Kalispell,  to  close  up  the 
business,  and  delivered  to  him  the  books  and  records.  He  re- 
tained them  for  some  months,  and  sent  them  to  Hatcher  at 
Great  Falls.  They  were  found  among  the  records  of  the  North- 
western National  Bank  when  plaintiff  became  its  receiver.  They 
were  in  the  same  condition  at  the  trial  as  when  they  came  into 
the  possession  of  Wininger.  Among  them  was  the  stock  ledger^ 
all  the  -entries  in  which  were  in  the  handwriting  of  Hatcher. 
The  list  of  stockholders  in  this  book  included  the  name  of  the 
defendant  Coram.  It  is  admitted  in  the  pleadings  that  he  was 
a  stockholder,  and  Hatcher,  who  was  examined  as  a  witness^ 
testified  that  he  and  defendant  Coram  guarantied  the  payment 
of  the  notes  mentioned  in  the  complaint  on  behalf  of  them- 
selves and  other  record  stockholders  of  the  bank.  These  facts 
are  amply  sufficient  to  sustain  the  finding.  When  it  was  made 
to  appear  from  the  ledger,  which  was  identified  as  the  record  of 
the  bank,  that  the  defendants  name  was  in  the  list  of  stock- 
holders referred  to  in  the  contract  of  guaranty,  the  burden  was 
cast  upon  him  to  rebut  the  prima  facie,  case  thus  made  against 
him.  This  he  did  not  attempt  to  do.  Though  he  gave  his 
deposition,  which  was  read  at  the  trial,  he  did  not  refer  to  the 
matter  at  all. 

2.  The  contention  is  made  that  no  recovery  can  be  had  upon 
the  notes  in  this  action,  for  the  reason  that  they  embody  a 
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promise  to  pay  compound  interest,  and  are  therefore  void.  It 
is  also  said  that,  even  if  they  are  not  void,  no  recovery  may  be 
had  upon  them  for  any  amount  in  excess  of  the  principal  sums 
named  in  the  original  notes  payable  to  the  Globe  National  Bank, 
with  simple  interest  at  the  rate  specified  therein  up  to  the  date 
of  judgment.  This  contention  proceeds  upon  the  theory  that 
it  is  the  rule  in  this  state  that  contracts  to  pay  compound'  inter- 
est are  void,  as  being  against  public  policy  and  good  conscience. 
The  notes  themselves,  which  are  copied  in  the  record,  do  not 
provide  upon  their  face  for  the  payment  of  compound  interest ; 
nor  does  the  evidence  shoW  that  any  of  the  renewal  notes  exe- 
cuted  from  time  to  time  after  the  assignment  of  the  original 
notes  contained  any  stipulation  on  this  subject  They  are, 
therefore,  not  obnoxious  to  the  objection  urged  against  them. 

Coram  agreed  that,  if  the  Northwestern  National  Bank  would 
accept  the  original  notes  as  cash,  he  would  upon  demand  pay 
them,  in  case  they  were  not  paid  upon  demand  upon  the  makers. 
He  also  agreed  that  they  might  be  renewed  "at  such  times,  un- 
der such  conditions,  and  for  such  time  or  times  as  the  officers 
or  agents  of  the  said  Northwestern  National  Bank  might  deem 
proper,  and  all  without  further  consent  or  knowledge  of  the 
guarantors,"  etc.  This  stipulation  in  the  contract  contemplated 
conditions  under  which  the  makers  might  obtain  such  accommo- 
dations from  the  assignee  as  they  might  have  obtained  from  it, 
had  it  been  named  as  payee  in  the  first  instance.  Under  these 
circumstances  it  was  fairly  within  the  contemplation  of  the 
parties  that  at  each  renewal  the  interest  should  be  paid,  and 
the  note  renewed  for  the  amount  of  the  principal,  or  that  the 
interest  should,  when  due  and  the  parties  should  so  agree,  be 
converted  into  principal  and  be  incorporated  in  the  new  note. 
Otherwise,  the  only  purpose  to  be  served  by  the  stipulation  for 
renewal  would  seem  to  be  to  avoid  the  bar  of  the  statute  of  limi- 
tations in  case  the  notee  were  not  paid  within  the  prescribed 
limit.  If  the  purpose  of  this  stipulation  was  to  substitute  the 
Xorthwestern  National  Bank  in  place  of  the  Globe  Na- 
tional   Bank     as    payee — ^which    we    think    was    the    case — 
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then  we  are  to  understand  that  the  parties  to  the  con- 
tract intended  that  the  Northwestern  National  Bank,  as  between 
itself  and  the  makers^  should  treat  the  loans  as  if  made  by  itself 
in  the  first  instance.  The  contract  of  guaranty  does  not  upon 
its  face  specifically  provide  for  the  payment  of  compound  in- 
terest by  way  of  an  antecedent  agreement  The  question,  there- 
fore, for  decision,  arises  upon  the  second  branch  of  the  conten- 
tion, and  is :  After  interest  is  due,  may  it  lawfully  be  treated 
as  a  debt,  and  be  converted  into  interest-bearing  principal, 
either  in  the  form  of  a  separate  obligation  or  by  addition  to  the 
original  principal?  In  either  ease  the  result  is  the  same;  for 
if  the  interest  due  may  not  lawfully  be  added  to  the  principal, 
and  the  whole  be  incorporated  in  the  new  obligation,  then  it 
would  be  equally  unlawful  to  convert  it  into  a  separate  interest- 
bearing  obligation.  The  defendant  insists  that  either  is  unlaw- 
ful under  the  rule  declared  in  the  decisions  in  this  state,  and 
cites  Wilson  v.  Davis,  1  Mont  183 ;  Curtis  v.  Vdliton,  3  Mont 
153,  and  Palmer  v.  Murray,  8  Mont  174,  19  Pac  553.  In 
Wilson  V.  Davis  the  territorial  supreme  court  had  under  con- 
sideration a  promissory  note  which  provided  on  its  face  for 
the  payment  of  compound  interest,  and  it  was  held  that,  though 
the  contract  was  not  void,  yet  the  stipulation  in  advance  for  the 
payment  of  compound  interest  would  not  be  enforced.  This  is 
an  authority,  therefore,  for  the  position  that  neither  in  equity 
nor  at  law  will  an  antecedent  agreement  to  pay  interest  on  in- 
terest to  fall  due  in  tlie  future  be  enforced ;  but  it  is  not  held 
therein  that  it  is  against  public  policy  for  the  parties  to  substi- 
tute a  new  obligation  for  the  old  one  when  it  has  fallen  due, 
and  incorporate  in  the  new  one  by  an  agreement  then  made  any 
unpaid  interest,  or  to  convert  such  interest  into  a  separate  in- 
terest-bearing obligation.  The  case  of  Curtis  V.  Valiton  is 
founded  upon  Wilson  v.  Davis,  but  seems  to  go  further  and 
declare  generally  that  an  agreement  to  pay  interest  on  interest 
will  not  be  enforced  in  any  case,  no  matter  whether  the  agree- 
ment be  an  antecedent  one  or  not.  A  careful  examination  of  it, 
however,  shows  that  the  territorial  supreme  court  was  of  the 
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opinion  that  the  question  involved  in  the  case  was  the  same  as 
the  one  decided  in  Wilson  v.  Davis,  and  th^t  it  was  concluded 
by  the  decision  in  the  earlier  ease;  for  in  Curtis  v.  Vaitton  the 
court  proceeded  upon  the  theory  that  the  oral  agreement  for  the 
payment  of  oorapoiind  interest,  being  made  at  the  time  the 
original  obligations  were  executed,  was  void,  because  it  fell 
within  the  rule  declared  in  WHson  v.  Davis.  The  question  pre- 
sented here  seems  not  to  have  been  the  subject  of  serious  con- 
sideration. The  case  is  therefore  to  be  distinguished  from  the 
present  case,  and  is  not  an  authority  in  point  Both  these  cases 
are  authority  for  the  proposition  that  a  contract  for  the  payment 
of  compound  interest  is  not  void  in  toto,  but  will  be  enforced 
to  the  extent  of  requiring  payment  of  the  principal  and  simple 
interest  at  the  l^al  or  stipulated  rate.  The  case  of  Palmer  v. 
Muj-ray  was  an  action  for  conversion.  Upon  a  trial  the  jury 
rendered  a  verdict  for  the  value  of  the  property  involved  at  the 
time  of  the  conversion,  with  interest  to  the  date  of  the  judg- 
ment. Judgment  was  thereupon  entered  for  the  full  amount 
of  recovery,  with  interest.  Inasmuch  as  the  judgment  itself 
would  thereafter  bear  10  per  cent,  interest,  this  court  upon  ap- 
])eal  held  that  the  judgment  was  erroneous,  in  that  it  provided 
for  compound  interest,  and  struck  out  that  ix)rtion  of  the  ver- 
dict made  up  of  interest  on  the  original  value  of  the  property. 
On  a  rehearing  (8  Mont.  312,  21  Pac  126),  while  adhering 
to  the  former  ruling  that  the  interest  allowe<l  by  the  jury  should 
be  stricken  out,  the  court  expressly  overruled  its  former  decision 
in  so  far  as  it  held  that  the  interest  properly  recoverable  in  any 
case  could  not  be  capitalized  in  the  judgment.  Since  the  de- 
cision in  that  case  it  has  been  the  invariable  rule  in  this  state 
that,  whenever  interest  is  properly  recoverable  in  any  action, 
it  may  be  capitalized  in  the  judgment,  so  as  to  draw  interest 
from  the  date  of  the  judgment. 

The  foregoing  cases  show  the  condition  of  tlie  law  in  the  ter- 
ritory and  state  until  the  adoption  of  the  Code  of  1895,  which 
overt^ims  the  rule  established  by  these  cases  by  a  specific  pro- 
vision that  parties  may  contract  in  writing  for  the  payment  of 
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compound  interest.  (Civil  Code,  Sec*  2587.)  Previous  to 
1895  there  was  no  provision  in  the  statutes  upon  the  subject  of 
usury,  and  parties  were  at  liberty  to  fix  the  rate  of  interest  by 
convention.  If  no  rate  was  thus  fixed,  the  statute  fixed  it  for 
all  cases  in  which  interest  was  recoverable.  Since  the  contract 
under  consideration  was  made  prior  to  the  adoption  of  the  Code 
of  1895,  the  provision  cited  is  not  applicable,  and  its  validity 
must  be  governed  by  the  principles  which  we  find  recognized 
and  applied  in  the  decisions  of  other  states. 

There  is  nothing  in  such  a  contract  inherently  wrong,  or  in 
violation  of  any  principle  of  public  policy  or  good 
conscience.  When  interest  falls  due,  it  becomes  a 
debt,  just  as  the  principal  is  a  debt  The  debtor 
may  pay  the  vhole  debt,  or,  if  he  choose  and  his  creditor 
is  willing  to  grant  it,  obtain  forbearance.  In  this  case  the  trans- 
action is  equivalent  to  a  new  loan,  whether  the  interest  be  capi- 
talized in  a  new  obligation  for  the  whole  amount  or  a  separate 
obligation  be  given  for  the  interest.  If  a  separate  obligation  be 
given  for  it,  embodying  a  provision  for  interest,  the  forbearance 
obtained  is  a  good  consideration  for  such  interest,  just  as  an 
agreement  to  pay  interest  upon  any  other  character  of  indebted- 
ness is  supported  by  an  agreement  on  the  part  of  the  creditor 
to  forbear.  So,  if  the  interest  be  capitalized  with  the  original 
principal,  the  result  is  exactly  the  same.  The  transaction  is 
so  cleary  lawful,  in  the  absence  of  a  statutory  prohibition,  that 
it  scarcely  admits  of  disucssion.  It  is  supported  by  the  over- 
whelming weight  of  authority.  (Porter  v.  Price,  80  Fed.  655, 
2()  C.  C.  A.  70;  Eslava  v.  Lepretre,  21  Ala.  530,  56  Am.  Dec. 
260;  Camp  v.  Bates,  11  Conn.  487;  Meeker  v.  Hill,  23  Conn. 
577 ;  EUard  v.  Mort(/(u/e  Co.,  97  Ca.  329,  22  S.  E.  893 ;  Thcuyer 
v.  Mining  Co.,  105  111.  540;  Niles  v.  Coinmissioners,  8  Blackf. 
158  ;  Otis  V.  Lindsey,  10  Me.  315  ;  Wilcox  v.  Rowland,  23  Pick 
167;  llorjle  v.  Paxje,  41  Mich.  533,  2  K  W.  665;  Mason  v. 
Callcndcv,  2  Minn.  350  (Gil.  302),  72  Am.  Dec.  102  \Pevhins 
v.  Coleman,  51  Miss.  298;  Youn^  v.  HUl,  67  K  Y.  162,  23 
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Am.  Kep.  99.)    From  neither  point  of  view,  therefore^  can  the 
contention  of  the  defendant  be  sustained. 

3.  Defendant  insists  that  he  is  not  liable  to  pay  the  notes 
in  suit,  for  the  reason  that,  by  the  incorporation  of  the  interest 
in  them  and  the  provision  therein  for  attorney's  fees,  a  change 
has  been  effected  in  them  without  his  consent,  thereby  increas- 
ing the  extent  of  his  burden  un4er  his  contract  beyond  what  is 
fairly  contemplated  by  its  terms.  As  we  have  already  seen, 
however,  it  was  contemplated  by  the  parties  that  the  notes 
should  be  renewed  upon  such  terms  and  conditions  as  could  be 
mutually  agreed  upon  by  the  makers  and  the  assignee.  The 
terms  of  the  renewals  were  both  lawful  and  reasonabla  Fur- 
thermore, the  evidence  does  not  tend  to  show  that  the  original 
notes  did  not  contain  a  provision  for  attorney's  fees.  In  the 
absence  of  such  evidence,  the  presumption  must  be  indulged 
that  they  did,  even^  though  we  concede  the  position  of  counsel 
that  the  guaranty  did  not  contemplate  the  addition  of  such  a 
condition  to  the  new  notes.  The  court  could  not  presume  that 
the  bank  exacted  conditions  from  the  makers  which  were  not 
authorized  by  the  guaranty.  There  is  no  merit  in  the  conten- 
tion. 

4.  The  note  of  the  libby  Townsite  &  Lumber  Company 
grew  out  of  the  following  transaction :  In  1893  one  Mumbrue 
obtained  a  contract  from  the  United  States  to  survey  certain 
public  lands  in  the  vicinity  of  Libby,  Flathead  county.  It  was 
agreed  between  him  and  the  company,  through  one  Leonard,  its 
secretary,  that  the  company  would  furnish  funds  to  pay  the 
expenses  of  the  survey,  and  that  Mumbrue  would  reimburse 
lie  company  out  of  the  funds  paid  him  by  the  United  States 
upon  completion  of  the  contract  The  company  was  also  to 
share  in  the  profits,  if  any,  made  under  the  contract  Leonard 
then  arranged  with  the  Globe  National  Bank  for  a  loan  of  funds 
to  the  company  from  time  to  time  as  they  were  needed.  This 
arrangement  was  carried  out  until  the  indebtedness  of  the  com- 
pany to  the  bank  on  this  account  amounted  to  something  over 
$2,000.     The  bank  authorities,  not  desiring  to  furnish  any 
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more  funds  to  the  company,  thereupon  arranged  widi  Mumbrue 
to  furnish  directly  to  him  such  asaistanoe  as  he  required;  he 
agreeing  to  secure  the  bank  by  turning  over  to  it  his  claim 
against  the  United  States.  Thereupon  the  company  executed 
ita  note  to  the  bank  fot  the  fimds  already  advanced  upon  the 
contract,  and  included  therein  other  indebtedness  due  from  the 
company,  making  the  amount  of  the  note,  which,  after  renewal 
from  time  to  time,  was  assigned  to  the  Northwestern  National 
Bank.  At  the  same  time  Mumbrue  executed  his  note  to  the 
company  for  the  amount  of  the  advancements  made  to  him 
under  the  first  arrangement  This  note  was  assigned  to  the 
bank  by  the  company  as  collateral  to  secure  its  own  note.  When 
the  assignment  of  the  latter  was  made  to  the  Northwestern  Na- 
tional Bank,  the  collateral  was  retained  by  Hatcher,  as  agent 
of  the  directors  and  stockholders  of  the  Globe  National  Bank, 
and  its  existence  was  not  actually  known  to  the  officers  of  the 
Northwestern  National  Bank.  In  the  latter  part  of  1894, 
Hatcher  then  being  the  cashier  of  the  Northwestern  National 
Bank,  and  still  acting  as  the  agent  of  the  stockholders  of  the 
Globe  National  Bank,  received  from  Mumbrue  a  draft  for 
$8,200.  This  he  applied,  first,  to  the  payment  of  the  debt  due 
from  Mumbrue  for  advancements,  and  then  to  this  note,  as- 
signed by  the  Libby  Townsite  &  Lumber  Company  as  collateral 
security.  No  credit  for  the  amount  of  the  Mumbrue  note  was 
made  upon  the  note  of  the  company,  but  all  the  funds  derived 
from  Mumbrue's  payments  went  into  the  assets  of  the  Globe 
National  Bank  and  were  used  in  liquidating  its  other  indebted- 
ness. It  is  argued  by  counsel  that  as  Hatcher  was  the  cashier 
of  the  Northwestern  National  Bank  at  the  time  the  contract  of 
guaranty  was  made,  and  had  knowledge  of  the  existence  of  the 
collateral  security,  as  well  as  of  the  subsequent  payment  of  it 
by  Mumbrue,  this  knowledge  should  be  imputed  to  the  bank, 
his  principal,  and  that  it  should  be  held  responsible  for  the 
misappropriation  of  the  collateral,  resulting  in  detriment  to  tie 
defendant.  For  this  reason,  the  defendant  insists^  a  credit  for 
the  amount  of  the  Mumbrue  note  must  be  allowed  him  on  the 
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note  of  the  corporation  as  of  the  date  of  the  misappropriation 
by  Hatcher. 

Counsel  relies  upon  the  general  rule  that  notice  to  the  agent 
is  notice  to  his  principal  of  all  matters  connected  with  the  busi^ 
ness  of  the  principal  which  fall  within  the  scope  of  the  agent's 
authority.  Without  pausing  to  inquire  whether  the  general 
rule  should  be  extended  to  cases  where  the  knowledge  of  the 
agent  has  been  «;cquired  prior  to  his  employment,  but  reserving 
this  question,  we  think  that,  under  well-established  principles 
of  the  law  of  agency,  the  knowledge  possessed  by  Hatcher 
should  not  be  imputed  to  the  bank.  The  presumption  that  the 
agent  has  imparted  his  knowledge  to  his  principal  does  not  pre- 
vail where  the  agent  is  acting  in  his  own  or  another's  interest, 
and  adversely  lO  that  of  his  principal,  particularly  when  the 
agent  is  acting,  not  as  agent,  but  openly  and  avowedly  for  him- 
self. In  such  case,  by  reason  of  his  antagonistic  attitude  to- 
ward the  interests  of  bis  principal,  the  presumption  does  not 
arise  that  he  has  communicated  his  knowledge  to  his  principal, 
but  that,  on  the  contrary,  he  has  refrained  from  so  doing  from 
motives  of  self-interest.  (Mechem  on  Agency,  Sec.  723 ;  1  Am. 
&  Eng.  Enc  Law  (2d  Ed,),  1145 ;  Frenkel  v.  Hudson,  82  Ala. 
158,  2  South.  758,  60  Am.  Rep.  736 ;  Wickercham  v.  Zinc  Co., 
18  Kan.  481,  26  Am.  Eep.  784;  Allen  v.  Railroad  Co.,  150 
Mass.  200,  22  X.  E.  917,  5  L.  R.  A.  716,  15  Am.  St.  Rep. 
185;  ImierarUy  v.  Bank,  139  Mass.  332,  1  N.  E.  282,  52  Am. 
Rep.  710 ;  In  re  PlanJcinton  Bank,  87  Wis.  378,  58  X.  W.  784 ;: 
Hiiknmn  v.  Green,  123  Mo,  165,  22  S.  W.  455,  27  S.  W.  440, 
29  L.  R  A,  39;  Third  Nation^  Bank  v.  Harrison  (C.  C),  10 
Fed,  243.) 

The  facts  detailed  above  show  that  Hatcher  in  making  die 
contract  was  acting  for  himself  and  the  other  record  stock* 
holders  of  the  Globe  National  Bank,  and  adversely  to  the  North- 
Western  National  Bank.  When  he  went  into  the  employment 
of  the  latter,  the  affairs  of  the  other  bank  and  its  stockholders 
were  move  private  matters,  about  which  his  employer  was  not  in 
any  way  interested ;  and,  when  he  came  to  deal  with  his  em- 
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ployer,  he  was  for  the  time  being  acting,  not  as  its  alter  ego, 
but  as  a  third  party,  and  it  could  not  then,  or  afterwards,  so 
long  as  he  was  acting  in  the  same  capacity,  be  affected  by  any 
knowledge  possessed  by  him.  The  subsequent  misappropria- 
tion of  the  money  he  obtained  from  Mumbrue  was  but  a  part 
of  the  original  transaction,  in  which,  for  whatever  reason,  he 
retained  the  security,  intending,  no  doubt,  to  appropriate  the 
proceeds  of  it  as  he  actually  did.  Whatever  may  have  been  his 
intention,  the  bank,  his  principal,  cannot  be  held  to  have  had 
constructive  notice  of  the  existence  of  the  security,  nor  be  held 
for  its  misappropriation. 

5.  It  is  said  that  the  trial  court  erred  in  finding  that  de- 
mand was  made  upon  appellant  for  the  payment  of  the  Libby 
Townsite  &  Lumber  Company  and  the  OuUette  &  Therriault 
notes  before  this  action  was  brought,  for  that  there  was  no  evi- 
dence tending  to  support  such  a  finding.  The  plaintiff  was 
examined  as  a  witness,  and,  among  other  things,  testified:  "I 
am  acquainted  with  Joseph  A.  Coram,  the  defendant  in  liis 
case.  I  met  him  over  in  Butte,  Mont.,  along  in  the  month  of 
May,  1897,  ami  had  a  conversation  with  him  at  that  time  re- 
lating to  these  notes. '  As  to  paying  them,  or  any  part  of  them, 
he  said  that  suit  would  have  to  be  brought^  so  that  he  could  col- 
lect from  the  stockholders  of  the  Globe  National  Bank, — the 
other  stockholders.  1  don't  remember  his  exact  language,  but 
he  said  suit  would  have  to  be  brought  before  he  would  pay 
them, — words  to  that  effect."  The  defendant  also  testified,  but 
failed  to  admit  or  deny  the  statement  of  plaintiff.  This  evi- 
dence was  sufficient  to  warrant  a  finding  that  demand  was 
waived,  and  that  any  demand  short  of  suit  would  be  of  no  dvaiL 
The  purpose  of  demand  in  such  cases  is  to  enable  the  party 
upon  whom,  under  the  terms  of  the  contract^  it  must  be  made, 
to  discharge  his  liability  without  a  suit.  When  he  unqualifiedly 
refuses  to  perform  his  obligation,  a  demand  is  useless,  and 
therefore  unnecessary.  The  law  does  not  require  a  useless 
thing.  (9  Am.  &  Eng.  Enc.  Law  (2d  Ed.),  209 ;  Bermett  Bros. 
Co.  V.  Fitchett,  24  Mont.  457,  62  Pac.  780.)     While  the  trial 
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court  should  have  found,  according  to  the  facts,  that  demand 
was  waived,  the  defendant  has  no  just  cause  to  complain  of  the 
finding  as  mado. 

6.  The  next  contention  made  by  appellant  is  that  the  dis- 
trict court  erred  in  finding  in  favor  of  plaintiff  upon  the  issues 
made  upon  the  j^ayment  of  the  Weitman  note,  which  is  the  basis 
of  the  third  cause  of  action. 

On  March  8,  1895,  the  original  Weitman  note  was  renewed ; 
the  new  note  l>eing  made  payable  to  ''Benton  D.  Hatcher'*  12 
months  after  date,  and  negotiable  and  payable  at  the  North- 
western National  Bank.  It  was  thereupon  indorsed  in  blank 
by  Hatcher,  and  thereafter  carried  upon  the  account  of  bills 
receivable  by  the  bank.  The  original  note  was  secured  by  real 
and  chattel  mortgages.  Upon  the  renewal  of  it  on  March  8, 
1895,  a  new  mortgage  upon  three  lots  in  Kalispell  was  executed 
to  Hatcher  by  Weitman  and  wife.  The  records  of  the  bank 
did  not  at  any  time  disclose  the  existence  of  this  mortgage,  nor, 
apart  from  the  note  itself,  that  it  was  payable  to  Hatcher. 
During  all  of  this  time,  and,  in  f  act^  up  to  the  time  the  bank 
closed  its  doors.  Hatcher  had  general  control  of  the  affairs  of 
the  bank,  and  the  books  were  kept  under  his  direction.  So  the 
matter  stood  until  January  7,  1896,  when  Hatcher  agreed  with 
Weitman  that,  if  the  mortgaged  property  should  be  conveyed 
to  himself  by  Weitman  and  w^f e,  he  would  accept  it  as  pay- 
ment of  the  note.  The  conveyance  was  made  to  "B.  D.  Hatcher, 
agent,''  and  the  note  was  accordingly  canceled  and  delivered  to 
Weitman.  On  August  13,  1896,  Hatcher  executed  to  the  bank 
his  note  for  the  full  amount  of  the  Weitman  note,  signing  it 
"B.  I).  Hatcher,  Agent."  This  note  does  not  on  its  face  show 
upon  w^hose  behalf  it  was  executed.  The  books  of  the  bank 
show  that  it  was  credited  against  the  Weitman  note  and  interest 
as  payment  thereof,  and  from  its  date  it  was  treated,  and  still 
is  treated,  as  an  asset  of  the  bank.  The  uncontradicted  state- 
ment of  Hatcher  is  to  the  effect  that  at  the  time  of  the  transac- 
tion with  Weitman  he  told  the  plaintiff,  who  was  vice  president 
of  the  bank,  that  he  was  going  to  take  the  property  from  Weit- 
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man  in  payment  of  the  note  a&  the  best  thing  to  do.  The  vice 
president  knew  of  the  "Hatcher,  Agent,"  note  from  the  time 
of  its  appearance  among  the  assets  of  the  bank  in  August,  1896, 
though  he  testified  that  he  had  no  personal  knowledge  of  the 
mortgages  securing  the  Weitman  note  at  the  time  it  was  as- 
signed to  his  bank.  There  is  no  word  of  testimony  that  Hatch- 
er's course  in  the  matter  was  objected  to,  and  it  affirmatively 
appears  that  it  was  never  at  any  time  repudiated  by  the  bank 
authorities. 

During  his  connection  with  the  Northwestern  National  Bank, 
Hatcher  appears  to  have  acted  as  agent  in  several  capacities, 
and  made  use  of  several  different  signatures.  When  acting  for 
the  bank,  he  used  the  signature,  "B.  D.  Hatcher,  Cashier." 
AVlien  acting  for  the  stockholders  of  the  Globe  National  Bank, 
he  signed,  "B.  D.  Hatcher,  Agent."  When  acting  in  other 
capacities  he  signed,  "B.  D.  Hatcher,"  or  "Benton  D.  Hatcher." 
,  During  his  negotiations  looking  to  a  settlement  of  the  Weit- 
man  note,  considerable  correspondence  was  had  between  him 
and  Weitman  and  Wininger,  his  agent  at  Kalispell,  and  in  each 
instance,  save  two,  he  signed  his  letters,  "B.  D.  Hatcher,  Cash- 
ier." In  one  of  these  instances  he  signed,  "Hatcher^"  and  in 
the  other,  "B.  D.  Hatcher."  For  his  services  in  this  and  other 
matters  connected  wuth  the  business  of  liquidation,  Wininger 
was  paid  by  Hatcher  out  of  the  assets  of  the  Globe  National 
Bank,  though  Wininger  understood  that  in  the  transaction  he 
was  acting  for  Hatcher  as  cashier.  After  the  execution  of  the 
Avritten  guaranty  by  Coram,  he  was  absent  from  Montana,  re- 
siding at  Tx)well,  Mass.  Further  than  that  Hatcher  had  charge 
generally  of  the  settlement  of  the  affairs  of  the  Globe  National 
Bank,  he  was  never  expressly  authorized  to  act  for  Coram  in 
any  capacity  whatever.  When  the  Northwestern  National  Bank 
closed  its  doors,  Hatcher  being  under  arrest.  Coram  hastened 
to  Montana,  took  over  all  the  assets  of  the  Globe  National  Bank, 
and  paid  Wininger  a  balance  due  him  for  services  to  Hatcher 
in  connection  with  his  previous  employment,  but  took  no  con- 
veyance of  the  Weitman  lots.     Thereafter  he  acted  for  the 
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stockholders.  On  February  6,  1897,  Hatcher  wrote  Wininger, 
stating  that  the  Weitman  property,  standing  in  his  name  as 
agent,  should  be  deeded  to  the  Northwestern  National  Bank. 
After  the  national  bank  examiner  took  charge  on  February  7, 
Hatcher  offered  to  deed  the  property  to  the  bank ;  but  his  offer 
was  not  accepted.  At  no  time  did  the  bank,  or  the  receiver 
afterwards,  return  to  Hatcher  his  note  of  August  13,  1896. 
Except  the  knowledge  they  may  be  presumed  to  have  obtained 
from  the  conditioit  of  the  books  and  the  information  possessed 
by  the  vice  president,  the  other  officers  and  the  board  of  directors 
of  the  Xorthwestem  National  Bank  were  not  informed  of  the 
Weitman  transaction.  Hatcher  stated  that,  at  the  time  he 
acted,  he  did  the  best  he  could  for  all  parties,  without  reference 
to  which  of  his  principals  would  be  responsible.  No  demand 
was  ever  made  upon  Weitman  for  the  payment  of  his  note  after 
its  surrender  to  him.  Some  time  before  the  trial  of  this  cause 
one  of  the  directors  of  the  Northwestern  National  Bank  bor- 
rowed it  from  him,  assuring  him  that  no  use  would  be  made  of 
it  against  him.  This  director  handed  it  to  the  receiver,  and  it 
was  introduced  in  evidence  at  the  trial. 

The  trial  court  found  upon  these  facts  that,  in  taking  the 
deed  from  Weiteaan  and  canoeing  his  note.  Hatcher  acted 
without  the  scope  of  his  authority  as  cashier,  and  that  he  acted 
for  and  on  behalf  of  Coram  and  the  other  stockholders  of  the 
Globe  National  Bank.  Hence  the  conclusion  that  the  transac- 
tion did  not  amount  to  a  payment  of  the  note,  so  as  to  discharge 
Coram  from  his  guaranty.  Do  the  facts  properly  warrant  this 
inference  ?  It  must  not  be  overlooked  that  the  defendant  sus- 
tained two  distinct  relations  to  the  affairs  of  the  Globe  National 
Bank.  He  was  one  of  its  record  stockholders.  As  such  he  was 
interested  in  the  settlement  of  its  affairs.  He,  with  others  who 
sustained  a  like  relation  to  it,  was  bound  bv  the  contract  of 
guaranty  individually  to  pay  the  debts  in  controversy  upon  the 
happening  of  the  contingencies  stated  therein.  His  liabilities 
growing  out  of  the  former  relation  were  imposed  by  law  by 
virtue  of  his  connection  with  the  bank,  and  existed  in  favor 
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of  the  creditors  of  the  bank  only.  Under  his  contract  his  obli- 
gation was  to  the  Xorthwestem  National  Bank,  and  was  per^ 
sonal  and  voluntary.  Hatcher,  having  charge  of  the  affairs  of 
the  Globe  National  Bank,  was  the  af^nt  of  the  corporation,  and 
also  Coram's  agent,  for  all  purposes  connected  with  the  trust 
between  him  and  the  creditors  of  the  bank,  with  all  authority 
necessarily  imp'ied  by  that  employment.  No  authority  thus 
conferred  upon  him,  however,  enabled  him  to  act  as  the  agent 
of  the  defendant  in  any  of  his  relations  as  debtor  of  the  North- 
western National  Bank.  If  he  had  swch  authority,  it  must  have 
iteen  specially  given,  or  must  be  implied  from  his  and  Hatcher's 
joint  and  several  liability  on  the  contract,  or  from  their  conduct 
with  -reference  to  the  matters  growing  out  of  the  contract. 
There  is  nothing  in  the  facta  stated  tending  to  show  that  he  had 
such  express  authority.  Nor  does  the  fact  that  he  and  Hatcher 
were  jointly  and  severally  liable  with  the  other  stockholders 
on  the  contract  of  guaranty  imply  an  authority  in  Hatcher  to 
act  as  agent  for  him,  so  as  fo'hold  him  for  anything  done  affect- 
ing his  personal  liability  under  the  contract.  Hatcher,  by  vir- 
tue of  his  relation,  could  not  in  any  way  change  the  conditions 
of  the  contract,  or  enlai^  Coram's  liability  thereunder,  without 
his  consent,  Nor  does  the  evidence  tend  to  show  that  Coram, 
by  any  thing  he  did,  impliedly  authorized  Hatcher  to  do  othei^ 
wise  in  the  premises  than  any  other  of  the  joint  and  several 
guarantors  could  have  done. 

So  it  appears  that  Hatcher  did  not,  in  his  dealings  with  the 
Weitman  note  and  the  mortgage  security,  represent  Coram  in 
any  capacity  whatever.     It  is  apparent,  also,  that  no  authority, 
obtained  directly  or  impliedly  from  the  stockholders,  empow- 
ered him  to  direct  the  mode  by  which  paym«it  of  the  note  could 
ade.     The  control  of  the  note  had  passed  from 
signment  to  the  Northwestern  National  Bank, 
o  authority  to  interfere  with  it     His  action  in' 
IS  either  a  gratuitous  intermeddling  on  his  indi- 
or  must  be  deemed  to  have  been  authorized  by 
for  the  fact  that  he  occupied  the  position  of 
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cashier,  he  would  have  had  no  access  to  the  securities  belonging 
to  the  bank,  and  could  have  done  nothing.  When  we  come  to 
examine  his  relations  to  the  bank,  we  find  that  he  practi^'ally 
controlled  its  affairs.  It  is  somewhat  significant  that,  upon  a 
renewal  of  the  particular  note  in  March,  1895,  he  had  it  made 
payable  to  himself  and  then  indorsed  it  to  the  bank.  He  at  that 
time  undoubtedly  acted  for  the  bank.  Mr.  Stanford,  the  vice 
president,  stated  that  it  was  customary,  when  the  bank  took  real 
estate  security  for  loans,  to  have  the  notes  and  mortgages  pay- 
able to  some  ofiicer  of  the  bank,  and  thus  to  evade  the  instruc- 
tions of  the  comptroller  of  the  currency  prohibiting  loans  upon 
real  estate  security.  This  last  statement  makes  clear  the  sig- 
nificance of  Hatcher's  behavior  at  that  time,  and  in  the  light  of 
the  other  facts  surrounding  the  transactions  connected  with  the 
subsequent  dealings  of  Hatcher, — ^the  length  of  time  covered 
by  them,  his  apparent  exclusive  control  of  the  business,  the  con- 
dition of  the  books,  etc., — ^the  only  legitimate  inference  to  be 
drawn  from  them  is  that  the  bank  authorities  must  have  known 
of  them,  and,  at  least  tacitly,  approved  them.  In  any 
event,  they  must  be  presumed  to  have  known  of 
them,  and  be  held  to  the  legitimate  .  consequences- 
of  such  knowledge.  It  make©  no  difference,  therefore,, 
whether  Hatcher  acted  by  consent  of  the  bank  authorities  in 
the  first  instance,  or  without  such  consent  and  beyond  the  scope 
of  his  authority  as  cashier.  His  action  in  the  premises  must 
be  held  to  have  been  that  of  the  bank.  The  Weitman  note  must,, 
therefore,  so  far  as  Weitman  is  concerned,  be  held  to  have  been 
paid  off  and  discharged.  It  necessarily  follows,  also,  that  Co- 
ram's  liability  under  his  contract  was  discharged.  (14  Am. 
&  Eng.  Enc.  Law  (2d  Ed.),  1162.)  There  is  no  force,  then,  in 
the  argument  of  the  plaintiff  that  the  debt  of  Weitman  has  not 
actually  been  paid  in  money.  True,  as  the  plaintiff  contends,. 
Hatcher  was  not,  by  virtue  of  the  fact  that  he  was  cashier,, 
authorized  to  take  land  in  payment  of  a  debt  due  the  bank; 
but  he  in  fact  did  so  under  circumstances  which  implied  the 
consent  and  approval  of  the  directors  of  the  corporation,  thus- 
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constituting  himself  a  trustee  of  the  legal  title  thereto  for  its 
benefit  Under  all  the  circumstances)  it' is  of  no  moment  that 
he  had  the  conveyance  made  to  him  as  "agent,"  instead  of 
"cashier." 

Upon  the  facts  stated,  we  think  the  defendant  not  liable  upon 
the  third  cause  of  action  for  another  reason.  Conceding  that 
the  note  has  not  been  paid  as  was  contemplated  by  the  contract, 
the  original  note  has  been  canceled  and  delivered  up  as  paid. 
Weitman  cannot  now  be  held  liable  thereon.  The  debt  guar- 
antied by  Coram  has  been  substituted  by  another  and  a  differ- 
ent one,  due  from  a  different  person,  namely.  Hatcher.  If 
Coram  should  be  held  to  pay,  his  only  recourse  would  be  against 
Hatcher, — a  contingency  not  contemplated  by  his  undertaking. 
The  bank,  in  dealing  with  the  original  debtor  through  Hatcher, 
has  permitted  a  material  change  in  the  situation  of  the  debt 
guarantied,  by  bubstituting  another  as  the  principal  debtor.  It 
has  also  put  the  security,  which  otherwise  might  have  been 
available  to  the  guarantor,  beyond  his  reach.  Under  the  prin- 
ciples of  law  applicable,  Coram  is  entitled  to  claim  his  release. 
(Civil  Code,  Sec.  3650.) 

We  find  no  error  in  the  action  of  the  district  court  upon  the 
first  and  second  causes  of  action.  As  to  these  the  judgment  and 
order  are  affirmed.  The  defendant  is  entitled  to  a  new  trial 
upon  the  third  cause  of  action.  As  to  this,  therefore,  the  judg- 
ment and  order  are  reversed,  and  the  cause  is  remanded,  with 
directions  to  grant  a  new  trial.  Defendant  may  recover  his 
costs. 

Mr.  eTusTicE  MiLBUKN,  not  having  participated  in  the  con- 
sultations had  upon  this  cause,  takes  no  part  in  this  decision. 
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Criminal  Law  —  Murder  —  PrvncipaXs  —  Accessories  —  Evir 
dence — Admissibility — Testiw/yny  of  Defendarvt — Weight — 
Instructions — Statutory  Construction. 


Where  a  witness  in  a  homicide  case,  who  is  Impeachable  as  an  accomplice, 
details  certain  Incriminating  statements  made  by  the  defendant  before  the 
commission  of  the  crime,  and  states  that  he  repeated  the  conversations  to 
others,  his  testimony  as  to  when  he  did  so  is  relevant  and  admissible  on 
behalf  of  the  state  as  Introductory  of  evidence  which  may  be  adduced  to 
show  whether  the  witness  was  an  accomplice. 

Where  evidence  objected  to  as  irrelevant  is  held  on  appeal  to  be  relevant 
for  a  certain  purpose,  it  Is  unnecessary  to  determine  its  relevancy  for  other 
purposes. 

The  distinction  recognized  by  the  common  law  between  principals  and  ac- 
cessories before  the  fact  is,  by  Penal  Code,  Sec.  41,  abolished  in  Montana. 
Evidence  reviewed  and  held  sufficient  to  establish  the  fact  that  defendant — 
though  not  in  person  present  when  deceased  was  murdered — advised  and 
encouraged  the  commission  of  the  murder,  and  hence  sufficient  to  render 
the  defendant  a  principal  under  Penal  Code,  Sec.  41. 

Elvldence  of  the  act  or  declaration  of  a  conspirator  whicn  relates  to  the 
conspiracy  may,  after  proof  of  the  conspiracy,  be  given  against  his  co- 
conspirator. 

An  instruction  requested  by  defendant,  that,  to  warrant  a  verdict  on  a 
criminal  charge  on  circumstantial  evidence  alone,  the  circumstances  must 
be  such  as  \o  produce  "nearly"  the  same  degree  of  certainty  as  that  which 
arises  from  direct  testimony,  and  sufficient  to  exclude  all  reasonable  doubt 
of  guilt,  Is  bad,  in  being  qualified  by  the  word  "nearly,"  and  is  properly 
refused. 

A  refusal  of  requested  instructions  presenting  correct  propositions  of  law 
is  not  erroneous,  when  the  substance  thereof  Is  embraced  In  the  general 
charge. 

Section  2442  of  the  Penal  Code  provides  that  the  Jury  In  Judging  of  the 
defendant's  credibility  and  the  weight  to  be  given  to  his  testimony  may 
take  into  consideration  the  fact  that  he  is  the  defendant,  and  the  nature 
and  enormity  of  the  crime  of  which  he  is  accused.  Held,  that  an  instruc- 
tion giving  Section  2442,  but  which  uses  the  word  "must"  in  place  of  the 
statutory  word  "may,"  is  not  erroneous,  even  though  Section*  2442  of  the 
Penal  Code  of  1896  changed  the  word  "shall"  of  the  theretofore  existing 


6. 
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9. 


law  to  "may." 

A  mere  change  in  the  words  of  a  revision  will  not  be  deemed  a  change  in 

the  law  unless  It  manifestly  appears  that  such,  was  the  intention  of  the 

legislature. 


Appeal  from,  District  Court,  Powell  County;  J.  M.  Clements, 
Judge. 
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Clinton  Dotson  was  convicted  of  murder  of  the  first  degree, 
and  he  appeals.     AiErmed. 

Mr.  Joseph  C,  Smith  and  Mr.  C.  J.  Walsh,  for  Appellant. 
Mr.  James  Donovan,  Attorney  General,*ioT  the  State. 

MR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the  court 

Clinton  Dotson  was  convicted  of  the  deliberate  murder  of 
one  Oliver  Dotion  and  was  condemned  to  death.  He  has  ap- 
pealed from  the  judgment  and  the  order  denying  his  motion  for 
a  new  trial. 

The  evidence  tended  to  prove  the  following  facts :  In  Octo- 
ber, 1899,  the  defendant,  one  Benson,  and  one  Persinger  were 
adjudged  guilty  of  the  murder  of  one  CuUinane,  the  defendant 
being  sentenced  to  imprisonment  for  ninety-nine  years,  and 
Benson  and  Persinger  to  shorter  terms.  The  three  men  were 
then  taken  to  the  state  prison  at  Deer  Lodga  Oliver  Dotson 
was  the  defendant's  father  and  Benson's  grandfather;  the  de- 
fendant is  Benson's  uncle.  While  in  the  state  prison  the  de- 
fendant became  intimate  with  one  McArthur,  otherwise  known 
as  Fleming,  and  occasionally  calling  himself  Murphy  or  Mur- 
ray, a  convict  whose  term  expired  on  December  30,  1900.  In 
the  early  part  of  September,  1900,  the  defendant  told  Per- 
singer that  he  had  hired  McArthur  to  murder  Oliver  Dotson ; 
that  he  had  pn^mised  to  pay  McArthur  $7,600  for  oonmiitting 
the  crime,  and  that  he  had  the  money  buried  in  Wyoming ;  that 
when  McArthur  got  out  of  prison  he  would  kill  Oliver  Dotson 
in  such  a  way  as  to  make  it  seem  a  case  of  suicide,  leaving  on 
the  body  a  confession  that  Oliver  Dotson  and  his  son-in-law 
(a  man  named  Cachline)  had  killed  CuUinane  and  exonerating 
the  defendant,  Benson  and  Persinger ;  and  that  the  three  would 
then  be  released  because  of  the  confession.  This  conversation 
Persinger,  on  December  31,  1900,  on  January  12,  and  on  Feb- 
ruary 21,  1901,  repeated  to  other  persons.  Soon  after  the  de- 
fendant and  Benson  were  taken  to  the  state  prison  for  the  mur- 


26  Mont]  State  v.  Dotson.  807 

der  of  CuUinaxie,  the  defendant  told  Benson  that  they  would 
get  out  in  a  year  or  two  and  that  Benson  must  remain  quiet. 
On  Christmas  day,  1900,  five  days  before  McArthur  was  dis- 
charged, the  defendant  told  Benson  to  deny  the  truth  of  a  con- 
fession made  by  Benson  at  the  trial  for  the  murder  of  CuUi- 

nane  and  to  sav  that  he  had  been  forced  to  make  it     On  the 

t/ 

same  day  McAivhur  informed  another  convict  that  wdthin  three 
months  after  his  release  he  wotild  get  the  defendant  out  of 
prison.  At  the  time  McArthur  was  released,  the  defendant 
assured  Benson  that  they  would  be  out  of  prison  in  two  or  three 
months  thereafter,  but  did  not  inform  him  how  McArthur 
would  accomplish  that  result.  McArthur  was  discharged  on 
the  evening  of  December  30,  1900.  He  immediately  sought 
Oliver  Dotson,  who  lived  alone  in  a  cabin  in  Washington  Gulch, 
an  unfrequented  and  isolated  region  of  Powell  county.  The 
next  day  but  one  after  his  discharge  he  was  found  at  the  cabin 
with  Dotson.  On  the  15th  day  of  February,  McArthur  mur- 
dered him  and  attempted  to  arrange  the  body  so  as  to  produce 
the  impression  that  the  decedent  had  committed  suicide.  He 
wrote  and  left  near  the  body  a  confession  purporting  to  be 
signed  by  Oliver  Dotson,  to  the  effect  that  Oliver  Dotson  and 
Cachline  had  murdered  CuUinane,  and  that  defendant  and  Ben- 
son and  Persinger  were  innocent  of  that  crime;  that  he  was 
tired  of  living  and  was  aboiit  to  kill  himself,  and  hoped  the  de- 
fendant would  forgive  the  wrong  done  to  him  by  his  father. 
McArthur  also  wrote  and  placed  near  the  body  the  pretended 
will  of  Oliver  Dotson,  giving  to  the  defendant  whom  he  had 
'Svronged  and  put  in  prison"  his  property,  except  five  dollars 
to  each  of  his  other  six  children.  On  February  16,  1901,  the 
defendant  received  a  letter  from  McArthur  w^hich  he  destroyed. 
Between  the  16th  and  the  20th  of  that  month  the  defendant  in- 
formed Persinffer  that  he  had  received  a  letter  from  McArthur 
*'and  that  everj'thing  was  working  just  as  he  expected.''  On 
February  20  the  body  of  Oliver  Dotson  was  found.  Some  time 
after  February  20  one  of  the  contractors  of  the  prison  induced 
the  defendant  Lo  tell  him  where  McArthur  was,  and  McArlliiir 
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Avas  apprehended  at  the  place  mentioned  by  the  defendant.  On 
February  24  the  defendant  told  Persinger  that  they  would  be 
out  in  a  short  time,  that  McArthur  "has  done  it  just  as  I  ex- 
pected him  to  do  it ;  I  have  sacrificed  the  life  of  my  own  father 
to  get  you  fellows  out  of  here  and  myself  too,  and  if  you  give 
me  away  I  will  turn  state's  evidence ;  I  have  not  done  anything 
to  turn  state's  evidence  on/'  During  the  trial  of  the  defendant, 
McArthur  asked  him  to  make  a  confession,  which  the  defendant 
promised  he  would  do,  but  on  the  next  day  he  informed  the 
officer  in  whose  custody  he  was  that  upon  the  advice  of  his 
counsel  he  refused  to  say  anything  about  the  matter  until  after 
the  trial.  About  April  1  the  defeaidant  told  Persinger  that  he 
had  remarked  to  Benson  that  what  McArthur  had  done  showed 
McArthur  to  be  a  true  friend. 

1.  The  witness  Persinger,  after  stating  the  conversation  be- 
tween himself  and  the  defendant  in  which  the  latter  said  that 
he  had  hired  McArthur  to  murder  Oliver  Dotson  and  that  Me- 
Arthur  would  do  so  upon  his  release  from  prison,  testified,  with- 
out objection,  that  he  had  told  others  about  the  conversation, 
lie  was  then  asked  to  state  when  he  repeated  the  conversation, 
to  which  question  the  defendant  objected  as  irrelevant  and  im- 
material. The  objection  having  been  overruled,  the  witness 
answered  that  he  told  of  the  conversation  on  December  31, 
1900,  on  January  12,  and  on  February  21,  1901.  This  action 
of  the  court  was  excepted  to  and  is  specified  as  the  first  error. 
Counsel  suggests,  rather  than  argues,  that  the  evidence  was 
irrelevant  When  offered  the  testimony  was  admissible  as  in- 
troductory to  evidence  that  might  thereafter  be  adduced  upon 
the  question  whether  Persinger  was  a  conspirator  with,  and 
hence  an  accomplice  of,  the  defendant  and  McArthur  in  the 
murder  of  Oliver  Dotson.  It  was  therefore  deemed  to  be  rele- 
vant. Since  this  reason  is  sufficient  to  sustain  the  ruling  of 
the  court,  we  need  not  inquire  whether  upon  other  grounds  the 
testimony  w^as  lelevant  evidence. 

2.  The  distinction  recognized  by  the  common  law  between 
principals  and  accessories  before  the  fact  is  abolished  in  this 


26  Mont.]  State  v.  Dotson.  309 

state,  and  all  persons  concerned  in  the  commission  of  a  crime, 
whether  they  directly  commit  the'  act  constituting  the  offense, 
or  aid  and  abet  in  its  commission,  or,  not  being  present,  have 
advised  and  encouraged  its  commission,  are  principals.  (Penal 
Code,  See.  41.)  The  defendant  was  not  physically  present 
when  Oliver  Dotson  was  murdered  by  McArthur,  and  his  coun- 
sel argue  that  the  evidence  was  insufficient  to  justify  the  ver- 
dict. That  the  evidence  was  ample  to  prove  tlie  guilt  of  Mc- 
Arthur is  not  controverted.  With  his  own  hands  he  deliber- 
atelv  murdered  the  decedent.  The  contention  is  that  there  was 
not  enough  evidence  to  prove  the  existence  of  a  conspiracy  be- 
tween the  defendant  and  McArthur  to  commit  the  crime.  But 
we  are  of  the  opinion  that  the  evidence  was  sufficient  to  estab- 
lish the  fact  that  the  defendant  advised  and  encouraged  Mc- 
Arthur to  murder  Oliver  Dotson.  The  jurors  were  the  exclu- 
sive judges  of  the  credibility  of  the  witnesses  and  of  the  weight 
to  be  given  to  the  evidence. 

3.  To  the  introduction  in  evidence  of  declarations  made  by 
^IcArthur  in  January,  1901,  that  he  was  going  to  Washington 
Gulch  "on  a  matter  of  business  to  do  a  job  there  for  friends 
that  are  going  to  stake  me  and  it  is  a  matter  of  secrecy  between 
me  and  them,"  and  that  he  intended  to  kill  Oliver  Dotson  and 
thereby  bring  about  the  release  of  the  defendant,  objection  on 
the  ground  of  incompetency,  immateriality^  and  he^irsay,  was 
interposed  and  overruled.  The  learned  judge  who  so  ably  and 
fairly  tried  the  cause  did  not  err.  Suffice  it  to  say  that  these 
declarations  tended  to  show  McArthur's  intention  to  accom- 
j)lish  the  purposes  of  the  conspiracy  then  in  existence  between 
the  defendant  and  himself,  and  to  prove  his  guilt  of  the  murder 
subsequently  done.  Evidencxi  of  the  act  or  declaration  of  a 
conspirator  whioh  relates  to  the  conspiracy  may,  after  proof  of 
the  conspiracy,  be  given  against  his  co-conspirator.  (Code  of 
Civil  Procedure,  Sec.  3146,  Subdivision  G ;  Penal  Code,  Sec. 
2078;  State  v.  Byers,  16  Mont.  565,  41  Pac.  708;  Harrington 
V.  B.  &  B.  M.  Co.,  19  Mont  411,  48  Pac.  758 ;  Pin^us  v.  Rey- 
nolds,  19  Mont.  564,  49  Pac.  145.) 
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4.  The  defendant  prayed,  and  it  is  assumed  the  court  re- 
fused to  gite,  the  following  instruction :  "The  rule  of  law  is, 
that  to  warrant  a  conviction  on  a  criminal  charge  upon  circum- 
stantial evidence  alone,  the  circumstances  should  be  such  as 
to  produce  nearly  the  same  degree  of  certainty  as  that  which 
arises  from  direct  testimony,  and  sufficient  to  exclude  all  rea- 
sonable doubt  of  the  defendant's  guilt  The  circumstances 
ought  to  be  of  nuch  a  nature  as  not  to  be  reasonably  accoimted 
for  on  the  supposition  of  the  defendant's  innocence,  but  be  per- 
fectly reconcilable  with  the  supposition  of  his  guilt.  The  court 
instructs  the  j\iry,  that  it  is  an  invariable  rule  of  law,  that  to 
warrant  a  conviction  for  a  criminal  offense  upon  circumstan- 
tial evidence  alone,  such  a  state  of  facts  and  circumstances  must 
be  shown,  as  that  they  are  all  consistent  with  guilt  of  the 
party  charged,  and  such  that  they  cannot,  upon  any  reasonable 
theory,  be  true  and  the  party  charged  be  innocent."  The  word 
"nearly"  made  the  instruction  prayed  for  bad,  and  it  was  prop- 
erly refused.  (State  v.  Ry<m,  12  Mont.  297,  30  Pac.  78.) 
The  unobjectionable  parts  of  it  were  given  in  the  charge  of  the 
court.  Other  specifications  of  error  in  respect  of  refused  in- 
struction's asked  for  upon  the  subject  of  circumstantial,  or  in- 
direct, evidence  are  disposed  of  by  the  observation  that  the 
substance  of  them  was  embraced  in  the  general  charge. 

«5.  Among  "he  instructions  given  were  the  following:  "A 
witness  is  presumed  to  sjx^ak  the  truth,  this  presumption,  how- 
ever, may  be  repelled  by  the  manner  in  which  he  or  she  testi- 
fies, bv  the  character  of  his  or  her  testimonv,  or  by  his  or  her 
motives,  or  by  contradictory  evidence.  You  are  instructed  that 
ycnr  power  of  judging  of  the  effect  of  evidence  is  not  arbitrary, 
but  to  be  exercised  with  legal  discretion  and  in  subordination 
to  the  rules  of  evidence.  The  jury  are  the  exclusive  judges  of 
the  credibility  nf  the  witnesses  and  the  weight  to  be  given  their 
testimonv."  (Xo.  ID.)  "A  defendant  in  a  criminal  case  mav 
Ix^  sworn  and  may  testify  in  his  own  behalf.  In  such  a  case 
the  jury  in  judging  of  the  credibility  and  \veight  to  be  given 
liis  tostinionv  must  take  into  consideration  the  fact  that  he  is 
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the  defendant  and  the  nature  and- enormity  of  the  crime  of 
which  he  is  accused.  You  are  instructed  that  you  have  no  right 
to  disregard  the  testimony  of  the  defendant  on  the  ground  alone 
that  he  is  the  defendant  and  stands  charged  with  the  conapiigk- 
sion  of  a  crime.  The  law  presumes  the  defendant  to  be  inno^ 
cent  tmtil  he  is  proved  guilty,  by  the  evidence  beyond  a  reason- 
able doubt)  and  the  law  allows  him  to  testify  in  his  own  behalf, 
and  the  jury  should  fairly  and  impartially  consider  his  testi- 
mony, under  the  instructions  above  given,  together  with  all  the 
other  evidence  in  the  case,  and  if  from  all  the  evidence  the  jury 
have  a  reasonable  doubt  as  to  the  guilt  of  the  defendant  it  is 
your  duty  to  acquit  him."  (No.  21.)  Section  2442  of  the 
Penal  Code  provides  that  a  "defendant  in  a  criminal  action 
or  proceeding  cannot  be  compelled  to  be  a  witness  against  him- 
self ;  but  he  may  be  sworn,  and  may  testify  in  his  own  behalf, 
and  the  jury  in  judging  of  his  credibility  and  the  weight  to  be 
given  to  his  testimony,  may  take  into  consideration  the  fact 
that  he  is  the  defendant,  and  the  nature  and  enormity  of  the 
crime  of  which  he  is  accused.  If  the  defendant  does  not  claim 
the  right  to  be  sworn,  or  does  not  testify,  it  must  not  be  used 
to  his  prejudice,  and  the  attorney  prosecuting  must  not  com- 
ment to  the  court  or  jury  on  the  same.''  Complaint  is  made  of 
the  word  "must"  in  instruction  numbered  21,  counsel  for  the 
defendant  contending  that  the  use  of  this  word  instead  of  the 
statutorj'  word  "may"  was  prejudicial  error.  We  think  it  was 
not.  Jurors  are  in  duty  bound  to  consider  all  the  evidence; 
they  must,  in  obedience  to  their  oaths,  consider  whatever  tends 
to  shed  light  upon  the  credibility  of  witnesses  and  the  weight 
of  evidence.  They  are  not  at  liberty  to  withhold  their  consid- 
eration from  any  evidence;  they  must  impartially  consider  it, 
and  then  give  to  it  such  weight  as  they  believe  it  deserves,  or 
if,  after  fairly  considering  it,  they  are  satisfied  that  it  is  not 
entitled  to  any  weight,  they  should  in  their  subsequent  deliber- 
ations disregard  it.  Counsel  say  that  under  the  plain  terms  of 
the  statute  the  jury,  in  judging  of  the  defendant's  credibility 
and  the  weight  to  be  given  to  his  testimony,  are  at  liberty — 
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that  is,  have  permission — ^to  take  into  consideration  the  fact 
that  he  is  the  defendant  and  the  nature  ftnd  enormity  of  the 
crime  of  which  he  is  accused,  but  are  under  no  obligation  to  do 
so.  ,If  this  position  be  tenable  the  following  supposed  instruc- 
tion would  correctly  state  the  law :  "A  defendant  in  a  criminal 
action  cannot  be  compelled  to  be  a  witness  against  himself,  but 
he  may  under  oath  voluntarily  testify  in  his  own  behalf.  The 
defendant  has  availed  himself  of  this  privilege,  and  in  judging 
of  his  credibility  and  the  weight  to  be  given  to  his  testimony 
you  may,  or  may  not,  as  you  see  fit,  take  into  consideration  the 
fact  that  he  is  the  defendant  and  the  nature  and  enormity  of 
the  crime  charged.  These  matters  you  are  at  liberty  to  exclude 
from  any  consideration  whatever.  The  court  has  already 
charged  that  you  must  consider  all  the  evidence,  and  such  is  the 
general  rule  of  law,  subject  to  but  one  exception:  When  you 
judge  of  the  defendant's  credibility  and  the  weight  of  his  testi- 
mony, you  are  under  no  obligation  to  consider,  think  upon,  or 
regard,  the  fact  that  he  is  the  defendant  on  trial  for  murder  of 
the  first  degree  and  therefore  vitally  interested  in  the  result. 
Such  facts  you  may  utterly  eliminate  and  refuse  to  consider  in 
judging  of  the  credibility  of  the  defendant  as  a  witness  and  the 
weight  to  be  given  to  his  testimony."  Surely  the  l^slative 
assembly  by  the  word  "may"  did  not  intend  that  jurors  might 
refuse  to  consider  matters  lawfully  laid  before  them.  Upon 
the  general  principles  stated  in  Montana  Ore  Purchasing  Comr 
pany  v.  Lindsay,  Judge,  25  Montana  Keports,  24,  66  Pacific 
Reporter,  715,  and  to  avoid  absurdity,  we  think  "may'*  should 
be  interpreted  to  mean  "shall"  or  "must";  and  such  seems  to 
have  been  the  opinion  of  this  court  in  8taie  v.  McClellan,  23 
Montana  Reports,  532  (59  Pac.  924,  75  Am.  St  Eep.  558), 
where  an  instruction  that  the  jury  in  judging  of  the  credibility 
of  the  defendant  as  of  a  witness  and  of  the  weight  to  be  given 
to  his  testimony  should  take  into  consideration  the  fact  that  he 
is  the  defendant  and  the  nature  and  enormity  of  the  crime  of 
which  he  is  accused,  was  approved.  If  "may"  had  been  used 
instead  of  "must"  in  the  instruction  of  which  complaint  is 
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made^  we  think  the  ordinary  juror  would,  in  the  light  of  the 
other  instructions,  certainly  have  understood  it  to  be  the  equiv- 
alent of  "shall"  or  "must"  Although  counsel  have  not  called 
attention  to  it,  we  note  that  from  1872  until  the  first  day  of 
July,  1895,  when  the  Penal  Code  was  adopted,  the  statutes  of 
the  Territory  and  State  of  Montana  provided  that  the  jury  in 
judging  of  the  credibility  of  the  defendant  and  of  the  weight 
to  be  given  to  his  testimony  "shall  take  into  consideration  the 
fact  that  he  is  the  defendant  and  the  nature  and  enormity  of  the 
crime  of  which  he  is  accused."  (Sec.  15  of  Chapter  III,  Crim- 
inal Laws,  Codified  Statutes  of  1871-2,  page  271;  Sec.  15, 
Fourth  Division,  Criminal  Laws,  Compiled  Statutes  of  1887.) 
We  do  not  think  the  change  from  "shall'^  to  "may"  made  by  the 
Code  of  1895  is  significant  of  a  legislative  intent  to  allow  jurors 
the  liberty  of  refusing  to  consider  evidence  or  matter  properly 
adduced  before  them.  "Every  change  of  phraseology,  however, 
does  not  indicate  a  change  of  substance  and  intent.  *  *  * 
The  changes  of  phraseology  may  result  from  the  act  being  the 
production  of  many  minds,  and  from  being  compiled  from  dif- 
ferent sources.  Hence  the  presumption  of  a  change  of  intention 
from  a  change  of  language  is  of  no  great  weight,  and  must 
mainly  depend  on  the  intrinsic  difference  as  resulting  from  the 
modification.  A  mere  change  in  the  words  of  a  revision  will 
not  be  deemed  a  change  in  the  law  unless  it  appears  that  such 
was  the  intention.  The  intent  to  change  the  law  must  be  evi- 
dent and  certain;  there  must  be  such  substantial  change  as  to 
import  such  intention,  or  it  must  otherwise  be  manifest  from 
other  guides  of  interpretation,  or  the  differences  of  phraseology 
will  not  be  deemed  expressive  of  a  different  intention."  (Suth- 
erland on  Statutory  Construction,  Sec.  256.)  That  the  legisla- 
tive design  was  not  to  change  the  law  so  that  "may,"  as  per- 
missive only,  should  supplant  the  imperative  "shall,"  is  clear. 

Several  questions  of  practice  have  been  argued  by  the  attor- 
ney general ;  but  as  the  views  expressed  dispose  of  the  appeals 
adversely  to  the  defendant,  we  prefer  to  reserve  them. 

Let  the  judgment  and  the  order  refusing  a  new  trial  be  af- 
firmed. Affirmed. 
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CRAVEK,  Appellant,  v.  STAPP,  Kespondent. 

26    314  (No.   1,700.) 
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(Submitted  January  27,  1902.     Decided  February  24,  1902.) 

Interlocutory  Injunction — Dissoluiion  —  Appeal — Evidence — 
Sufficiency. 

Evidence  on  which  a  temporary  injunction  la  dlssolTed  will  be  held  lufficlent 
to  sustain  the  order  of  dissolution  on  appeal,  where  no  abuse  of  discretion 
is  shown,  even  though  it  would  not  authorise  a  denial  on  final  hearing  of 
the  relief  demanded  in  the  bill. 

Appeal  from  District  Court,  Beaverhead  County;  M,  H. 
Parker,  Judge. 

Injunction  by  Flora  E.  Craver  against  I.  B.  Stapp.  From 
an  order  dissolving  an  interlocutory  injunction,  the  plaintiff 
appeals.     Affirmed. 

Mr.  John  G.  Willis  and  Mr.  Edwin  Morris,  for  Appellant 

Subdivision  II,  Sec.  871,  Code  of  Civil  Procedure,  provides 
for  the  granting  and  issuance  of  an  injunction  where  great  or 
irreparable  injury  would  result.  It  might  be  argued  that  the 
acts  of  the  respondent  were  only  trespasses  and  an  action  at 
law  would  be  the  proper  remedy.  Trespasses,  where  frequent, 
wanton  or  continued,  will  be  restrained  where  the  injury  is 
great  or  irreparable,  or  the  defendant  is  insolvent.  {Lee  v. 
Watsojv,  15  Mont.  228;  Derry  v.  Ross,  5  Colo.  295;  West  v. 
Smith,  52  Cal.  322;  Long  v.  Casebeer,  28  Kan.  226.) 

Injunction  will  lie  to  restrain  the  removal  of  the  plaintiff's 
crop  by  an  insolvent  defendant.  (Lee  v.  Watson,  supra;  Hx<:ks 
V.  Compion,  18  Cal.  206 ;  West  v.  Smith,  52  Cal.  322,  supra; 
Rohrer  v.  Babcock,  114  Cal.  126.) 

Some  of  the  older  decisions  go  to  the  extent  of  holding  that 
so  long  as  a  plaintiff  has  any  remedy  at  law  whatever,  no  re- 
course can  be  had  to  equity.     Such  is  not  the  effect  of  the  later  , 
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ilcciaions.  {Staples  v.  Rossi  et  ah,  65  Pac.  Rep.  67 ;  King  v. 
Stewart,  84  Fed.  546 ;  King  v.  Campbell  85  Fed.  814 ;  Wat- 
son V.  Sutherland,  5  Wall.  74.) 

Where  the  injury  to  the  defendant  from  the  temporary  in- 
junction would  be  less  than  the  injury  to  the  plaintiff,  should 
the  plaintiff  succeed,  the  injunction  should  be  granted.  (Gil- 
fin  V.  Mining  Co.,  23  Pac.  Rep.  547 ;  Staples  v.  Rossi,  supra,) 

Mr.  W.  S,  Barbour  and  Messrs,  P  ember  Ion  &  Maury,  for 
Respondent. 

Where  there  is  a  conflict  of  evidence,  the  granting  or  dissolv- 
ing of  an  injunction,  being  so  much  in  the  discretion  of  the 
lower  court,  the  supreme  court  will  never  disturb  its  action. 
{Heinze  v.  B.  £  M.  Company,  20  Mont  531 ;  Red  Mountain 
M.  Co.  V.  Esler,  18  Mont  176 ;  Anaconda  C.  M.  Company  v. 
B.  £  B.  M.  Company,  17  Mont.  521 ;  Cotter  v.  Cotter,  16  Mont 
63 ;  Boyd  v.  Desrozier,  20  Mont.  449 ;  Combers  v.  Lowry,  21 
Mont.  481,  and  numberless  other  cases  of  the  supreme  court  of 
Montana. ) 

The  granting  or  dissolving  of  an  injunction  is  so  largely 
within  the  discretion  of  the  lower  court,  that  the  supreme  court 
will  never  disturb  its  action,  imless  there  has  been  a  manifest 
abuse  of  discretion.  {Heinze  v.  B.  &  M,  Company,  20  Mont. 
531,  and  cases  there  cited.) 

MR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the  court. 

On  June  12,  1901,  upon  the  verified  complaint  on  file  in  the 
action,  the  judge  at  chambers  made  an  interlocutory  injunction 
order  restraining  the  defendant  from  interfering  with  land 
upon  which  tho  plaintiff  alleged  she  had  entered  under  the 
Desert  Land  Act  of  Congress,  and  from  occupying  or  using  it, 
and  requiring  the  defendant  to  remain  away  from  the  land. 
On  the  27th  day  of  Jime  the  defendant  moved  the  court  to  dis- 
solve the  injunction.  The  hearing  was  had  on  the  complaint, 
answer,  and  affidavits.     On  July  9  the  judge  below  ordered  the 
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injunction  dissolved,  and  the  plaintiff  has  appealed  from  the 
order  of  dissolution. 

It  is  argued  by  the  defendant  that  the  complaint  does  not 
state  facts  sufficient  to  warrant  the  granting  of  the  injunction, 
but  that  if  it  does,  the  evidence  received  upon  the  hearing  was 
sufficient  to  justify  the  order  of  dissolution.  We  shall  not 
consider  the  question  of  the  sufficiency  of  the  complaint  to  sup- 
port the  interposition  of  equity  by  way  of  injunction  process, 
for  on  the  present  apjxjal  we  need  go  no  further  than  to  in- 
quire whether,  upon  the  evidence  received  at  the  hearing,  the 
judge  manifestly  abused  his  discretion  in  dissolving  the  order 
of  June  12.  It  does  not  so  appear,  and  upon  the  authority  of 
the  numerous  eases  to  that  effect  decided  by  this  court,  the 
order  appealed  from  must  be  affirmed. 

We  do  not  decide  whether  the  evidence  would,  if  received 
on  a  trial  of  the  merits,  be  sufficient  to  support  a  perpetual  in- 
junction  or  to  defeat  the  plaintiff.  No  opinion  is  intimated 
upon  this  question.  That  which  suffices  to  sustain  an  interlocu- 
tory injunction  or  to  justify  its  dissolution,  does  not  always 
suffice  upon  a  final  trial  of  the  issues.  {Moloney  v.  King,  25 
Mont.  188,  64  Tac,  Eep.  351.) 

The  order  is  affirmed. 

Affirmed. 
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WHALE  X  ET  AL.,  Respondents,  v.  HARRISON, 

Appellant. 

(No.   1,302.) 
(Submitted  November  19,  1901.     Decided  February  24,  1902.) 

Contracts  —  Public  Policy — Public  Buildings  —  Competitive 
Biddings — Appeal — Bill  of  Exceptions — Time  of  FUing — 
Directing  Verdict — Nonsuit. 

1.  It  is  not  error  for  the  court  to  deny  a  motion  for  a  continuance  on  account 
of  the  absence  of  the  defendant,  where  the  defendant  falls  to  show  dili- 
gence. 
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2.  Where,  in  a  suit  on  an  alleged  contract,  plaintiff  alone  testifies  in  support 
of  his  case,  and  his  evidence,  though  uncontroverted,  is  confusing,  it  is 
error  to  direct  a  verdict  for  him,  as  the  Jury  should  determine  the  weight 
of  his  testimony,  and  the  amount,  if  any,  which  is  due  to  plaintiff  under 
proper  instructions  of  the  court. 

3.  Under  Code  of  Civil  Procedure,  Sec.  1736,  providing  that  on  appeal  from 
a  final  judgment  any  statement  used  on  a  motion  for  a  new  trial  may  be 
used  equally  as  on  appeal  from  an  order  granting  or  refusing  a  new  trial, 
a  bin  of  exceptions  used  on  motion  for  new  trial  may  be  used  on  appeal 
from  the  Judgment,  though  no  appeal  is  taken  from  the  order  denying  the 
motion. 

4.  Under  Code  of  Civil  Procedure,  Sec.  1173,  providing  that,  when  a  motion 
for  new  trial  is  made  on  a  bill  of  exceptions,  the  party  shall  have  the  sftme 
time,  after  service  of  the  notice  of  intention  to  move  for  a  new  trial,  to 
serve  such  bill,  as  is  provided  after  entry  of  Judgment  by  Section  1155, — 
that  Is,  10  days, — and  10  days  after  service  of  such  notice  to  serve  a  state- 
ment of  the  case,  and  in  either  case  the  judge  may  extend  the  time  for 
30  days  in  addition  to  the  statutory  time,  where  a  Judgment  is  entered  on 
June  9th,  notice  of  intention  to  move  for  new  trial  is  served  on  the  16tb, 
and  on  the  25th  the  Judge  extends  the  time  to  serve  the  bill  of  exceptions 
to  July  26th,  the  service  of  the  bill  on  July  24th  is  in  time,  and  it  may  be 
used  on  appeal  from  the  Judgment. 

5.  Where  bidders  for  a  school  building,  after  the  rejection  of  their  separate 
bids  and  consultation  with  the  members  of  the  board,  agree  to  reduce  their 
bids,  and  that  in  consideration  of  a  bonus  part  of  the  bidders  would  let 
another  have  the  contract  for  furnishing  stone,  pursuant  to  which  they 
procure  the  contract  without  readvertisement,  such  agreement  is  void,  as 
against  public  policy,  and  affords  no  basis  for  an  action  by  one  of  such 
bidders  against  the  other. 

6.  Evidence  reviewed  and  held,  that  the  court  erred  in  denying  a  motion  for 
nonsuit  on  the  ground  that  the  contract  sued  upon  was  void  as  against 
public  policy. 

Appeal  from  District  Court,  Lewis  and  Clarice  County;  S. 
II.  Mclntire,  Judge. 

Action  by  Stephen  F.  Whalen  and  James  S.  Grant,  part- 
ners as  Whalen  &  Grant,  against  William  Harrison.  From  a 
judgment  in  favor  of  plaintiffs,  defendant  appeals.     Eeversed. 

Messrs.  Walsh  &  Newman  and  Mr.  A.  J.  Craven,  for  Appel- 
lant. 

The  demurrer  to  the  first  cause  of  action  should  have  been 
sust-ained.  The  objection  to  the  introduction  of  tetstimony  on 
the  first  cause  of  action  should  have  been  sustained.  These 
tvvo  propositions  involve  the  same  question,  viz. :  That  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.      {Cummer  v.  Butts,  40  Mich.   322 ;  Ahlstrow,  v. 
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Fitzpatrick,  17  Mont.  295 ;  Davie  v.  Lumbennaris  Mining  Co., 
93  Mich.  491,  63  N.  W.  625 ;  Ex  parte  Baxter,  2  Q.  B.  478, 
1892;  Storey  on  Contracts,  5th  Ed.,  Sec.  830;  Addison  on 
Contracts,  bottom  p.  292-296 ;  5  Lawson's  R.  &  R.  Sec.  2313 ; 
Kiiijg  V.  Ruickman,  20  N.  J.  E.  316;  Abeel  v.  Radclijf,  13 
Johns.  216;  Van  Slyke  v.  Broadway  Ins,  Co,,  115  Cal.  644, 
47  Pac.  689 ;  Ducie  v.  Ford,  8  Mont.  233,  240 ;  Ryan  v.  Dun- 
phy,  4  Mont.  354;  Mayger  v.  Cruse,  5  Mont.  497.) 

The  court  erred  in  striking  out  that  part  of  the  answer  set- 
ting forth  that  the  alleged  contract  was  not  made*  delivered  or 
intended  by  the  parties  to  be  a  final  contract,  or  as  containing 
all  the  stipulations  and  agreements  intended  by  the  parties. 
CCode  of  Civil  Procedure,  Sees.  3132,  628 ;  Commercial  Tele- 
gram Co,  V.  Smith,  47  Hun.  494;  Burke  v.  DuLaney,  153  IT. 
S.  228;  Ware  v.  Allen,  128  U.  S.  590;  Wharton  on  Contracts, 
Sec.  202;  Wharton  on  Evidence,  Sec.  927.) 

The  alleged  contract  is  against  public  policy  and  illegal,  null 
and  void.  {Hannah  v.  Fife,  27  Mich.  172 ;  Hunter  v.  Pfeifer, 
9  Xortheast,  124,  108  Ind.  197;  McMullan  v.  Hoffman,  69 
Fed.  509 ;  Hoffman  v.  McMidlan,  83  Fed.  372 ;  Boyle  v.  Ad- 
ams, 52  X.  W.  860 ;  Moore  v.  Bennett,  29  X.  E.  888 ;  Bank 
V.  Hoim,  71  Fed.  489 ;  Church  v.  Proctor,  6Q  Fed.  240 ;  Sharp 
V.  Wright,  35  Barbour,  236;  Gulick  v.  Ward,  18  Am.  Dec 
389 ;  Pac.  Factor  Co,  v.  Adler,  90  Cal.  110 ;  Morrison  v.  Ben- 
nM,  20  Mont.  560;  Atcheson  v.  Mallon,  43  X.  Y.  147;  Tool 
Co.  V.  Norris,  2  Wall.  45 ;  Swan  v.  Chorpening,  20  Cal.  182 ; 
Brooke  v.  Cooper,  21  L.  R.  A.  617 ;  Greenhood  on  Public 
Policy,  178,  179.) 

It  is  the  duly  of  the  court  whenever  and  however  the  ille- 
gality of  a  contract  api>ears,  to  dismiss  the  suif,  although  tho 
question  may  not  be  raised  by  the  pleadings,  and  lK>tb  parties 
waive  the  illegality.  {Wight  v.  Riiidskoff,  43  Wis.  344;  Os- 
canyon  v.  Winchester  Arms  Co,,  18  Fed.  Case  863,  Xo.  10,600; 
Same  case  affirmed,  103  U.  S.  261 ;  Hall  v.  Coppell,  7  Wal- 
lace, 542;  Maguire  v.  Corwin,  101  U.  S.  108.) 

The  court  erred  in  instructing  the  jury  to  return  a  verdict 
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in  favor  of  the  plaintiffs.  In  this  the  court  invaded  the  prov- 
ince of  the  jury.  The  jury  were  the  sole  judges  of  the  weight 
of  testimony  and  the  credibility  of  witnesses.  The  court  may 
instruct  a  jury  to  return  a  verdict  where  the  court  can  say  as 
a  question  of  law  that  there  is  no  evidence  to  sustain  a  contro- 
verted allegation ;  but  where  an  issue  of  fact  is  raised  in  an 
action  at  law,  and  a  jury  is  impaneled  to  try  that  issue,  the 
jury,  and  not  the  court,  must  judge  of  the  credibility  of  the 
witnesses  and  the  weight  of  the  evidence.  (Sec.  23,  Art.  Ill, 
Constitution  of  Montana;  Code  of  Civil  Procedure,  Sees.  1080- 
3390;  Wastel  v.  M.  U.  Ry.  Co.,  17  Mont  213;  Knoivles  v. 
Nixon,  17  Mont  473 ;  Saor  v.  Fuller,  71  Iowa,  425 ;  Rlwdes 
V.  Lowry,  64  Ala.  4;  Stewart  v.  Russell,  38  Ala.  619;  Bank 
V.  Donaldson,  6  Penn.  St.  179;  King  v.  Kline,  6  Penn.  St 
318;  Pexxple  v.  Webster,  111  Cal.  381.) 

Mr.  WUliam  Wallace,  Jr.,  for  Respondents. 

A  bill  of  exceptions  not  served  within  ten  days  after  the 
judgment  will  not  be  considered  on  appeal  from  judgment 
(Sec.  1155,  Code  of  Civil  Procedure;  3  Enc.  PL  &  Pr.  pp. 
459,  460 ;  Hayne  New  Trial  &  App.  Sec.  257,  p.  769 ;  Sec. 
250,  p.  753.)  Here  notice  of  motion  for  a  new  trial  was  served 
on  the  eighth  day  after  verdict  and  seventh  after  judgment, 
and  the  bill  therefore  settled  in  time  for  new  trial  proceedings, 
but  too  late  for  simple  judgment  appeal.  Quaere:  Does  Sec- 
tion 1736,  Code  of  Civil  Procedure,  providing  that  "any  state- 
ment used  on  motion  for  new  trial  may  be  used  on  appeal  from 
final  judgment,"  etc.,  make  this  bill  of  exception  part  of  the 
record  for  purposes  of  a  judgment  appeal;  or,  to  become  so, 
must  it  have  been  prepared  within  ten  days,  or  within  an  ex- 
tension period,  under  order  made  within  ten  days  after  judg- 
ment ?  (The  new  trial  proceedings  were  not  prosecuted  beyond 
the  district  court) 

But  for  Section  1736  a  separate  bill  would  be  required  on 
the  two  appeals.     The  object  of  the  section  clearly  was  to  do 
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away  with  double  sets  of  papers.  It  was  not  intended  to  per- 
mit a  person,  after  losing  a  right  to  make  a  bill  of  exceptions 
on  appeal,  to  gain  it  again  under  pretense  of  following  up  mo- 
tion for  new  trial  proceedings.  The  proceedings  are  separate, 
and  only  by  virtue  of  the  statute  can  the  bill  of  exceptions  in 
one  be  used  in  the  other.  The  defendant  could  have  preserved 
his  rights  along  both  lines  by  taking  an  extension  of  time  to 
prepare  the  bill  within  ten  days  after  the  judgment  Then  the 
bill  would  have  been  in  time  for  either  an  appeal  from  the 
judgment  or  an  order  overruling  a  motion  for  new  trial,  and, 
by  virtue  of  Section  1736,  could  be  used  for  both  purposes 
without  being  twice  copied  in  the  record.  But  when  defendant 
allowed  the  ten  days  after  judgment  to  go  by  without  prepar- 
ing the  bill  or  getting  an  extension  order,  he  lost  the  right  to 
have  any  bill  of  exceptions  in  connection  with  the  appeal  from 
the  judgment,  and  could  not  use  any  other  bill  therefor  not 
prepared  in  time  for  this  purpose.  (People  v.  Crane,  60  Cal. 
279,  280.)  He  could  not  have  had  this  bill  of  exceptions  set- 
tled after  the  time  to  appeal  from  an  order  overruling  a  motion 
for  new  trial  if  the  motion  had  been  heard  on  affidavits.  (Tur- 
ner V.  Hearst,  115  Cal.  399.) 

There  was  in  the  one  instrument  a  general  demurrer  to  each 
of  the  two  causes  of  action.  The  court's  ruling  was  general  on 
the  whole  demurrer;  and  there  was  only  a  general  exception 
to  this  general  i-uling,  and  a  general  specification  of  error.  If, 
then,  the  demurrer  was  properly  overruled  as  to  either  cause 
of  action,  the  exception  fails.  (Kleinschmidt  v.  Her,  6  Mont. 
122;  8  Ene.  PI.  &  Pr.  167,  note  7  and  cases.) 

The  interpretation  of  this  contract  is  for  the  court,  which, 
to  place  itself  in  the  parties'  position,  must  consider  all  the  cir- 
cumstances under  which  it  was  made,  including  the  situation 
of  the  subject  matter,  and  the  parties.  (Sec.  3136,  Code  of 
Civil  Procedure,  a  continuation  of  Sec.  632,  Compiled  Stat- 
utes.) And  "Where  technical  terms  are  used  in  a  written 
agreement,  or  abbreviations,  parol  evidence  is  admissible  to 
show  their  meaning."      (Beach  on  Contracts,   Sec.   581  and 
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cases;  Newell  v.  Nicholson,  17  Mont.  389  (43  Pac.  181); 
Sec.  3137,  C.  C.  Proc,  a  continuation  of  Sec.  633,  Comp. 
Stat.) 

"It  is  proper  here  to  state  that  a  greater  degree  of  certainty 
is  required  in  the  terms  of  an  agreement,  which  is  to  be  spe- 
cifically executed  in  equity,  than  is  necessary  in  a  contract 
wliich  is  to  be  the  basis  of  an  action  at  law  for  damages.  The 
action  at  law  is  founded  upon  the  mere  non-performance  by 
the  defendant,  and  the  negative  conclusion  can  often  be  estab- 
lished without  determining  all  the  terms  of  the  agreement  with 
exactness."  (Note  I  to  Sec.  72,  Beach  on  Mod.  Law  of  Oontr.) 
'*\Vhere  the  contract  is  not  expressed  in  precise  terms,  the 
facts  and  circumstances  surrounding  the  subject  matter  it  con- 
tains may  be  looked  to  in  aid  of  construction ;  and  the  acta  of 
the  parties  to  ihe  instrument  are  entitled  to  great  weight.'' 
(Cariwrighi  v.  Calloway  Co.,  10  Mo.  663,  quoted  in  Beach  on 
Mod.  Law  of  Cont.  Sec.  73,  note  4;  11  Am.  &  Eng.  Enc.  Law, 
pp.  512,  613.) 

The  doctrine  of  the  authorities  on  the  subject  of  uncertainty 
may  be  epitomized  thus :  If  the  court,  by  traversing  the  entire 
field  within  which  it  may  pursue  its  investigations,  i,  e,,  the 
circumstances  under  which  the  instrument  was  made,  the  facts 
and  circumstances  surrounding  its  subject  matter  at  the  time, 
and  the  situation  and  surroundings  of  the  parties,  can  give 
meaning  to  the  words  employed,  it  is  bound  to  do  so ;  and  it  is 
only  when,  after  exhausting  all  its  legal  resources,  it  finds  an 
instrument  on  its  hands  that  remains  unintelligible,  it  will  re- 
fuse to  enforce  it  as  a  contract. 

Again,  such  an  agreement  was  not  within  the  Statute  of 
Frauds.  So,  if  appellant  were  correct,  and  the  instrument 
pleaded  in  paragraph  8  were  no  contract,  we  would  not  be  with- 
out a  remedy,  if  our  pleading  otherwise  set  forth  the  facts  en- 
titling us  thereto,  (for,  of  course,  limitation  would  have  long 
since  cut  off  the  right  to  file  another  complaint).  (Beach  on 
Mod.  Law  Cont.  Sec.  73  foot.)  It  was  not  permissible  for 
defendant  to  allege  or  prove  matters  to  destroy  this  contract 
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in  the  face  of  the  contract  itself.  (Bank  v.  Stone,,  59  Cal. 
183 ;  Worrall  v.  Munn,  5  N.  Y.  229,  238 ;  Cocks  v.  Barker, 
49  K  Y.  107,  110 ;  Beach  on  Modern  Law  of  Contracts,  Sec 
64,  note  2,  pages  82-85.) 

The  contract  was  not  void  as  against  public  policy.  All  the 
cases  cited  by  counsel  for  appellant  are  those  of  agreements 
made  before  the  bidding.  Here  it  was  never  disputed  by  de- 
fendant, either  in  pleading  or  in  proof,  but  that  the  bids  had 
all  been  received  by  the  board  under  their  advertisement,  and 
acted  on,  before  this  particular  contract  was  even  thought  of. 
(Whalen  v.  Brannan,  51  K  W.  759;  Flanders  v.  Wood,  18  S. 
W.  572 ;  Breslin  v.  Brown,  24  Ohio  St.  565,  570 ;  Greenhood 
on  Public  Pol.  p.  181 ;  Briggs  v.  TUlotson,  8  Johns.  304,  305.) 

On  the  instruction  to  jury  to  render  verdict  for  plaintiflF,  see 
Thompson  v.  McConncll,  107  Fed.  33,  40,  foot;  Arthur  v. 
Jacohy,  103  U.  S.  678 ;  Singer  Co.  v.  Hester,  6  Fed.  804,  808 
top;  Pierce  v.  Canada,  etc.  By.,  22  Mont.  448,  foot,  56  Pac. 
868,  right,  and  cases  cited ;  Laidlaw  v.  Sage,  52  N.  E.  686,  left 
top;  Griswold  v.  Boley,  1  Mont.  546,  10  Mont.  563;  N.  P.  v. 
Sullivan,  53  Fed.  222,  and  cases;  N.  P.  R.  R.  v.  Bank,  123  U. 
S.  727,  733;  Delaware  R.  Co.  v.  Converse,  139  U.  S.  469; 
Many  cases  in  VoL  8,  Notes  U.  S.  Sup.  Ct  Eeports,  page  505, 
under  "Trial,"  p.  506 ;  Fagvndes  v.  C.  P.  R.  R.,  21  Pac.  437, 
438  (Cal.). 

Kepi/  Brief  of  Appellant : 

Counsel  for  ihe  Respondents,  in  his  brief,  suggests  a  ques- 
tion of  practice,  which,  he  says,  has  never  been  adjudicated. 
In  our  opinion,  the  question  has  been  fully  settled  by  the  Code 
and  by  the  dec^isions  of  the  supreme  court  The  California 
decisions,  which  he  cites,  are  not  authority  on  the  proposition, 
because  there  is  a  difference  between  the  California  Code  and 
our  Code.  Our  Code  disiwnses  with  the  bill  of  exceptions  and 
says,  in  plain,  unmistakable  language,  that  none  is  required. 
(Code  of  Civil  Procedure,  Sec.  1151.)     Section  1155  of  the 


26  Mont]  Whalen  et  al.  v.  HAEBisoisr.  323 

Code  of  Civil  Procedure,  cited  by  counsel  for  respondents, 
expressly  applies  to  exceptions  taken  at  the  trial,  and  not  to 
exceptions  deemed  to  have  been  taken.  In  order  to  make  the 
matter  more  emphatic,  and  to  leave  no  room  for  discussion  as 
to  whether  or  not  a  bill  of  exceptions  shall  be  required  for  mat- 
ters deemed  excepted  to,  Subdivision  II  of  Section  1196  of  the 
Code  of  Civil  Procedure,  defines  what  shall  constitute  the  judg- 
ment roll  in  cases  where  the  defendant  has  appeared.  {Kleirtr 
Schmidt  v.  McDermott,  12  Mont  315;  Sanderson  v.  Billings 
Water  Power  Co,,  19  Mont  238;  New  Orleans  R.  B.  Co.  v. 
Albrition,  75  Am.  Dec.  98 ;  WasU  v.  Mopiana  U.  By.  Co.,  61 
Pac.  9.)  But,  independent  of  the  provisions  of  the  Code,  if 
there  was  no  bill  of  exceptions,  the  court  could  review  the  ac^ 
tion  of  the  lower  court,  in  striking  out  a  part  of  the  answer. 
(^Dodson  V.  Nevitt,  5  Mont  518,  and  Bank  of  Commerce  v. 
Fuqua,  11  Mont  285-293;  Power  v.  Gumm,  G  Mont  5;  Bar- 
ter V.  Briscoe,  8  Mont.  222;  Jones  v.  City  of  Petaluma,  36 
Cal.  230;  Smith  v.  Lawrence,  38  Cal.  28.) 

We  may  go  even  further  and  say  that  if  the  court  could  not 
review  the  action  of  the  lower  court,  in  striking  out  these  mat- 
ters, without  a  bill  of  exceptions  settled,  as  coimsel  contends 
it  should  be  settled,  yet  in  this  case,  the  whole  matter  is  brought 
up  for  review  by  the  motion  for  nonsuit,  upon  the  ground  that 
the  testimony  i^hows  that  the  contract  was  against  public  policy 
and  void.  Had  the  defendant's  rights  been  lost  on  the  pre- 
liminary proceeding  upon  this  question,  they  would  have  been 
preserved  by  that  motion.  We  contend,  however,  that  the  bill 
of  exceptions  and  statement  was  served  in  time.  A  motion 
for  a  new  trial  brings  the  whole  matter  before  the  court  for 
review.  It  matters  not  whether  the  case  is  tried  at  one  session 
of  the  court  or  at  various  sessions.  From  the  commencement 
until  the  final  disposition  of  the  case  in  court,  there  is  but  one 
trial.  There  are  trials  of  the  issues  of  the  law,  and  of  the 
issues  of  fact.  (Code  of  Civil  Procedure,  Sees.  1030,  1031, 
1032  and  1033.) 

An  error,  occurring  upon  a  ruling  on  the  pleadings,  although 
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made  long  before  the  trial  of  the  case  upon  the  merits,  is  an 
error  occurring  at  the  trial.  In  this  case  notice  of  intention 
to  move  for  a  new  trial  was  served  in  due  time,  the  time  for 
settling  the  bill  of  exceptions  was  extended  by  an  order  of  the 
court,  and  the  statement  and  bill  of  exceptions  was  served 
within  the  time  granted  by  the  court.  (Section  1173  of  the 
Code  of  Civil  Procedure.) 

Upon  the  illegality  of  the  contract,  we  wish  to  add  to  our 
former  brief  the  case  of  Hoffmaw  v.  McMillan,  83  Fed.  372, 
reversing  McMillan  v.  Hoffman,  75  Fed.  547,  and  see  same 
case  cited  in  our  former  brief,  69  Fed.  509. 

MR.  JUSTICE  MILBURX  delivered  the  opinion  of  the 
court. 

This  case  is  prosecuted  by  the  plaintiffs  upon  two  causes  of 
action,  one  being  to  recover  $1,333.50  and  interest,  claimed  to 
be  due  upon  an  alleged  contract,  set  forth  in  the  complaint. 

It  is  "alleged  by  the  plaintiffs,  in  substance,  that  the  defend- 
ant made  a  proposition  to  the  board  of  school  trustees  of  school 
district  No.  1,  at  the  city  of  Helena,  to  furnish  and  deliver  all 
cut,  carved,  and  rubble  stone  for  the  Helena  High  School  Build- 
ing for  $22,598,  which  bid  was  rejected;  that  plaintiffs  made 
a  bid  to  the  said  board  to  erect  the  building  and  fUrnish  all 
labor  and  materials  for  $63,100,  and  defendant  offered  to  fur- 
nish to  plaintiffs  all  sandstone  for  $19,000,  and  all  rubble  gran- 
ite at  $1.45  per  perch,  and  on  this  basis  plaintiffs  made  their 
bid ;  that  this  offer  was  rejected  by  the  board  because  another 
had  offered  to  erect  the  building  for  $63,050,  and  the  board 
asked  plaintiffs  to  reduce  their  bid  below  $63,050;  that  they 
could  not  do  so  without  sustaining  financial  loss,  unless  they 
obtained  the  granite  and  sandstone  for  $19,000 ;  that,  to  induce 
the  plaintiffs  to  agree  to  construct  the  building  and  furnish  the 
rest  of  the  materials  for  $40,152,  the  defendant  agreed  to  con- 
tract with  the  lx)ard  to  furnish  all  cut  stone  and  rubble  granite 
for  $22,248,  and,  in  consideration  that  plaintiffs  would  con- 
stl-iiet  the  building  and  furnish  all  the  rest  of  the  materials 
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for  $40,152,  and  use  the  stone  furnished  by  defendant,  he 
would  pay  them  the  diflFerence  between  $19,000  phis  $350,  and 
$22,248,  which  difference  amounted  to  $2,898 ;  that  thereupon 
the  defendant  contracted  with  the  school  board  to  furnish*  said 
cut  stone  and  rubble  granite  for  $22,248,  and  that  plaintiffs 
thereupon  agreed  to  furnish  all  the  rest  of  the  material  and 
construct  the  building  for  $40,152;  that  defendant  furnished 
the  stone,  and  received  from  the  school  board  $22,248,  and 
plaintiffs  accepted  the  stone,  and  constructed  the  building  ac- 
cording to  their  contract;  that  defendant  thereby  became  in- 
debted to  plaintiffs  in  the  sum  of  $2,898,  less  a  credit  for  850 
perches  of  granite,  amounting  to  $1,232,  leaving  a  balance  due 
of  $1,665.50;  and  that  other  credits  were  allowed,  which  re- 
duced the  amount  claimed  to  $1,335.50.  It  is  then  alleged  that 
the  contract  was  reduce^l  to  writing,  and  is  set  forth  in  the 
complaint  as  follows : 

"Helena,  Montana,  July  31st,  1890. 

"Memo,  of  agreement  and  understanding  pending  execution 
of  contract  on  the  basis  hereof : 

Whalen  &  Grant's  bid  H.  8.  S $63,100  00 

They  agree  to  dis 350  00 

I62J50  00 

Wmiam   Harrifion'B   bid 122,598  00 

He  agrees  to  die 350  QO 

$22,248  00 

Building  to  cost  around $63,100  00 

Less  $350.00x2   700  00 

$62,400  00 

"William  Harrison  agreed  to  furnish  W.  &  G.  cut  stone  for 
$19,000.00,  which  they  agreed  to  accept.  Wm.  Harrison  will 
receive  from  r^^hool  committee  $22,248.00.  This  figure  in- 
cluding an  estimate  on  the  rubble  (granite).  W.  &  G.  are  en- 
titled from  Wm.  Harrison  to  the  difference  between  $19,000 
plus  $350.00,  above  shown  disc,  and  $22,248.00,  which  sum 
is  $2,898.00 ;  said  Whalen  &  Grant  having  to  furnish  granite 
rubble  for  H.  S.   S.,  which  Wm.  Harrison  agrees  to  deliver 
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f.  0.  b.  K  P.  R.  K.  for  $1.45  per  perch  of  2,240  pounds.    The 

above  is  our  understanding  and  agreements 

"Wm.  Habeison, 
"Stephen  F.  Whalbn, 
"James  S.  Gbant/' 
Their  second  cause  of  action  is  set  forth,  claiming  a  balance 

due  for  work  and  labor  amounting  to  $188.95. 

The  defendant  demurred  to  each  cause  of  action  for  want  of 
substance.  The  demurrer  was  overruled.  The  defendant  there- 
upon answered  denying  each  and  every  allegation  in  the  com- 
plaint It  is  not  necessary  to  state  anything  further  contained 
in  the  answer. 

There  is  no  serious  attack  made  upon  the  judgment,  so  far 
as  the  second  cause  of  action  is  concerned,  and  we  find  no  error 
as  to  it  except  as  appears  hereinafter. 

A  motion  having  been  made  for  a  continuance  on  account 
of  the  absence  of  the  defendant,  we  find  that  the  court  did  not 
err  in  denying  it,  as  the  defendant,  in  our  opinion,  did  not  show 
diligence. 

A  motion  for  a  nonsuit  was  made  after  plaintiffs  submitted 
their  case,  and  the  same  was  denied.  Thereupon  the  defendant 
offered  no  testimony,  and  the  court,  on  motion  of  plaintiffs, 
directed  a  verdict  for  the  plaintiffs  upon  both  causes  of  action. 
In  thus  directing  a  verdict  the  court  erred.  There  was  only 
one  witness, — ^plaintiff  Whalen, — and  he  was  a  largely  inter- 
ested party,  who  was  cross-examined  at  length,  and  whose  testi- 
mony w^as  not  clear,  but  somewhat  confusipg.  Under  the  cir- 
cumstances of  this  particular  case^  we  think  that  the  court 
should  not  have  taken  up  the  duty  of  the  jury,  but  should  have 
left  it  to  them  to  determine  the  weight  to  be  given  to  his  evi- 
dence, and  the  amount^  if  any,  which  was  due  to  the  plaintiffs 
under  proper  instructions  of  the  court 

The  plaintiffs  make  the  point  that  the  bill  of  exceptions  used 
on  motion  for  new  trial,  not  having  been  submitted  within  ten 
days  after  the  judgment  was  rendered,  therefore  cannot  be  used 
on  appeal  from  the  judgment    No  appeal  was  taken  from  the 
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order  which  was  made  denying  the  motion'  for  a  new  trial. 
Counsel  inquires  whether  any  statement  used  on  motion  for 
new  trial  can  be  used  under  Section  1736  of  the  Code  of  Civil 
Procedure,  if  the  new  trial  proceedings  be  not  prosecuted  be- 
yond the  district  court.  This  section  is  as  follows:  "On  an 
appeal  from  a  final  judgment,  the  appellant  must  furnish  the 
court  with  a  cojiy  of  the  notice  of  appeal,  of  the  judgment  roll, 
and  of  any  bill  of  exceptions  or  statement  in  the  case,  upon 
which  the  appellant  relies.  Any  statement  used  on  motion  for 
a  new  trial  may  be  used  on  appeal  from  a  fi.nal  judgment 
equally  as  upon  appeal  from  the  order  granting  or  refusing  a 
new  trial."  Under  the  language  of  this  section  w^e  cannot  see 
any  reason  why  the  bill  of  exceptions  in  this  case  may  not  be 
used  on  appeal  from  the  judgment.  The  record  was  made 
within  the  time  fixed,  and  while  the  facts  were  fresh  in  the 
mind  of  the  judge;  and,  the  purpose  of  the  section  being  to 
prevent  multiplication  of  the  records,  and  this  object  having 
been  attained,  we  cannot  see  any  reason  why  such  bill  of  ex- 
ceptions may  not  be  used  on  appeal  from  the  judgment  for  all 
purposes  for  which  a  bill  of  exceptions  may  be  properly  used 
on  appeal  from  the  judgment. 

Having  made  the  inquiry  above  referred  to,  counsel  proceeds 
to  argue  that  the  bill  of  exceptions  was  not  served  in  time ;  that 
is,  w^ithin  ten  days  after  entry  of  judgment.  But,  as  is  well 
said  by  counsel  for  appellant,  Section  1173  of  the  Code  of  Civil 
Procedure  provides  that,  when  a  motion  for  a  new  trial  is  made 
upon  a  bill  of  exceptions,  the  party  shall  have  the  same  time 
after  service  of  tiie  notice  of  intention  to  move  for  a  new  trial 
to  serve  his  bill  of  exceptions,  as  is  provided  after  entry  of 
judgment  by  Section  1155,  and  he  shall  have  ten  days  after 
service  of  such  notice  to  serve  a  statement  of  the  case,  and  iu 
either  case  the  judge  may  extend  the  time  not  more  than  thirty 
days  in  addition  to  the  statutory  time.  Judgment  was  entered 
June  9,  1897.  Notice  of  intention  to  move  for  a  new  trial 
was  served  and  filed  June  16.  On  June  25  an  order  was  made 
by  the  judge  extending  the  time  until  July  26  to  prepare  and 
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serve  bill  of  exceptions  and  statement  on  motion  for  new  triaL 
Such  service  was  made  on  July  24.  Section  1736,  supra,  cer- 
tainly, by  its  plain  language,  permits  such  bill  of  exceptions 
so  saved  and  used  on  motion  for  new  trial  to  be  "used  on  appeal 
from  a  final  judgment  equally  as  upon  appeal  from  the  order 
granting  or  refusing  a  new  trial"  for  all  purposes  for  which  a 
bill  of  exceptions  containing  matter  which  a  bill  of  exceptions 
may  properly  present  on  appeal  from  the  judgment  alone  may 
be  used.  The  words  "any  statement,"  as  used  in  the  section, 
include  a  bill  of  exceptions.  We  therefore  do  not  consider 
this  point  of  respondent  well  taken. 

We  are  of  the  opinion  that  the  court  should  have  granted  the 
motion  for  a  nonsuit  as  to  the  first  cause  of  action,  as  prayed 
by  defendant's  counsel.  The  testimony  of  the  plaintiff  Whalen, 
after  showing  Ihat  plaintiffs'  bid  for  $63,100  and  that  of  de- 
fendant for  $22,598,  with  one  of  a  stranger,  were  rejected  by 
the  board,  discloses  the  fact  that  plaintiffs  and  defendant,  after 
the  rejection  of  their  separate  bids,  made  pursuant  to  adver- 
tisement of  the  board,  got  together  for  consultation,  all  the  par- 
ties hereto  having  been  interviewed  by  members  of  the  board, 
who  had  said  that  the  bids  must  be  reduced  or  the  plan  of  the 
building  altered.  Whalen  testifies  that*:  "It  seemed  that  the 
school  boftrd  had  been  talking  to  Harrison,  too,  and  we  spoke  to 
him  about  it, — that  they  were  going  to  readvertise  for  bids, 
and  do  something,  if  they  could  not  get  a  lower  bid, — and 
asked  Harrison  what  he  thought  he  could  do  about  it ;  and  we 
told  him  that  wo  were  going  to  talk  with  those  other  parties; 
and  finally  he  just  came  right  out,  and  [we]  agreed  that  we 
would  stand  $350  if  he  \vould  stand  that,  and  let  it  go  at 
that;  and,  if  the  school  board  would  stand  that,  that  it  was 
agreeable  to  us  if  it  was  to  him."  He  also  testifies  that:  "We 
lost  the  proposition  on  the  first  bid,  but  afterwards,  through 
an  agreement,  we  were  awarded  the  contract  on  account  of 
agreeing  to  make  this  reduction.  They  intended  to  readvertise 
for  bids,  but  thev  did  not  do  it.''  Also  that:  "We  had  an  ar- 
rangement  with  Mr.  Harrison  whereby  he  was  to  refund  to  us 
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the  difference  l^etween  $19,000  and  the  amount  that  he  had 
previously  put  in  a  bid  for."  Whalen  also  states  in  evidence 
that:  "Before  we  made  a  bid  we  had  a  little  conversation  with 
Harrison  about  furnishing  cut  stone  for  this  building.  We  fig- 
ured like  this:  If  we  could  get  a  satisfactory  bid,  we  would 
use  it;  if  we  couldn't,  we  figured  that  we  could  furnish  the 
stone  ourselves,  and  open  a  quarry ;  and  we  had  a  quarry  picked 
out" 

From  the  foregoing  it  seems  to  be  very  apparent  that  both 
the  plaintiffs  and  the  defendant  were  desirous  to  prevent  the 
board  from  doing  their  duty  under  the  law,  to-wit,  to  re-adver- 
tise for  bids  f ron  all  who  desired  to  compete ;  the  bids  received 
under  the  first  advertisement  having  been  all  rejected,  as  con- 
clusively appears.  Besides  this,  Whalen  and  Grant  evidently 
did  not  wish  to  be  compelled  to  put  in  a  new  bid  including 
pric^  for  stone,  thereby  competing  with  Harrison.  The  plan 
was  to  avoid  competition,  and  to  deprive  the  people  of  any  op- 
portunity to  possibly  secure  the  construction  of  the  building 
for  less  than  $62,400. 

We  think  that  such  a  plan  as  disclosed  by  the  evidence  of 
the  plaintiff  Whalen  is  against  public  policy.  The  cases  in 
the  reports  of  decisions  are  many  upon  this  subject,  and  the 
weight  of  authority  is  in  support  of  the  propositions:  (1)  As 
between  bidders,  each  bidder  must  be  left  free  to  act  according 
to  his  own  judgment;  (2)  it  is  not  the  results  of  the  agreement, 
but  the  object  fiud  possible  effect  thereof,  that  determines  its 
validity ;  and  (3)  any  agreement  which,  in  its  object  or  nature, 
is  calculated  to  diminish  competition  for  the  obtainment  of  a 
public  contract  to  the  detriment  of  the  public,  is  void.  The 
authorities  are  so  numerous  in  support  of  these  principles  that 
we  forbear  to  collate  them  here,  but  refer  to  the  discussion  of 
this  subject  in  Greenhood  on  Public  Policy,  p.  178  et  seq.,  and 
the  cases  cited.  Our  attention  has  not  been  called  to  any  opin- 
ion or  reasoning  which  conflicts  with  the  views  herein  ex- 
pressed. 

Kespondents  refer  us  to  Bnggs  v.  Tillotson,  8  Johns.  304. 
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In  this  case  competition  was  complete,  and  the  contract  com- 
plained of  was  made  after  full  competition  was  established, 
certain  persons  competing  for  bounty  for  the  manufacture  of 
specimens  of  cloth ;  the  court  holding  that,  if  the  contract  had 
been  made  before  complete  manufacture  of  the  cloth  which  was 
to  compete,  the  contract  would  have  been  void.  This  appears 
to  be  against  respondents,  and  not  in  their  favor. 

They  also  cite  Whalen  v.  Brennan,  34  Xeb.  129,  51  X.  W. 
759.  But  in  this  case  also  the  law  is  laid  down  as  we  have 
endeavored  to  show  it  to  be;  for  while  the  court  in  that  case 
does  quote  with  approval  words  from  another  court,  to-wit: 
"You  are  not  to  extend  arbitrarily  those  rules  which  say  that 
a  given  contract  is  void  as  being  against  public  policy,  because, 
if  there  is  one  thing  which,  more  than  another,  public  policy 
requires,  it  is  that  men  of  full  age  and  competent  understand- 
ing shall  have  the  utmost  liberty  in  contracting,  and  that  their 
contracts,  where  entered  into  freely  and  voluntarily,  shall  be 
held  sacred,  and  shall  be  enforced  in  courts  of  justice," — ^lan- 
guage which  is  broad  enough,  if  good  law,  to  make  a  contract 
to  murder  the  president  of  our  nation  an  enforceable  agree- 
ment. Still  the  same  court  does,  as  we  do,  declare  that  "tiie 
rule,  no  doubt,  is  that  any  agreement  entered  into  by  parties 
for  the  purpose  of  preventing  competition  in  the  letting  of 
public  contracts  is  void ;  and  a  like  rule  obtains  where  the  nec- 
essary tendency  or  effect  of  the  contract  would  be  to  stifle  com- 
petition." This  case,  therefore,  does  not  support  the  respond- 
ents' contention  under  the  pleadings  and  the  evidence. 

The  third  case  brought  to  our  attention  by  respondents  as  au- 
thority is  the  case  of  Breslin  v.  Brawn,  24  Ohio  St.  565,  15 
Am.  Kep.  627.  In  the  opinion  in  that  case  the  court  uses  this 
language:  "The  public  policy  which,  it  is  supposed,  avoids 
this  contract,  is  that  which  favors  fair  and  honest  competition 
at  public  sales,  and  forbids  all  contracts  and  combinations  be- 
tween bidders  which  stifle  competition.  We  unhesitatingly 
admit  the  rule  to  be  that  any  agreement  entered  into  for  the 
purpose  of  preventing  competition  at  such  sales  is     *     void. 
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*  *  *  So,  also,  any  contract  the  effect  of  which,  or  even 
the  necessary  tendency  of  which,  is  to  stifle  competition.  Such 
contracts  are  absolutely  void  as  between  the  parties  thereto,  be- 
cause they  are  fraudulent  as  against  the  seller."  This  lan- 
guage used  in  this  case  cited  by  respondents  certainly  does  not 
support  their  contention,  but  the  contrary. 

The  fourth  supposed  authority  named  by  respondents  is 
Greenhood  on  Public  Policy,  page  181.  This  a  reference  in 
Greenhood  to  the  case  of  Breslin  v.  Broirn,  supra,  in  which  the 
court,  although  it  laid  down  the  law  in  the  words  we  have 
quoted,  decided  the  case,  under  the  peculiar  facts  therein,  in 
favor  of  the  plaintiff,  who  sued  on  the  alleged  void  contract; 
but  on  the  next  page  of  Mr.  Greenhood's  work  (page  182)  we 
find  that  he  disapproves  of  the  said  decision  as  made.  Thus 
we  find  no  authority  cited  by  respondents  supporting  their 
views  that  the  contract  under  consideration  is  not  void. 

The  fact  is  that  plaintiffs  practically  said  to  Harrison  this: 
"We  do  not  wish  you  again  to  put  in  your  bid  for  the  stone  in 
opposition  to  us.  If  you  do,  we  shall  be  forced  to  underbid 
you,  if  we  can,  as  we  have  a  quarry  selected ;  and  then  you  may 
not  sell  any  stone  at  all.  If  you  will  put  in  a  bid,  and  give  us 
a  bonus  of  so  much, — that  is,  the  difference  between  $19,000 
and  the  face  of  your  bid,  $22,248, — ^we  will  not  bid  on  the 
stone  at  all,  and  thus  you  and  we  will  prevent  any  advertising 
being  done,  now  that  the  first  advertising  has  failed;  and  so 
we  will  get  this  work  ourselves  in  a  way  not  known  to  the  law. 
You  will  get  your  money  directly  from  the  board,  and  we  will 
prevent  any  bid  being  made  by  others  for  less  than  $62,400." 
In  reason  and  upon  authority  we  believe  such  a  contract  to  be 
void. 

We  therefore  are  of  the  opinion  that  the  court  erred  in  de- 
nying the  motion  for  a  nonsuit  as  to  the  first  cause  of  action, 
as  the  evidence  shows  the  contract  to  be  void  for  the  reasons 
above  stated. 
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Reversed  and  remanded  for  further  proceedings  in  accord- 
ance with  the  views  herein  expressed. 

Reversed  and  remanded, 

Mr.  Chief  Jistice  Bkaxtly:    I  concur. 

Mb.  Justice  Pigott:  I  concur  speciallv.  With  the  hold- 
ing that  the  court  below  did  not  err  in  refusing  a  continuance, 
I  agree.  I  also  agree  that  the  statement  and  bill  of  exceptions 
used  on  motion  for  a  new  trial  are  properly  before  us  and  must 
be  considered  on  appeal  from  the  judgment.  I  concur  also  in 
the  holding  that  the  credibility  of  the  witness  Whalen  and  the 
weight  of  his  testimony  were  for  the  jury,  not  the  court,  and 
that  the  court  erred  in  directing  a  verdict  for  the  plaintiflFs. 
For  this  error  the  judgment  must  be  reversed.  But  from  the 
decision  that  the  court  below  should  have  nonsuited  the  plain- 
tiffs in  respect  of  the  first  cause  of  action,  I  respectfully  dissent. 
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34*  4ii|  STATE,  Respoxdent,  v.  STEVEXSOX,  Appellant. 

(No.  1.724.) 
(Submitted  January  20,  1002.     Decided  March  3,  1002.) 

Criminal  Law — Larceny — Evidence — Corroboration  of  Testis 
mony  of  Accomplice — Conspiracy — Possession  of  Associaies 
— Res  Gestae — Instiiuctions — Improper  Remarks  of  Counsel 
— Exceptions — Review, 

1.  Under  Penal  Code,  Sec.  2080,  providing  that  a  conviction  cannot  be  Ijad 
on  an  accomplice's  testimony  unless-  he  is  corroborated  by  other  evidence 
which  in  itself  tends  to  connect  accused  with  the  commission  of  the  of- 
fense, corroborating  evidence  tending  to  establish,  independently  of  the 
accomplice's  statements,  the  commission  of  the  offense  and  accused's  con- 
nection therewith,  is  sufficient,  though,  if  the  accomplice's  testimony  were 
not  considered,  the  corroborating  evidence  would  be  Insufficient  to  convict. 

2.  Where,  by  a  prearranged  plan,  accused  and  his  associates  were  to  commit 
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a  larceny,  and  sell  the  property,  possession  of  the  property  by  the  asso- 
ciates pursuant  to  the  criminal  purpose  may  be  properly  considered  against 
accused,  as  any  incriminating  act  or  statement  done  or  made  by  one  of  the 
parties  to  a  criminal  conspiracy  during  the  pursuit  of  the  common  purpose 
is  competent  against  the  others  as  res  gestcie. 

3.  On  a  prosecution  for  larceny  of  five  horses  pursuant  to  a  prearranged  plan 
to  collect  a  band  of  horses  and  sell  them,  an  instruction  referring  to  pos- 
session of  the  stolen  property  generally,  and  not  to  that  alleged  in  the 
information.  Is  not  prejudicial,  though  erroneous,  where  the  evidence  tended 
to  show  that  the  whole  band.  Including  the  five  horses  described  in  the 
information,  was  stolen  and  went  into  the  actual  possession  of  accused. 

4.  Although  an  instruction  in  a  criminal  case  may  be  bad,  and  even  prejudicial 
to  the  appellant,  nevertheless  if,  so  far  as  criticised  by  the  appellant  it  is 
not  prejudicial  to  him,  it  will  not  work  a  reversal  of  the  Judgment. 

5.  The  prosecution's  reference  in  argument  on  trial  for  larceny  to  accused's 
stealing  other  property  is  not  reversible  error  where  the  court  cautioned 
the  Jury  to  be  governed  by  the  evidence,  and  admonished  counsel  to  keep 
within  the  record,  and  accused  reserved  no  exceptions,  nor  requested  any 
instruction  that  the  Jury  disregard  the  remarks. 

Appeal  from  District  Court,  Teton  County;  D.  F.  Smith, 
Judge. 

James  R*  Stevenson  was  convicted  of  grand  larceny,  and 
from  the  judgment  and  an  order  denying  him  a  new  trial  he 
appeals.     Affirmed. 

Mr.  J.  G.  Blair,  for  Appellant. 

The  testimony  corroborative  of  that  of  Jacobson  was  insuffi- 
cient to  convict  Stevenson  with  the  commission  of  the  offense 
as  charged.  (Sec.  2089  of  the  Penal  Code;  Wharton's  Crimi- 
nal Evidence,  9th  Edition,  pages  379,  380 ;  Sfaie  v.  Scott,  42 
Pac.  1 ;  Roscoe,  Criminal  Evidence,  Vol.  I,  page  133 ;  Staie  v. 
Geddes,  55  Pae.  919;  State  v.  Spotted  Hawk,  55  Pac.  1026; 
State  V.  Carr,  42  Pac.  215;  Staie  v.  Welch,  55  Pac.  927.) 

There  was  prejudicial  error  on  the  part  of  the  court  in  not 
promptly  stopping  counsel  and  reprimanding  him  for  his  im- 
proper remarks.  {Hudson  v.  State,  28  S.  K  1010;  State  v. 
Wright,  42  S.  W.  934,  141  Mo.  333 ;  Herren  v.  People,  62  Pac. 
833;  Heller  v.  People,  22  Colo.  11;  State  v.  Stubblefield,  157 
Mo.  360.) 

Mr.  Jam^s  Donovan,  Attorney  General,  for  the  State, 
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MR.  CHIEF  JUSTICE  BRANTLY  deUvered  the  opinion 
of  the  court. 

The  defendant  was  by  information  charged,  jointly  with 
George  Jacobson  and  John  Sullivan,  with  the  crime  of  grind 
larceny,  committed  in  Teton  county  on  Noveml)er  28,  1900. 
The  subject  of  the  larceny  is  alleged  to  have  been  five  horses 
branded  J.  H.  L.,  the  property  of  one  Hill  and  one  Messacar. 
The  defendant  demanded  and  was  awarded  a  separate  trial. 
The  jury  returned  a  verdict  of  guilty,  whereupon  the  defend- 
ant was  sentenced  to  imprisonment  at  hard  labor  in  the  state 
prison  for  the  term  of  14  years.  From  the  judgment  and  an 
order  denying  him  a  new  trial  he  has  appealed. 

The  points  upon  which  appellant  relies  for  a  reversal  of  the 
judgment  and  order  are  that  the  verdict  is  contrary  to  the  evi- 
dence, that  the  court  misdirected  the  jury  in  matters  of  law, 
and  that  there  were  irregularities  in  the  proceedings  during 
the  trial  by  which  the  defendant  was  prejudiced. 

1.  The  principal  witness  for  the  state  was  George  Jacob- 
son,  one  of  the  defendants.  It  is  argued  that  the  evidence  is 
not  sufficient  to  warrant  a  verdict  of  guilty,  because  that  por- 
tion of  it  introduced  by  the  state  in  corroboration  of  the  testi- 
mony of  Jacobson,  an  avowed  accomplice,  does  not  meet  the 
requirements  of  the  rule  of  law  applicable  to  such  cases.  From 
a  patient  reading  of  the  record  many  times  we  find  that  the 
corroborative  evidence  tends  to  establish,  independently  of  Ja- 
cobson's  statements,  not  only  the  commission  of  the  larceny  as 
charged,  but  also  the  defendant's  connection  therewith.  It  is 
true,  as  counsel  contends,  that,  if  the  testimony  of  the  accom- 
plice were  taken  out  of  the  case  altogether,  and  not  considered, 
there  would  not  be  sufficient  left  upon  which  to  submit  the  case 
to  the  jury  upon  the  question  of  the  defendant's*  guilt ;  but  we 
do  not  understand  that  the  statute  (Penal  Code,  Sec.  2089) 
requires  this  amount  of  corroborative  evidence.  Its  require- 
ment is  fully  met  by  evidence  which  in  itself,  and  without  the 
aid  of  that  of  the  accomplice,  tends  to  connect  the  defendant 
w4th  the  commission  of  the  particular  offense.     (^State  v.  Ged- 


26  Mont.]  State  v.  Stevenson.  .  335 

des,  22  Mont.  68,  55  Pac.  919.)  The  rule  contended  for  by 
counsel  would  prevent  a  conviction  upon  the  testimony  of  an 
accomplice  in  any  case  where  there  was  not  a  substantial  cor- 
roboration of  it  upon  every  material  point.  Were  this  the  rule, 
the  testimony  of  the  accomplice  would  generally  be  of  no  value, 
whereas  it  is  often  the  case  that,  subject  to  the  restriction  of 
the  statute,  it  is  the  only  evidence  upon  which  the  state  may 
rely.  As  was  said  in  State  v.  Galder,  23  Mont  504,  59  Pac. 
903,  the  statute  does  not,  except  by  implication,  require  evi- 
dence from  independent  sources  with  respect  to  the  corpus  de- 
liclL  But,  conceding  for  the  purposes  of  this  case  that  it  does, 
the  evidence  adduced  by  the  state  also  meets  this  requirement ; 
for  it  tends  strongly  to  show,  independently  of  the  evidence  of 
Jacobson,  that  the  particular  larceny  testified  to  by  him  was 
in  fact  committed. 

2.  The  evidence  tends  to  show  that  the  larceny  was  commit- 
ted by  Jacobson  and  Sullivan  in  the  absence  of  the  defendant, 
but  in  pursuit  of  a  prearranged  plan  by  which  they  were  to 
gather  a  band  of  horses  from  the  range  in  Teton  county,  and 
drive  them  to  Galata,  on  the  line  of  tha  Great  Northern  rail- 
way, in  Choteau  county,  where  the  defendant  would  meet  and 
assist  them  to  load  the  animals  into  cars  for  shipment  to  mar- 
ket, he  having  agreed  to  have  cars  ready  for  that  purposa  It 
appears  that  the  arrangement  was  carried  out;  that  Jacobson 
and  Sullivan  gathered  about  175  animals,  including  the  five 
described  in  the  information ;  that  they  drove  them  to  Galata ; 
that  they  were  there  met  by  the  defendant ;  that  the  three  loaded 
the  horses  on  the  cars ;  and  that,  after  signing  the  shipping  con- 
tract under  assumed  names,  all  traveled  with  the  horses  to  Sioux 
City,  Iowa,  where  a  sale  was  effected,  and  the  proceeds  divided. 
The  defendant  was  shown  to  have  assumed  control  of  the  ship- 
ping arrangements  and  to  have  directed  the  sale.  He  admitted 
in  giving  his  Testimony  that  he  assumed  possession  with  the 
defendants  from  that  point,  claiming  that  he  did  so  on  behalf 
of  his  firm  in  Sioux  City. 

Touching  the  possession  of  the  stolen  property  as  an  incrimi- 
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natory  circumstance,  the  court  instructed  the  jury  as  follows: 
**The  possession  of  stolen  property  by  the  defendants,  or 
either  of  them,  if  believed  by  you,  is  a  circumstance  proper  to 
be  considered  bv  vou  in  determininff  the  sruilt  or  innocence  of 
the  defendants,  or  either  of  them.  Corroborating  circumstances 
mav  consist  of  anv  acts,  conduct,  or  declarations  of  the  defend- 
ants,  or  either  of  them,  or  any  other  circumstances  tending  to 
.show  the  guilt  of  the  accused.*"  Counsel  insists  that  this  in- 
struction is  erroneous,  in  that  it  authorized  the  iurv  to  con- 
sider  the  possession  of  the  horses  by  either  Jacobson  or  Sulli- 
van as  evidence  of  the  guilt  of  the  defendant,  whereas  posses- 
sion by  himself  only  should  be  considered.  As  has  been  said, 
however,  there  was  evidence  tending  to  show  a  prearranged 
plan  by  defendant  and  his  associates  to  commit  the  larceny  and 
to  sell  the  fruits  of  it.  The  cause  was  submitted  to  the  jury 
upon  the  theory  that  the  defendant,  if  guilty  at  all,  was  guilty 
by  reason  of  his  having  joined  in  this  plan  with  a  view  of 
profiting  by  the  sale.  Upon  this  view  of  the  case  the  possession 
by  one  of  the  associates  of  the  property  stolen  in  pursuit  of  the 
coDunon  criminal  purpose  was  the  possession  of  them  all,  and, 
as  an  incriminatory  fact,  was  properly  to  be  considered  as 
against  the  defendant.  Any  incriminatory  act  or  statement 
done  or  made  by  one  of  the  parties  to  a  criminal  conspiracy 
during  the  pursuit  of  the  common  purpose  is  competent  as 
against  any  of  the  others  as  part  of  the  res  gestae.  {State  v. 
Byers,  10  Mont.  565,  41  Pac.  708 ;  Wharton's  Criminal  Evi- 
dence, Sec.  69S.)  Furthermore,  the  defendant's  joint  posses- 
sion with  his  codcfendants  from  the  time  he  appeared  at  Galata 
stands  as  an  admitted  fact  in  the  case.  This  being  true,  the 
possession  of  all  was  the  possession  of  each  of  them.  Upon  this 
theory,  and  so  far  as  the  criticism  in  question  is  concerned, 
fault  in  the  instruction  was  not  prejudicial. 

It  is  also  said  that  the  instruction  is  prejudicially  erroneous 
in  that  it  refers  to  stolen  property  generally,  and  not  to  that 
alleged  in  the  information  to  have  been  stolen  by  the  defendant. 
As  we  understand  the  purport  of  this  criticism,  it  is  to  the  effect 
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that  the  court  rhould  have  told  the  jury  that  possession  by  the 
defendant  of  the  pr9perty  alleged  to  have  been  stolen  by  him^ 
if  shown,  was  a  fact  to  be  considered  by  them  in  the  light  o£ 
the  other  evidence  in  arriving  at  their  verdict.  As  an  abstract 
proix>sition,  the  criticism  is  well  made.  Generally  speaking, 
the  jK)ssession  of  stolen  property  other  than  that  involved  in 
the  case  would  be  no  evidence  of  guilt  of  the  larceny  charged. 
Under  the  facts  of  tliis  case,  however,  no  injury  could  have 
resulted  from  the  language  as  used  by  the  court.  In  other 
instructions  it  was  fairly  submitted  to  the  jury  whether  the 
particular  animals  described  in  the  information  were  stolen  as 
cliarged.  The  evidence  which  tended  to  show  that  they  were 
stolen  also  tended  to  the  same  extent  to  show  that  all  the  rest 
of  the  band  was  stolen.  The  same  evidence  tended  to  show 
that  the  whole  band,  including  the  five  described  in  the  infor- 
mation, went  into  the  actual  possession  of  the  defendant.  If 
there  was  any  larceny  at  all,  there  was  a  larceny  of  the  whole 
band,  and  it  was  impossible  to  prove  the  larceny  of  the  five 
without  proving  the  larceny  of  the  rest.  The  possession  of  the 
Avhole  band,  so  far  as  it  was  an  accusatory  fact  in  the  case,  w^as 
competent  to  establish  the  larceny  of  the  five  particular  animals 
described  in  the  charge.  The  jury  could  not  have  found  upon 
the  evidence  that  the  defendant  and  his  associates  came  honestly 
by  the  five,  but  that  the  rest  of  the  band  w^ere  stolen.  There 
was  no  evidence  in  the  case  that  they,  or  any  one  of  them,  had 
in  their  possession  any  other  property  than  that  involved  in  the 
larceny  of  the  whole  band.  The  jury  could  not,  therefore,  have 
lieen  misled  as  to  the  application  which  they  should  make  of 
the  language  used  by  the  court.  For  other  reasons,  Avhich  are 
apparent,  the  instruction  is,  to  say  the  least,  not  a  model.  We 
do  not  approve  it.  It  may  have  been  prejudicial ;  but,  so  far 
as  it  is  criticised  bv  counsel,  we  do  not  think  the  defendant  was 
j)rejudiced  by  It.  - 

3.  During  ihe  argument  of  counsel  to  the  jury  one  of  coun- 
sel for  the  prosecution  made  use  of  the  following  language: 
''I  shall  show  you  (meaning  the  jury)  before  I  leave  Choteau 
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(the  place  of  irial)  that  this  defendant,  Stevenson,  has  not 
only  stolen  and  shipped  from  Teton  county  175  head  of  horses, 
but  that  he  has  stolen  and  shipped  from  this  county  many  times 
that  many  horses."  Counsel  for  the  defendant  objected  to  the 
use  of  this  language,  and  called  the  attention  of  the  court  to  it. 
Thereupon  the  court  cautioned  the  jury  to  be  governed,  in  arriv- 
ing at  their  verdict,  by  the  evidence  and  the  law  only,  and  not 
by  remarks  of  counsel,  and  admonished  counsel  to  keep  within 
the  record.  It  is  said  bv  counsel  for  the  defendant  that,  con- 
ceding  the  judgment  of  conviction  to  be  warranted  in  other 
respects,  it  should  be  reversed  on  account  of  this  misbehavior 
of  counsel  for  the  state.  We  have  set  forth  all  tliat  occurred 
at  the  time*  It  will  be  observed  that  the  court,  while  not  re- 
proving counsel  as  much  as  he  undoubtedly  deserved  for  over- 
stepping the  l)ounds  of  propriety  in  using  the  language  com- 
plained of,  did  stop  him  from  further  statements  of  the  same 
character,  and  cautioned  the  jury  to  be  governed  in  arriving 
at  their  verdict  by  the  evidence  and  the  law  only,  and  not  by 
the  remarks  of  counsel.  It  appears  that  for  the  time  being 
counsel  for  the  defendant  were  satisfied  with  the  action  of  the 
court.  At  any  rate,  no  exception  was  taken,  nor  do  we  find  in 
the  instructions  any  request  by  counsel  for  a  formal  instruc- 
tion to  the  jury  to  disregard  the  remarks  counsel  made  during 
the  argument.  The  court  therefore  neitlier  failed  nor  refused 
to  do  its  duty  in  the  premises,  and  counsel  are  in  no  position 
at  this  time,  upon  the  record  before  us,  to  say  that  the  court 
])erinitted  any  prejudicial  error  to  come  into  the  case  during  the 
progress  of  the  trial.  It  is  only  where  the  court  has  failed  to 
do  its  duty  in  such  cases,  and  such  failure  is  made  to  appear 
in  tlie  record  bv  proi>er  bill  of  exceptions,  that  this  court  may 
interfere.  It  Is  only  the  action  of  the  trial  court  that  this 
court  may  review,  and  nnt  the  action  of  the  prosecuting  attor- 
ney. So,  if  it  does  not  appear  that  the  trial  court  has  Ijeen 
guilty  of  any  neglect  of  duty  in  the  premises,  there  is  nothing 
before  this  court  for  review.  (State  v.  Biggerstaff,  17  Mont. 
510,  43  Pac.  709;  >S7aif^  v.  Cadottc,  17  Mont.  315,  42  Pac 
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So7;- State  v.  Gay,  18  Mont.  51,  44  Pac.  411;  State  v.  Bloor, 
20  Mont.  574,  52  Pac.  611 ;  State  v.  Ilurst,  23  Mont.  484,  59 
Pac.  911.) 

The  judgment  and  order  appealed  from  are  affirmed. 

Affirmed. 

Eehearing  denied  March  31,  1902. 


STATE,  Eespondent,  v.  TOWXER,  Appellant. 

(No.  1.728.) 
(Submitted  January  20,  1002.     Decided  March  3,  1002.) 

Criminal  Law — Gambling — Sentence — Parjment  of  Fine — Im- 
prisonment on  Default — General  Act — Special  Statute — Re- 
peal— Effect —  Construction  of  Statutes. 

1.  Penal  Code  1805,  Sec.  2224,  which  permitted  the  court  In  every  case  where 
a  defendant,  on  a  conviction  of  crime,  was  adjudged  to  pay  a  fine,  to  also 
imprison  him  until  both  fine  and  costs  were  satisfied,  not  exceeding  one 
day  for  every  $2  of  the  fine  and  costs,  was  not  in  any  manner  repealed  by 
Laws  1807,  p.  81,  providing  for  the  imprisonment  of  one  convicted  of 
gambling  until  the  fine  and  costs  were  paid,  not  exceeding  five  years  in  the 
state  penitentiary,  for  the  latter  act  did  nothing  more  than  exempt  Judg- 
ments on  convictions  of  gambling  from  the  operation  of  the  general  law ; 
and  hence,  after  its  repeal,  a  person  convicted  of  gambling  was  properly 
sentenced  under  the  general  law. 

2.  Penal  Code  1805,  Sec.  2224,  permitted  the  court  in  every  case  where  a 
defendant,  on  conviction  of  crime,  was  adjudged  to  pay  a  fine,  to  also  im- 
prison him  "until  the  fine  and  costs  were  satisfied,"  not  exceeding  one  day 
for  every  $2  of  the  fine  and  costs.  Laws  1001,  p.  167,  Sec.  -,  provided  for 
the  punishment,  on  conviction  of  gambling,  by  a  fine  and  "imprisonment 
until  the  fine  and  costs  were  paid."  Heldj  that  the  word  "paid"  in  the 
latter  act  was  synonymous  with  the  word  "satisfied"  as  used  in  the  general 
act,  and  hence  a  perso^  convicted  of  gambling  could  be  imprisoned  not  tJD 
exceed  one  day  for  every  $2  of  the  fine  and  costs. 

3.  A  person  cannot  complain  that  he  has  been  committed  for  a  shorter  time 
than  the  maximum  autliorized  by  law  in  default  of  the  payment  of  the 
fine  and  costs  assessed  against  him  on  conviction  of  a  crime. 

Appeal  from,  District  Court,  Silver  Bow  County;  J.  B.  Mc- 
Cleiman,  Judge. 
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T.  O.  Towis^ER  was  convicted  of  gambling,  and  appeals.  Af- 
firmed. 

Mr.  C.  M,  Parr,  Mr,  Robert  B.  Smith,  Mr.  G.  M.  Sinclair, 
and  Mr.  W.  II.  Levy,  for  Appellant. 

The  title  of  the  act  of  1897  declares  its  enactment  to  be  for 
the  purpose  of  lepealing  "all  laws  in  conflict  with  this  act." 
Section  2224  being  a  law,  and  in  conflict  with  the  act,  is  by  the 
title  and  Section  11  of  the  act  repealed ;  and  thereupon  ceased 
to  exist  so  far  as  the  law  of  gambling  is  concerned.  Section 
2224  was  also  repealed,  regardless  of  the  question  of  whether 
there  was  a  conflict  or  not,  by  the  fact  that  the  act  of  1897  was 
a  general  revisory  act,  which  covered  the  whole  subject,  crimes, 
I)enalties  and  all,  of  gambling.  The  rule  of  construction  is  that, 
where  a  later  ^ct  of  the  legislature  covers  the  entire  ground  of 
the  subject  matter  of  former  laws,  as  the  acts  of  1897  and  1901 
do,  penalties  and  all ;  and  where  they  were  evidently  intended 
as  a  substitute  for  the  former  law,  the  same  will  be  repealed 
though  there  may  be  no  express  words  to  that  effect.  (Inman 
V.  State,  47  S.  W.  Eep.  558 ;  Ptdashi  v.  Downer,  10  Ark.  589 ; 
Blackwell  v.  State,  47  Ark.  488 ;  In  re  Fordpn,  57  Pac.  Eep. 
376 ;  Little  v.  Coggswelly  20  Ore.  325 ;  Ins.  Co.  v.  Riggon,  48 
Pac.  Kep.  476.) 

"When  it  is  apparent  that  a  later  statute  is  revisory  of  the 
entire  matter  of  an  earlier  one,  and  is  designed  as  a  substitute 
therefor,  the  later  substitute  will  prevail  and  the  earlier  one 
will  be  held  to  have  been  superseded ;  though  there  may  be  no 
inconsistencies  or  repugnancies  between  them."  (MorCk  v.  Jas- 
tro  et  al.,  58  Pac.  Rep.  372.)  In  this  case  the  court  said:  "We 
are  of  the  opinion  that  it  was  the  intention  of  the  legislature  to 
make  a  new  law,  so  that  the  present  law  differed  from  the  for- 
mer, and  that  the  new  law,  embracing  all  that  was  intended  to 
be  preserved,  of  the  old,  omitted  what  was  not  so  intended,  be- 
cause complete  in  itself,  and  repealed  all  other  laws  on  the  sub- 
ject embraced  within  it.     The  authorities  on  this  subject  are 
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clear  and  uniform."  {Murdoch  v.  City  of  Memphis,  20  Wall. 
590;  Pierpont  v.  Crouch,  10  Cal.  315;  City  and  County  of 
Sacramenio  v.  Bird,  15  Cal.  295 ;  State  v.  Conklirig,  19  Cal. 
501 ;  Charnocl'  v.  Rose,  70  Cal.  189 ;  Black  Inter.  Laws,  page 
116;  Sedg.  St.  and  Const.  Law,  page  124;  Fisk  v.  Hejuirie, 
142  U.  S.  459;  Kifig  v.  Cor)iell  lOG  U.  S.  395; 
DisL  of  Col  V.  Hidton,  143  U.  S.  18.)  "It  is  not 
so  niiicli  a  repeal  by  implication  as  it  is  that  the  legislature 
liaving  made  a  now  and  complete  expression  of  its  will  upon  the 
subject,  this  last  expression  must  prevail,  and  whatever  is  ex- 
cluded therefrom  must  be  ignored."  (Idem;  Benncrs  v.  State, 
26  So.  Rep.  942;  Mercer  v.  State,  60  Pac.  Eep.  348.)  "An 
act  which  repeals  by  direct  reference  nearly  all  the  laws  on  the 
subject,  and  then  adds  a  general  clause,  %gether  with  all  acts 
and  parts  of  acts  inconsistent  herewith,'  and  which  embraces 
the  entire  subject  matter  of  certain  prior  acts  not  referred  to 
directly,  making  changes  on  the  point  in  que&tion,  and  adding 
other  provisions,  operates  as  a  repeal  of  such  prior  acts.''  (JJ. 
S.  v.  Cheeseman-,  3  Sawyer  (IT.  S.),  424;  People  v.  Tinsdale, 
57  Cal.  104;  State  v.  V^'hiiworih,  8  Port.  (Ala.)  434;  23  Enc. 
Law,  497,  and  cases  cited.)  "The  act  prohibiting  gambling 
covers  the  whole  ground  of  the  previous  statute  and  includes 
every  offense  (and  penalty)  connected  with  the  subject  matter; 
and  as  it  provides  a  different  and  in  some  respects  a  milder 
punishment  for  these  offenses  than  the  previous  statutes,  it  re- 
peals them  as  far  as  the  same  offenses  are  intended  to  be  pun- 
ished by  it."  {State  v.  Whitworth,  8  Port.  (Ala.),  434;  Comm. 
V.  Davis,  11  Gray  (Mass.),  48.)  "A  later  statute,  the  evident 
intention  of  which  is  to  furnish  the  exclusive  rule  governing  a 
certain  case,  repeals  by  implication  an  earlier  law  on  the  same 
subject."  (23  Enc.  Law,  484;  People  v.  Lytle,  1  Idaho,  143; 
Druggist  Cases,  85  Tenn.  449.)  "The  general  rule  that  where 
a  statute,  not  merely  cumulative  of  common  law,  or  of  previous 
statutes,  and  not  made  to  cure  deficiencies  therof,  is  designed 
to  create  a  new  and  independent  system,  and  to  dispose  of  the 
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wliolo  subject  of  legislation,  it  is  the  only  law  upon  the  subject, 
and,  without  express  repealing  clause,  displaces  the  old  rules 
and  statutes."  {Baker  v.  Bell,  46  Ala.  221 ;  Towle  v.  Marrett, 
14  Am.  Dec.  20C;  23  Enc.  Law,  487,  and  cases  cited.)  "Two 
different  punislmienrs  for  precisely  the  same  offense,  with  no 
variation  in  its  elements,  and  no  modifying  discretion  in  the 
court  cannot,  in  the  nature  of  things,  subsist  together  ^  *  * 
and  a  milder  new  punishment  repeals  a  severer  old."  (Bish. 
Stat.  Crimes,  Sec.  1G8.)  '^Though  a  subsequent  act  be  not  re- 
pugnant to  a  prior  one  relating  to  the  same  subject,  if  it  was 
clearly  intended  to  prescribe  the  only  rule  in  relation  to  the 
subject  it  repeals  the  earlier  law."  {Anderson  v.  City  of  Cam- 
den,  33  Atl.  Rep.  (X.  J.)  84:6;  People  v.  Medill,  3G  K  Y.  S. 
534.)  "A  general  revision  of  an  act  repeals  by  implication  all 
former  acts  on  the  same  subject,  whether  repugnant  thereto  or 
not."  {JernUjan  v.  Holden,  IG  So.  Rep.  41;  Buchanan,  v. 
Comm.,  25  S.  W.  Rep.  2G5;  Mersereau  v.  Mersereav.,  26  Atl. 
Rep.  (N.  J.)  GS2.)  ^*Tho  reix^al  of  a  statute  which  was  a  re- 
vision of,  and  a  substitute  for,  a  former  act  to  the  same  effect 
which  was  therefore  rej^ealed,  cannot  bo  deemed  to  revive  the 
previous  act,  for  this  would  be  plainly  contrary  to  the  intention 
of  the  legislature.''  (Suth.  Stat.  Const.  Sec.  168;  Butler  v. 
Russell,  3  Cliff.  251;  Moody  v.  Seaman,  46  Mich.  74;  Goodno 
V.  Oshkosh,  31  Wis.  127;  People  v.  Supervisors,  67  X.  Y.  100; 
Harris  v.  Supervisors,  33  Ilun.  279 ;  Milne  v.  Ruber,  3  Mc- 
Lean, 212;  State  v.  Ilaughtcr,  70  Mo.  484;  State  \\  Conkling, 
19  Cal.  501;  People  v.  Tyler,  36  Cal.  522.) 

We  contend  that  the  action  of  the  court  in  calling  to  its  aid 
Section  2224  of  the  Penal  Code  designating  the  manner  in 
which  and  the  time  of  imprisonment  was  wholly  unauthorized, 
l>ecause,  so  far  as  the  act  of  1901  is  concerned,  and  the  legisla- 
tion respecting  gambling.  Section  2224  of  the  Penal  Code  has 
l)een  repealed,  not  only  by  necessary  implication,  but  by  the 
exact  and  expressed  provisions  of  the  act  of  1897.  But  the 
method  of  enforcing  the  payment  or  settlement  of  a  fine  under 


26  Mont]  State  v.  Towner.  343 

Section  2224  of  the  Penal  Code  is  so  directly  and  emphatically 
in  conflict  with  the  method  of  enforcing  payment  prescribed  in 
the  act  of  1901  that  Section  2224  would  necessarily  be  repealed 
by  implication,  if  it  had  not  already  been  repealed  by  the  1897 
law,  and  was  not  expressly  repealed  in  the  1901  act.  Upon  this 
question  we  desire  to  submit  to  the  court  a  few  authorities  which 
we  believe  to  be  absolutely  conclusive  of  this  question :  Bright- 
man  V.  Kinier,  22  Wis.  55 ;  Somei's  v.  Common.ivealtli,  33  S.  E. 
o81 ;  Dickinson  v.  State,  41  S.  W.  750;  Rogers  v.  ^Yatro'US,  8 
Tex.  ()2;  Cain  v.  State,  20  Tex.  355;  Tunstall  v.  ^Vormley,  54 
Tex.  47G;  Stirman  v.  State,  21  Tex.  734;  Dillo7i  v.  Blcknell, 
4:7  Pac.  937;  Sedgwick  on  Statutory  Law;  Commonwealth  v. 
KeUiher,  12  Allen,  481 ;  United  States  v.  Reese,  92  U.  S.  214; 
Barnet  v.  Muncie  Nai'l  Bank,  98  U.  S.  558 ;  Sutherland  on 
Statutory  Construction,  Sees.  137,  139 ;  Sacramento  v.  Bird, 
15  Cal.  295-6;  Sedgwick  on  Statutory  Construction,  page  100 
and  note;  Sedgwick  on  Statutory  Construction,  pages  104-5; 
United  States  v.  Barr,  24  Federal  Cases,  14527;  Ogden  v. 
Witherspoon,  18  Fed.  Cases,  10461.) 

"Penal  statutes  are  to  be  strictly  construed.  That  is,  con- 
strued strictly  in  those  parts 'which  are  against  the  defendant, 
but  liberally  construed  in  those  parts  which  are  in  his  favor, 
that  is  for  his  ease  and  exemption.  Xo  person  is  to  be  made 
subject  to  such  statutes  by  implication ;  and  where  doubts  arise 
concerning  their  interpretation  such  doubts  are  to  weigli  only 
in  favor  of  the  accused."  (ILMurii  v.  St.  Paul  Ry.  Co,,  23 
IMont.  241 ;  State  v.  Bryant,  90  Mo.  534,  and  2  S.  W.  R.  836; 
Bish.  Stat.  Crimes  (2d  Ed.),  Sees.  193,  194  and  227;  Terr. 
V.  Hopkins,  59  Pac.  Rep.  976 ;  Enc.  Law  (2d  Ed.),  V.  23,  page 
298,  and  cases  cited;  Newell  U.  Mill  Co,  v.  Muxlow,  115  N. 
T.  170.) 

We  confess  that  an  extended  reseach  has  failed  to  find  any 
authorities  bearing  directly  on  this  question.  Our  Penal  Code, 
including  Section  2224,  we  take  from  that  of  the  state  of  Cali- 
fornia. There  is  a  line  of  decisions  of  the  supreme  court  of  the 
state  beginning  with  Ex  parte  Harrison,  63  Cal.  299 ;  and  end- 
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iiig  with  Ex  parte  Sing  Ah  Ton/f,  24  Pac.  Rep.  181,  construing 
a  ;^ection  similar  to  our  Section  2224  in  relation  to  other  sec- 
tions of  the  same  Code.  But  never,  to  our  knowledge,  have  the 
California  courts  been  called  upon  to  construe  such  a  section 
of  the  code  as  to  its  bearing  on  the  provisions  of  another  and 
later  system  of  law.  On  December  3,  1890,  the  supreme  court 
of  the  state  of  Washington  decided  the  case  of  Foster  v.  State, 
25  Pac.  Rep.  459.  In  that  case  the  court  was  called  upon  to 
construe  somewhat  similar  sections  of  the  Penal  Code.  (Code 
of  Washington  of  1883.) 

Mr.  James  Donovan,  Attorney  General,  for  the  State. 

ilR.  JUSTK^E  illLBURX  delivered  the  opinion  of  the 
court. 

Defendant  was  convicted  of  a  violation  of  Section  2  of  the 
Act  of  the  legislature  approved  March  15,  1901,  respecting 
gambling  (Laws  of  1901,  page  1G6).  lie  was  sentenced  to  pay 
a  fine  of  $100,  and  to  be  imprisoned  in  the  county  jail  until  the 
fine  was  paid,  the  imprisonment  not  to  exceed  one  day  for  every 
$2  of  said  fine.    He  appeals  from  the  judgment. 

He  assigns  as  error  that  the  court  erred  in  entering  judg- 
ment. He  inquires:  ^'Did  the  trial  court  err  in  sentencing  the* 
defendant  to  imprisonment  at  the  rate  of  two  dollars  per  day  ?" 
Having  argued  that  this  question,  which  is  quoted,  must  be  an- 
swcrod  in  the  affirmative,  appellant  concludes  that  the  judgment 
is  absolutelv  void. 

The  validitv  of  the  statute  is  thus  attacked,  but  whether  in 
whole  or  in  part  there  is  no  sj)ecification  to  indicate.  In  the 
argument,  however,  we  find  this  language:  '^Therefore  we  con- 
tend that  the  judgment  of  the  court  pronounced  in  this  cause  is 
absolutely  void,  and  that,  so  far  as  the  provisions  of  this  Act 
referring  [to]  the  metliod  of  enforcing  the  payment  of  the  fines 
])roscribed  is  concerned,  tlie  act  is  unconstitutional  and  void  in 
that  respect."   The  argument,  extending  over  all  of  the  37  pages 
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of  the  brief,  excepting  two  pages  of  statementj  is  devoted  to  an 
attempt  to  show  that  the  passage  of  Section  1  of  the  Act  of  1897, 
as  to  gambling  (Laws  of  1897,  page  81),  providing  that  one 
lined  for  a  violation  of  the  section  "must  be  imprisoned  until 
such  fine  and  costs  are  paid,  such  imprisonment  not  to  exceed 
five  years  in  the  state  penitentiary,"  had  the  effect  of  repealing, 
so  far  as  gambling  is  concerned.  Section  2224  of  the  Penal  Code 
of  1895 ;  and  that  the  repealing  of  the  Act  of  1897  did  not  re- 
enact  said  Section  2224 ;  and,  f  ui*ther,  that  the  present  Act  of 
1901,  so  far  as  it  provides  that  ^*every  person  convicted  of  a 
violation  of  Section  2  of  this  Act  must  be  imprisoned  until  such 
fine*  and  costs  are  paid,''  is  unconstitutional  and  void,  said  term 
of  imprisonment  being  perpetual  in  the  case  of  those  unable  to 
pay.  Section  2224  of  the  Penal  Code  of  1895  is  as  follows: 
^'A  judgment  that  the  defendant  pay  a  fine  and  costs  may  also 
direct  that  he  l>e  imprisoned  until  both  fine  and  costs  are  satis- 
fied, specifying  the  extent  of  the  imprisonment,  which  must  not 
exceed  one  dav  for  everv  two  dollars  of  the  fine  and  costs." 

We  do  not  believe  that  the  enactment  of  the  statute  of  1897, 
suyra,  providing  in  Section  1  that  the  defendant,  if  convicted, 
should  be  imprisoned  until  the  fine  and  costs  are  paid,  such  im- 
prisonment not  to  exceed  five  years  in  the  state  penitentiary, 
repealed  Section  2224  in  any  wise.  It  is  better  to  say  that,  if 
it  affected  Section  2224  at  all,  it  excepted  the  judgment  under 
sai<l  section  of  llic  gambling  law  from  its  operation. 

If  tlie  Act  of  1897  excepted  gambling  cases  as  a  class  from  the 
operation  of  said  Section  2224,  we  are  of  the  opinion  that  after 
the  re])eal  of  the  statute  of  1897,  making  the  exception,  the  gen- 
eral statute,  which  was  in  force  all  the  time,  would  then  bo  ap- 
plicable to  all  cases  according  to  its  terms,  as  is  held  in  Smith 
v.  Iloyi,  14  Wif5.  252,  and  Goodno  v.  City  of  Oshkosh,  31  Wis. 
131.     The  repealing  of  the  exception  would  leave  no  exception. 

The  section  (2224)  permits  the  court,  after  adjudging  a  de- 
fendant to  pay  a  fine,  to  direct  that  he  be  imprisoned  until  both 
fine  and  costs  ore  satisfied,  specifying  the  extent  of  the  impris- 
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*  niii'^-iit,  v.hir-li  iiiii-t  n<'t  cxr^cird  one  dav  for  everv  ^2  of  the  fine 

illi'l   costs. 

l'l'»n  the  qiit:-ti'«n  \vh<**ht.T  said  section  now  applies  to  the 
II i«  de  iff  Mifor^iiiiT  tlie  en]],  cti^n  of  the  fine  and  co?ts  nnder  the 
I»rr-riit  hiw  ajH'tllant  <ay>  that  u{h.ii  an  extended  ^e^:ea^ch  he 
ha>  faih  d  to  find  anv  auth'.rities  directlv  ii])on  the  matter. 

Ihf  the  wr,r  I>  '\-ari>fied"  i  Section  2224,  Penal  Code)  and 
"juiid'  (Sc-cliiiii  2,  Act  <»f  llMjl  )  mean  the  same  things  If 
tli(<e  \vord<  Wire  imt  inT<iide<l  hv  the  leiri?latnre  to  mean  the 
^anie  in  the  matter  of  the  penalty  for  the  said  oflFense,  then  Sec- 
tion 2224-  wrnid  not  aj^ply,  l>eeause  the  fine  and  costs  would 
have  to  he  paid  in  money,  and  not  sati>fied  hy  lapse  of  time. 
If,  h<  wever,  tlie  word  **i»ay"  means  "satisfied,"  as  appears  to 
he  its  meaninir  (Wel)ster's  International  Dictionaiv;  Centurv 
Dictionary),  then  there  is  no  conflict  hetwt^n  said  Section  2224 
and  tliat  part  of  the  law  of  1901  referred  to.  If  the  fine  and 
ctsts  must  he  paid  in  money  l^efore  the  release  of  the  prisoner, 
tlien  the  penalty,  in  the  case  of  one  nnable  to  thus  pay,  means 
inipris^mnu^nt  for  life,  unless  the  executive  interfere  to  pardon 
tlie  delinquent  (»ffender.  But  if  the  law,  so  far  as  the  mode  of 
c(dlK»tion  of  the  jK^nalty  is  c<»ncerned,  is  imconstitntional  and 
void,  then  wonhl  not  the  Section  2224  apply  ?  But  we  do  not 
think  it  nc*cessarv  to  decide  whether  the  law  is  thus  unconstitu- 
tional.  If  it  l)e  so,  then  it  would  l)e,  in  respect  of  the  mode  of 
collection,  as  if  it  had  never  been  enacteil,  and  Section  2224 
would  fix  the  manner  of  enforcing  satisfaction  of  the  judgment. 
If  it  l)e  valid,  and  the  words  "satisfied"  and  "paid''  were  in- 
tended to  be  and  are  synonymous  in  this  behalf,  then  that  part 
of  the  section  of  the  law  of  1901  i)roviding  that  the  defendant 
shall  be  imprisoned  until  the  fine  and  costs  be  paid  is  unneces- 
sarily inserted  in  the  Act,  as  it  mean  simply  imprisonment 
until  satisfaction  of  the  judgment  is  made  according  to  law, 
the  law  being  said  Section  2224,  and  Sections  2225,  2226,  2227, 
222^,  2241  and  2242  of  the  Penal  Code. 

We  are  of  the  opinion  that  the  word  "satisfied"  in  Section 
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2224  of  the  Penal  Code  of  1805  and  the  word  "paid"  in  the 
said  section  of  :he  Act  of  1901  mean  the  same  thing;  that  the 
said  section  of  the  Penal  Code  applies  to  the  enforcing  of  the 
penalty  under  Section  2  of  the  said  Act  of  1901 ;  and  that  the 
judgment  complained  of  is  not  invalid,  and  must  be  affirmed. 

In  the  oral  argument  some  point  was  made  upon  the  fact  that 
there  is  no  mention  in  the  judgment  of  the  matter  of  costs.  The 
defendant  cannot  complain  that  the  judgment  ordered  him  com- 
mitted for  a  less  time  than  mifi^ht  have  been  ordered  in  default 
of  the  payment  of  costs. 

Affirmed. 


CASES    DETERMINED 


SUPREME   COURT 


MARCH  TERM,   1902. 


present: 
The  Hon.  Theo.  Bkantlt,  Chief  Justice. 
The  Hon.  William  T.  Pigott, 


George  R.  Milbubn', 


Associate  Justices. 


TE,  Respoxdent,  v.  WOODMAN,  Appellant. 

{Ko.    1,742.) 

Submitted  January  21,  1902.    Decided  March  10,  190Z.) 

—Nicl-el  in  the  Slot  Machines — DisU-ibuiion  of  Ci- 
Canslihdional  Law—Class  Legislation  —  Statutory 
ciion, 

g  that  I.nvK  fl  1001,  p.  IflO,  Ste.  2,  pan[ih«8  proprietors  of  game* 
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2.  Laws  of  1901,  p.  166,  Sec.  2,  prohibits  the  conduct  of  games  of  chance,  and, 
among  others,  that  of  running  a  nickel  in  the  slot  machine,  "for  money, 
checks,  credits,  or  any  representative  of  value,  or  for  any  property  or  thing 
whatever."  Held,  thai  a  nickel  in  the  slot  machine,  involving  in  its  oper- 
ation the  element  of  chance  as  to  whether  the  player  obtained  in  cigars 
more  or  less  than  the  value  of  his  money,  was  prohibited  thereby. 

3.  The  mle  of  construction  that,  where  general  words  follow  particular  ones, 
they  must  be  construed  as  applicable  to  things  of  the  same  class,  is  a  rule 
to  be  used  as  an  aid  in  ascertaining  the  legislative  Intent,  and  not  for  the 
purpose  of  controlling  the  Intention  of  a  statute  or  of  confining  Its  oper. 
atlon  to  narrower  limits  than  the  legislature  Intended. 

Appeal  from  District  Court,  Leiuis  and  Clarice  County; 
Henry  C.  Smith,  Judge. 

Elmer  E.  Woodman  was  convicted  of  running  a  nickel  in 
the  slot  machine  in  violation  of  the  law,  and  he  appeals.  Af- 
firmed. 


Messrs.  Nolan  &  Loeh,  for  Appellant. 

The  law  under  consideration  is  unconstitutional,  for  the  rea- 
son that  it  is  class  legislation.  {In  re  Lang  ford,  57  Fed.  574.) 
Assuming,  however,  that  the  constitutional  objection  urged  is 
not  well  taken,  we  insist  that  under  well  settled  rules  of  statu- 
tory construction,  the  use  of  the  nickel  in  the  slot  machines  for 
the  distribution  of  merchandise  or  cigars  is  not  prohibited  by 
the  law  under  consideration.  It  seems  to  us  that  the  doctrine 
of  ejusdem  generis,  universally  recognized,  would  exclude  from 
the  operation  of  this  law  the  use  of  the  nickel  in  the  slot  ma- 
chines for  the  distribution  of  cigars.  (People  v.  New  York, 
84  X.  Y.  565;  People  v.  Richards,  108  K  Y.  137;  State  v. 
Gilmore,  11  S.  W.  Rep.  620 ;  Com.  v.  Kemmerer,  13  S.  W.  Eep. 
108 ;  State  v.  Black,  75  Wis.  492 ;  Alabama  v.  Montague,  117 
U.  S.  609 ;  Shirk  v.  People,  121  111.  65 ;  Rennick  v.  Boyd,  99 
Penn.  St.  555;  McDade  v.  People,  29  Mich.  44;  Mclntyre  v. 
Ingraham,  35  Miss.  53 ;  City  of  Lynchhurg  v.  Norfolk,  etc.,  56 
A.  M.  Rep.  592,  80  Va.  237;  State  v.  McGarry,  21  Wis.  503; 
American,  etc.  Co.  v.  Moore  et  al.y  5  Mich.  368 ;  White  v.  July, 
etc.,  34  Ga.  199 ;  Com.  v.  Dejardin,  126  Mass.  47 ;  City  of  St. 
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Louis  V.  Laughlin,  49  Mo.  559;  Power  v.  Commissioners,  7 
Mont.  86.) 

A  penal  statute  must  be  strictly  construed,  and  no  considera- 
tion of  public  policy  will  allow  a  court  to  construe  a  statute  to 
embrace  an  offense  not  clearly  within  its  terms.  {Ming  v. 
Truett,  1  Mont.  326;  State  v.  Ha/ys,  13  Mont.  119.) 

M7\  James'  Donovan,  Attorney  General,  for  the  State. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court. 

The  defendant  was  charged  by  information  with  a  violation  of 
the  Act  of  the  Seventh*  I>egislative  Assembly  (Laws  1901,  p. 
16G),  by  willfully  and  unlawfully  running  and  conducting,  and 
permitting  to  be  run  and  conducted,  a  certain  nickel  in  the  slot 
machine  for  cigars,  in  his  cigar  store  in  the  city  of  Helena.  A 
general  demurrer  was  interposed  to  the  information,  and  over- 
ruled. Thereupon  the  defendant  entered  his  plea  of  not  guilty. 
A  trial  was  had,  which  resulted  in  a  verdict  of  conviction.  A 
motion  in  arrest  of  judgment  w^as  overruled,  and  the  defendant 
was  sentenced  to  pay  a  fine.  The  facts  submitted  to  the  jury 
were  embodied  in  an  agreed  statement,  signed  by  counsel,  and 
are  as  follows:  "On  the  23d  day  of  September,  1901,  Elmer 
E.  Woodman  was  running  a  cigar  store  in  the  city  of  Helena, 
Lewis  and  Clarke  county,  Montana.  On  said  day  he  had  on 
his  counter  what  is  known  as  a  ^nickel  in  the  slot  machine.' 
This  machine  is  a  contrivance  which  has  a  pack  of  cards  on 
rollers,  exhibiting  five  cards  at  a  time,  and  with  an  aperture  for 
the  deposit  of  a  nickel.  When  tliQ  nickel  is  deposited  a  spring 
is  pressed,  which  sets  the  roller  revolving,  and  when  the  revolu- 
tion ceases  five  ( ards  are  brought  into  view  out  of  the  fifty-two 
cards  in  the  pack.  Under  rules  wliic}i  govern  the  machine,  if 
in  those  five  cai-ds  thus  appearing  a  pair  of  kings  appears,  the 
player  gets  one  cigar;  if  a  pair  of  aces,  two  cigars  are  paid; 
if  two  pairs  are  shown  in  the  five  cards,  the  player  gets  two 
cigars;  if  three  of  a  kind  are  shown,  the  player  gets  three 
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cigars ;  if  a  straight  (that  is,  five  cards  of  consecutive  numbers) 
or  a  flush  (that  is,  five  cards  of  the  same  suit)  is  shown,  the 
player  gets  five  cigars ;  if  a  full  hand  (that  is,  three  of  one  kind 
and  a  pair)  is  shown,  the  player  gets  ten  cigars;  and  if  a 
straight  flush  (that  is,  five  cards  of  consecutive  numbers  of  the 
same  suit)  is  shown,  the  player  gets  twenty-five  cigars ;  and  if 
a  royal  flush  (that  is,  an  ace,  king,  queen,  jack,  and  ten  spot 
of  the  5ame  suit)  is  shown,  the  player  gets  one  hundred  cigars 
for  five  cents.  If  of  the  five  cards  then  exhibited  in  the  manner 
alx)ve  set  forth  none  of  the  above  combinations  appear,  the 
player  gets  nothing ;  but  the  player  takes  the  chance  of  getting 
for  five  cents  one  cigar,  or  for  five  cents  he  may  get  two  cigars, 
or  for  five  cents  he  may  get  three  cigars,  or  for  five  cents  he 
may  get  five  cigars,  or  for  five  cents  he  may  get  ten,  cigars,  or 
for  five  cents  he  may  get  twenty-five  cigars,  or  for  five  cents 
he  may  get  one  hundred  cigars,  or  for  five  cents  he  may  get 
nothing.  The  cigars  distributed  sell  for  and  are  worth  twelve 
and  one-half  cents  each. 

On  the  23d  day  of  September,  1901,  Knute  Opheim  went 
into  the  store  of  Elmer  E.  Woodman,  and  commenced  playing 
the  nickel  in  the  slot  machine  above  described.  On  this  occa- 
sion he  played  ten  nickels.  For  some  of  said  nickels  he  received 
nothing  whatever.  With  some  of  the  nickels  the  cards  appear- 
ing were  in  such  combinations  that  he  got  nothing  whatever, 
and  in  one  instance  the  combination  of  the  cards  was  such  that 
for  the  nickel  he  got  two  cigars.  On  the  same  day  August  Fack 
put  one  nickel  into  the  slot  machine  and  got  nothing  whatever, 
and  he  put  in  a  second  nickel  and  two  pairs  of  cards  were  ex- 
hibited, and  ho  got  two  cigars.  On  the  third  nickel  placed  in 
said  slot  machine  he  got  nothing  whatever.  On  the  fourth 
nickel  he  got  -nothing  whatever.  On  the  fifth  nickel  so  placed 
in  said  slot  machine  he  got  three  cards  of  the  same  kind,  and 
received  three  cigars,  making  a  total  of  five  cigars  that  he  got 
for  tlie  five  nickels  that  he  deposited.  Ed.  S.  Walker  deposited 
several  nickels  in  said  machine  on  the  above-named  date,  and 
received  nothing  whatever  for  tlie  same.     Others  on  the  same 
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occasion  deposite<l  nickels  in  the  said  machine,  pressed  the 
lever,  the  cards  revolved,  but  they  received  nothing  whatever 
for  the  money  so  deposited.  Others  deposited  nickels  in  the 
said  machine,  and  the  cards  so  appeared  that  they  received 
cigars  greater  in  value  than  the  nickels  so  deposited.  Xo  checks 
of  anv  kind  were  used  or  issued  bv  tlie  defendant  Elmer  E. 
Woodman  while  said  machine  was  being  playeil.  This  machine 
was  placed,  operated  and  conducted  in  the  city  of  Helena,  I^wis 
and  Clarke  county,  state  of  Montana.  At  the  time  of  the  pass- 
age of  the  law  under  which  tliis  prosecution  is  brought,  there 
were  in  use  and  operation  in  the  city  of  Helena  and  elsewhere 
in  Montana  nickel  in  the  slot  machines  of  different  kinds,  in 
the  operation  of  which  the  player  was  paid  in  money  instead 
of  cigars;  that  is,  money  exclusively." 

The  defendant  has  appealed  from  the  judgment,  and,  not 
challenging  the  sufficiency  of  the  information  in  other  respects, 
presents  for  determination  two  questions  raised  by  his  demur- 
rer and  motion  in  arrest  of  the  judgment  upon  the  validity  and 
construction  of  that  section  of  the  statute  under  which  the  con- 
viction was  had.  These  questions  are:  (1)  Is  section  2  of  the 
Act  unconstitutional  because  it  is  class  legislation?  And,  (2) 
admitting  the  constitutionality  of  tliis  section,  does  the  use  of 
a  nickel  in  the  slot  machine  for  the  distribution  of  cigars,  as 
shown  by  the  facts  in  this  case,  fairly  fall  within  its  terms  ? 

1.  The  Act  is  entitled  "An  Act  to  prohibit  gambling  within 
the  state  of  Montana,  to  provide  penalties  for  violations  of  this 
act,"  etc.    The  parts  of  it  pertinent  here  are  the  following: 

"Section  1.  Every  person  who  deals  plays,  carries  on,  opens 
or  causes  to  be  openeil,  or  who  conducts  or  causes  to  be  con- 
ducted, either  as  owner  or  employee,  any  game  of  monte,  lans- 
qucntet  [lansquenet],  rouge  et  noir,  dondo,  tan,  fan-tan,  per- 
centage, stud  horse  poker,  craj^s,  seven  and  a  half,  twenty-one, 
or  any  banking  or  percentage  game,  or  any  game  commonly 
known  as  a  sure  thing  game,  for  money,  checks,  credits,  or  any 
representative  of  value,  or  for  any  property  or  thing  whatever, 
any  peeposcope  or  nickel-in-the-slot  machine,  exposing  to  view 
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lewd,  indecent  or  obBcene  pictures,  is  punishable  by  a  fine  of 
not  less  than  five  hundred  dollars  nor  more  than  one  thousand 
dollars,  and  every  person  convicted  of  a  violation  of  this  sec- 
tion must  be  imprisoned  until  such  fine  and  costs  are  paid. 

"Sec*  2.*  Every  person  who  carries  on,  opens  or  causes  to 
be  opened  or  w^ho  conducts  or  causes  to  be  conducted,  any  game 
of  faro,  roulette,  draw  poker,  stud  horse  poker,  or  what  is  com- 
monly called  round-the^table  poker,  or  solo,  or  any  game  of 
chance  played  with  cards,  dice  or  any  device  whatever,  or  who 
runs  or  conducts  any  nickel-in-the-slot  machine  or  other  similar 
machine  or  permits  the  same  to  be  run  or  conducted,  other  than 
the  games  commonly  known  as  sure-thing  gamee,  for  money, 
cheeks,  credits,  or  any  representative  of  value,  or  for  any  prop- 
erty or  thing  .vhatever,  and  any  person  owning  or  in  charge 
of  any  saloon,  beer  hall,  bar  room,  cigar  store  or  other  place 
of  business  or  any  place  where  drinks  are  sold  or  served,  who 
permits  any  of  the  games  mentioned  in  this  section  to  be  played 
in  or  about  such  saloon,  beer  hall,  bar  Toom,  cigar  store  or 
other  place  of  business,  or  place  where  drinks  are  sold  or 
served,  is  punishable  by  a  fine  of  not  less  than  $100.00  nor 
more  than  $1,000.00 ;  and  every  person  convicted  of  a  violation 
of  Section  2  of  ihis  Act  must  be  imprisoned  until  such  fine  and 
costs  are  paid.'^ 

From  an  inspection  of  these  provisions  it  is  apparent  that 
the  purpose  of  the  legislature  in  enacting  the  first  section  was 
to  prohibit  entirely  the  games  of  chance  enumerated  therein, 
as  well  as  all  similar  ones,  and  to  declare  guilty  of  a  misde- 
meanor all  persons  engaging  in  them,  including  the  proprietors 
as  well  as  those  playing  on  the  outsida  All  of  these  games, 
besides  involving  the  vice  of  gambling,  also  afford  to  the  pro- 
prietor or  dealer  an  undue  advantage  over  one  playing  on  the 
outside,  enabling  him,  at  will,  by  fraudulent  dealing  or  the  use 
of  unfair  devices,  to  ffeece  the  unwary.  No  fault  is  found  with 
this  section,  except  that  it  is  suggested  that  the  mention  of 
peeposcopes  or  nickel  in  the  slot  machines  exposing  to  view 
lewd  pictures,  etc.,  extends  it  to  a  subject  not  mentioned  in  the 
Vol.  xxvi-28 
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title,  and  that  it  is  therefore  void  to  the  extent  of  the  provision 
on  this  subject     Upon  this  point  we  express  no  opinion,  as  no 
"question  concerning  it  arises  here. 

Counsel  calls  attention  -to  the  fact  that  this  section  denounces 
as  misdemeanauts  botli  the  proprietor  of  the  games  and  those 
>vho  play  at  them  as  patrons,  and  says  that  in  this  respect  it 
makes  no  discrimination  as  between  persons  who  engage  in  the 
prohibited  gam«,^,  whereas  the  second  section  punishes  the  pro- 
prietor only,  and  grants  immunity  to  the  patrons;  thus  making 
an  unjust  discrimination  between  persons  who  are  under  like 
circumstances  with  reference  to  the  subject  of  the  legislation. 
In  other  words,  the  argument  is  that,  because  the  second  sec- 
tion does  not  make  special  mention  of  the  patrons  of  the  games 
enumerated  therein,  it  affords  them  immunity,  and  therefore 
in  this  respect  contravenes  constitutional  provisions  prohibiting 
sjiecial  legislation.  There  is,  perhaps,  ground  for  argument 
that,  though  the  section  does  not  in  terms  include  the  patrons, 
they  might  still  be  held  guilty  of  aiding  in  the  commission  of 
the  act  declared  a  misdemeanor,  and  punished  under  Sections 
19  and  1225  of  the  Penal  Code.  These  latter  provide  for  the 
conviction  and  punishment  of  misdemeanants,  and  their  aiders 
and  abettors,  in  cases  to  which  no  special  provision  of  law  is 
applicable.  But  disregarding  this  suggestion,  and  reserving 
any  opinion  thereon,  we  do  not  think  the  objection  to  the  second 
section  on  the  ground  uiged  is  maintainable.  Conceding  that 
the  patrons  of  the  games  enumerated  in  this  section  enjoy  im- 
munity, the  provision  is  not  obnoxious  to  any  provision  of  our 
constitution. 

The  intention  of  the  legislature,  as  expressed  in  this  section, 
was  clearly  to  prohibit  proprietory  games;  that  is,  to  prohibit 
the  opening  and  running  of  gambling  houses,  as  well  as  pro- 
prietory games  in  beer  halls,  bar  rooms,  cigar  stores,  or  other 
places  Qf  businr^s,  or  places  where  drinks  are  served  or  sold, 
for  the  purpose  of  gain,  either  by  means  of  the  games  them- 
selves or  from  extra  custom  attracted  by  them.  The  design  was 
to  prohibit  tlie  resorts  to  which  those  individuals  minded  to 
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engage  in  gaming  are  attracted  by  means  of  the  associations  and 
facilities  afforded.  It  makes  no  exception  of  the  class  of  per- 
sons who  fall  within  the  scope  of  its  operation,  but'  applies  to 
all  Avho  are  brought  within  the  relations  and  circumstances 
provided  for  by  it.  Such  statutory  enactments  are  not  special, 
within  the  meaning  of  the  clause  of  the  constitution  prohibiting 
special  legislation.  (State  ex  rel.  Lloyd  v.  Rotwitt,  15  Mont 
38,  37  Pac.  845.)  Very  many  laws  do  not  operate  alike  upon 
all  citizens  of  the  state.  They  are  nevertheless  general  in  their 
application,  because  they  include  all  citizens  who  are  in  a  like 
situation.  For  example,  the  Penal  Code  (Section  V49)  de- 
nounces as  a  felony  the  engaging  in,  promoting,  encouraging, 
or . instigating  a  prize  fight  It  also  pTOvides  (Section  750) 
that  one  \vho  is  willfully  present  as  a  spectator  at  such  a  fight 
shall  be  deemed  guilty  of  a  misdemeanor  only.  The  validity 
of  this  legislation  has  never  been  questioned,  yet  it  clearly  dis- 
criminates between  the  classes  of  citizens  connected  with  the 
same  violation  of  the  law.  But  he  who  engages  in  or  promotes 
the  crime  actively  is  properly  held  to  be  worthy  of  a  more  severe 
punishment,  because  he  has  enticed  others  to  lend  their  pres- 
ence and  encouragement  to  his  criminal  enterprise. 

It  is  the  duty  of  the  legislature  to  recognize  the  different 
relations  the  citizens  bear  to  the  subject-matter  of  the  particular 
legislation,  and  to  shape  it  so  as  to  make  it  uniform  as  to  all 
persons  in  the  bame  class.  Having  done  this,  it  is  free  to  make 
such  discrimination  as  it  deems  proper  between  the  different 
classes,  so  long  as  it  violates  no  express  or  necessarily  implied 
constitutional  prohibition.  In  this  instance,  as  in  many  others 
which  might  be  cited  as  examples,  it  has  done  this,  and  no  just 
complaint  can  be  made  of  its  action  on  the  ground  that  it  has 
discriminated  in  favor  of  a  particular  class  of  citizens. 

2.  The  prohibition  in  the  statute  is  against  the  conducting, 
directly  or  indirectly,  any  of  the  enumerated  games  "for  money, 
checks,  credits,  or  any  representative  of  value,  or  for  any  prop- 
erty or  thing  whatever."  Counsel  invoke  the  rule  of  construc- 
tion that,  where  general  words  follow  particular  ones,  they 
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must  be  construed  as  applieable  to  things  of  the  same  class,  and 
contend  that  inasmuch  as  the  general  expression,  ^^any  property 
or  thing  whatever,"  follows  the  particular  words,  "monqr, 
checks,  credits,"  etc.,  it  must  be  held  to  include  only  things 
ejusdem  generis  with  those  specifically  named.  It  follows  from 
an  application  of  this  rule,  they  say,  that  the  general  expression 
does  not  suggest  any  special  legislative  intent,  and  therrfore 
that  nickel  in  the  slot  machines  for  the  distribution  of  cigars 
or  other  merchandise  do  not  fall  within  the  prohibition.  As 
to  the  character  of  the  machines,  the  use  of  which  is  prohibited,, 
it  is  clear  from  the  context  that  the  legislature  had  in  mind 
those  similar  to  the  one  shown  by  the  evidence  to  have  been  in 
use  by  the  defendant,  the  operation  of  which  involves  the  ele- 
ment of  chance.  It  is  not  possible  that  it  was  purposed  to  pre- 
vent the  use  of  automatic  machines  to  sell  gum,  salted  peanuts,, 
and  other  such  articles,  which  always  deliver  the  same  amount 
when  the  specified  price  is  deposited.  Assuming,  thereforey 
that  the  statute  has  no  application  to  machines  of  the  latter 
class,  which  is  the  rule  of  construction  applicable  to  the  ex- 
pression, "any  property  or  thing  whatever"  ?  In  the  connection 
in  which  it  is  found,  does  it  include  cigars  and  other  articles 
of  merchandise  ?  We  think  it  does.  The  rule  invoked  by  coun- 
sel is  well  established.  (Sutherland,  St  Const.  Sec.  268  et 
seq.)  It  is,  however,  but  a  rule  of  construction  to  be  used  as 
^n  aid  in  ascertaining  the  legislative  intent,  and  not  for  the 
purpose  of  controlling  the  intention  of  a  statute  or  of  confining 
its  operation  to  narrower  limits  than  the  legislature  intended. 
(Id.  Sec.  279.)  It  must  be  used  in  connection  with  other  rules 
of  equal  importance,  such  as  that  the  meaning  of  a  statute  is 
to  be  gathered  from  the  languge  employed  in  it,  and  that  every 
word  of  it  must  be  taken  in  its  ordinary  signification,  unless 
it  was  clearly  the  intention  of  the  legislature,  as  gathered  from 
the  context,  to  restrict  its  meaning.  (Id.  Sec  279;  Blacky 
Interp.  Law,  Sec.  63 ;  State  ex  rel.  KrUghi  v.  Cwe,  20  Mont. 
468,  62  Pac.  200.)  In  our  opinion,  the  expression  involved 
here  does  not  call  for  an  application  of  the  rule.    It  must  sig- 


26  Mont]  State  v.  Woodmax.  357 

nify  something  beyond  the  specific  articles  enumerated,  or  else 
it  must  be  rejected  entirely,  as  having  no  import  whatever. 
The  enumeration  includes  every  species  of  property  of  the 
classes  to  which  the  particulars  belong.  "Money'^  includes  all 
money;  "checks"  includes  all  kinds  of  articles  embraced  under 
that  designation ;  "credits"  is  a  term  of  universal  application 
to  obligations  due  and  to  become  due ;  and  when  we  consider  the 
expression,  "any  representative  of  value,"  there  is  nothing  left 
of  any  of  the  classes  of  property  enumerated;  and  unless  the 
words,  "any  property  or  thing  whatever,"  were  designed  to  in- 
clude merchandise,  such  as  cigars  and  similar  articles,  then,  as 
we  have  said,  it  must  be  rejected  entirely  as  of  no  import  what- 
ever. This  may  not  be  done.  (State  ex  rel.  Knight  v.  Ciwe, 
supra.) 

The  evidence  submitted  shows  clearly  that  the  defendant  was 
conducting,  by  the  use  of  his  machine,  a  species  of  gambling 
game  which  it  is  the  intention  of  the  statute  to  prohibit  Each 
person  who  played  with  it  deposited  his  money  in  it  upon  the 
chance  of  obtaining  more  than  he  had  staked,  and  he  was  in 
fact  paid  more  than  the  amount  of  his  deposit^  or  nothing,  ac- 
cording to  the  value  of  the  hand  of  cards  automatically  dealt 
to  him.  That  he  waa  paid  in  merchandise  instead  of  money 
does  not  alter  the  result 

The  conviction  was  proper,  and  the  judgment  must  be 
affirmed. 

Affirmed. 
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In  re  REILLY'S  ESTATE. 

MADIGAX,  Appellant,  t\  HARRIXOTOX  et  al.. 

Respondents. 

(No.  1,521.) 

On  Motion  to  Dismiss  Appeals. 

(Submitted  March  5,  1902.     Decided  March  10,  1902.) 

Appeal — Inline — Xew  Trial — Notice  of  Intention — Affirmance 
or  Di.wii^sal — Procedure. 

1.  I'nder  Code  of  Civil  Procedure.  Sees.  1722,  1723,  aa  amended  bj  Laws 
1899,  p.  146,  providing- that  an  appeal  may  be  talcen  from  a  Jadgment  or 
order  concerning  the  validity  of  a  will  within  (M>  days  after  it  is  made  or 
entered  or  filed  with  the  clerk,  an  appeal  talcen  January  5th,  1900,  from  a 
Judgment  refusing  revocation  of  the  probate  of  a  will  entered  on  April 
8th,  1899.  will  be  dismissed. 

2.  Since  the  notice  of  intention  to  move  for  a  new  trial  is  not  one  of  the 
papers  required  to  be  sent  up  by  copy  by  Code  of  Civil  Procedure,  Sees. 
1176,  1738,  but  should  be  embraced  in  the  statement  or  bill  of  exceptions* 
which  are  of  the  required  papers,  where  it  is  not  so  embraced,  though  all 
the  papers  required  by  statute  are  before  the  court,  the  dismissal  of  the 
appeal  is  not  the  proper  remedy,  but  the  order  denying  the  motion  for  a 
new  trial  will  be  afiirmed. 

Appeal  from  District  Courtj  Silver  Bow  County;  John  Lind- 
say, Judge. 

Proceedings  by  ^Mary  Madigan  against  P.  S.  Harrington, 
executor  of  James  M.  Reilly,  deceased,  and  others,  to  revoke 
tlie  probate  of  a  will.  From  a  judgment  for  defendants,  and 
from  an  order  refusing  a  new  trial,  plaintiff  appeals.  Appeal 
from  the  judgment  dismissed,  and  the  order  denying  the  mo- 
tion for  new^  trial  aflBrmed. 

Mr.  I).  II,  Kehoe,  for  Appellant. 

.  Messrs.  McIIatton  &  Cotter,  for  Respondents. 
]yiR  JUSTICE  PIGOTT  delivered  the  opinion  of  the  court 
On  the  8th  day  of  April,  1899,  there  was  entered  in  the  dis- 
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trict  court  of  Silver  Bow  county  a  judgment  declaring  that 
a  paper  purporting  to  be  the  last  will  and  testament  of  James 
M.  Eeilly,  deceased,  was  his  last  will  and  testament,  and  that 
the  will  was  duly  executed,  published  and  witnessed  as  required 
by  law,  and  denying  the  petition  of  Mary  Madigan  to  revoke 
the  probate  thereof.  A  motion  for  a  new  trial  was  denied.  On 
the  5th  day  of  January,  1900,  Madigan  filed  and  served  her 
notice  of  appeal  to  the  supreme  court  from  the  judgment  and 
the  order  refusing  a  new  trial. 

1.  The  respondents  move  that  the  attempted  api)eal  from 
the  judgment  be  dismissed,  for  the  reason  tliat  it  was  not  taken 
within  sixty  days  after  the  entry  of  the  judgment  Sections 
1722  and  1723  of  the  Code  of  Civil  Procedure,  as  amended  by 
House  Bill  No.  124  (Laws  of  1899,  page  146),  provide  that 
an  appeal  may  be  taken  from  a  judgment  or  order  against  or 
in  favor  of  the  validity  of  a  will,  within  sixty  days  after  it 
is  made  or  entered,  or  filed  with  the  clerk.  The  judgmc-nt  in 
this  case  was  in  favor  of  the  validity  of  a  will,  and  was  entered 
on  April  8,  1899.  The  supposed  appeal  was  taken  on  January 
5,  1900,  more  than  sixty  days  therafter;  hence  the  appeal 
from  the  judgment  must  be  dismissed. 

2.  The  respondents  move  to  affirm  the  order  refusing  a  new 
trial,  or  (in  the  alternative)  to  dismiss  the  appeal  therefrom, 
upon  the  ground  that  the  notice  of  intention  to  move  for  a  new 
trial  is  not  contained  in  any  statement  on  motion  for  a  new  trial 
or  bill  of  exceptions.  We  are  of  the  opinion  that  the  motion 
to  affirm  should  be  granted.  As  we  have  repeatedly  declared, 
such  notice  is  not  part  of  the  judgment  roll,  nor  one  of  the 
papers  required  by  Sections  1176  and  1738  of  the  Code  of 
Civil  Procedure  to  be  sent  up  by  copy.  The  statement  or  bill 
of  exceptions  on  motion  for  new  trial  should  embrace  the  no- 
tice of  intention  to  move  for  a  new  trial,  which  is  the  initial 
step  towards  securing  a  re-examination  of  an  issue  of  fact  The 
giving  of  such  notice  may,  of  course,  be  waived,  and  the  omis- 
sion from  the  bill  of  exceptions  or  statement  on  motion  for  a 
new  trial  of  such  a  notice,  when  one  has  been  given,  may  also 
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be  waived.  (H«.^«n  v.  Lyr.U,  21  Mont.  36  52  Pa.  64^0 
But  there  is  nothing  in  this  case  to  show  * -"r; .  ^,^^  ^on 
question  here  raised  was  decked  in  Or^n^Uj.  ^^^'^^  ^,^^ 

tana  Reports,  222,  50  Pacific  ^''ll'^l^T^^JlucX.  is 
of  the  contrary  rule  which  prevails  in  California,  ana 
announced  in  Pico  v.  Cok.,  78  California  ^^^^^^^^^^ 
Pacific  Reporter,  706,  and  in  KaKn  ;-/^'^7;Jf,™„,, 
Eeports,  643,  53  Pacific  Reporter,  24.  WeJ^e^^  ^  ^ 
OHnnell  v.  Davis,  for  the  reason  that  the  P^««"«^ 
settled,  and  for  the  further  reason  that  we  are  inclined  to  be 
lieve  the  Orimieil  Cote-  is  correct  on  principle.  ^ 

Counsel  for  the  appellant  does  not  make  any  Pe'^t"^^"*  «J 

jection  to,  or  arguiuent,  or  ^^^^^■^;^.^Zt  ^^^^^^^^^ 
the  motion.  Indeed,  he  frankly  admits  that  «nl«««Jf  ^ 
of  intention  is  proi^rly  before  us,  the  cause  cannot  be  heard  o 
determined  on  .Us  merits.  Under  these  circumstances  it  should 
seem  manifest  that  the  order  appealed  from  ough  to  be  a^ 
firmed.  Dismissal  of  the  appeal  is  not  the  technically  accurate 
remedy,  for  the  transcript  contains  the  copies  of  Ae  papm 
required  bv  Sections  1176  and  .1738  of  the  Code  of  Civil  rro- 
oedure  to  be  furnished  on  appeal.  The  requisite  papers  have 
been  furnished  by  copy ;  the  defect  or  omission  is  in  an  original 
paper,  namelv,  the  statement  on  motion  for  a  new  trial. 

The  appeal  from  the  judgment  is  dismissed,  and  the  order 
denying  the  motion  for  a  new  trial  is  afiirmed. 

Affirmed. 


BURXS,  Plaintiff,  v.  NAPTON,  Judge,  Defendant. 

(No.  1,694.) 
(Submitted  Jannary  27,  1902.     Decided  March  10,  1902.) 

Bill  of  Exceptions — Settletnenl. 

Where  a    proposed  bill  of  exceptions  and  amendmenta  propoaed  by  the  adrerae 
party,    but   not  adopted,  were  neither   presented  to  lae  Judge  within  ten 
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daj8  after  the  proposed  amendments  were  served,  nor  delivered  to  the 
clerk  for  him  within  that  time,  as  Code  of  Civil  Procedure,  Sec.  1155,  re- 
quires, the  court  properly  refused  to  settle  the  bill,  the  time  not  having 
been  extended,  and  no  excuse  for  the  delay  being  shown. 

Mandamus  l)y  Felix  Burns  against  Welling  Napton,  jiidgo 
of  the  Third  judicial  district  Alternative  writ  quashed,  and 
proceeding  dismissed. 

Mr.  C.  M.  Pa/T,  for  Plaintiff. 

Mr.  Geo.  B.  Winston,  for  Defendant. 

MR  JUSTICE  PIGOTT  delivered  the  opinion  of  the  court 

Mandamus.  Original.  This  is  a  proceeding  in  mandamus. 
Upon  application  of  the  plaintiff  an  alternative  writ  was  is- 
sued  commanding  the  defendant,  as  judge  of  the  district  court 
of  Powell  county,  to  settle  and  sign  a  bill  of  exceptions  in  the, 
case  of  Bums  v.  Kelly  et  al.,  or  show  cause  why  he  did  not  dc 
so.  The  defendant  answered,  and  the  cause  has  been  submitted 
upon  the  application  and  answer.  On  these  the  plaintiff  de- 
mands a  peremptory  writ  We  have  not  had  the  benefit  of  any 
argument,  oral  or  written,  in  behalf  of  the  defendant 

So  far  as  it  Is  deemed  necessary  to  state  them,  the  facts  are 
these:  On  May  8,  1901,  judgment  against  the  plaintiff  was 
entered  in  Burns  v.  Kelly  et  al.  On  May  9  the  plaintiff  per- 
fected an  appeal  from  the  judgment.  On  May  15  the  parties 
to  that  action  stipulated  in  writing  that  the  plaintiff  should 
have  twenty  days'  additional  itme  within  which  to  "prepare, 
serve  and  file  statement  on  appeal."  On  June  3  the  plaintiff 
sensed  on  the  defendants  a  draft  of  his  proposed  bill  of  excep- 
tions, and  on  June  4  delivered  it  to  the  clerk  of  the  district 
court  On  June  11  the  defendants  served  on  the  plaintiff  their 
proposed  amendments,  expressly  reserving  the  right  to  object 
upon  several  grounds  to  the  settlement  of  the  bill.  On  June  14 
the  plaintiff  served  notice  that  the  proposed  amendments  would 
not  be  adopted.  The  plaintiff  did  not  within  ten  days  after  the 
service  of  the  amendments,  either  present  the  proposed  bill  and 
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amendments  to  the  judge  or  deliver  them  to  the  clerk  for  the 
judga  On  June  25, — ^fourteen  days  after  the  amendments 
were  served, — counsel  for  the  plaintifiF  notified  the  defendants 
by  letter  that  he  had  written  to  the  "judge  asking  if  he  wdll 
settle  the  bill  of  exceptions  in  the  case  of  Bums  v.  Kelly  et  aV* 
on  July  1.  The  matter  of  the  settlement  coming  on  to  be  heard 
on  July  1,  the  defendants  objected  to  a  settlement  upon  many 
grounds,  one  being  that  the  plaintiff  did  not  within  ten  days 
after  service  of  the  proposed  amendments  present  the  bill  and 
amendments  to  the  judge  upon  five  days'  notice  to  the  defend- 
ants, nor  deliver  them  to  the  clerk  for  the  judge  within  ten 
days  after  the  service  of  the  amendments.  The  judge  sus- 
tained the  objections  and  refused  to  settle  the  bill. 

Section  1155  of  the  Code  of  Oivil  Procedure  provides: 
"When  a  party  desires  to  have  exceptions  taken  at  a  trial  set- 
tled in  a  bill  of  exceptions,  he  may,  within  ten  days  after  the 
entry  of  judgment,  if  the  action  was  tried  with  a  jury,  or  after 
receiving  notice  of  the  entry  of  judgment^  if  the  action  were 
tried  without  a  jury,  or  such  further  time  as  the  court  in  which 
the  action  was  pending,  or  a  judge  thereof,  may  allow,  prepare 
the  draft  of  a  bill,  and  serve  the  same,  or  a  copy  thereof,  upon 
the  adverse  party.  Such  draft  must  contain  all  the  exceptions 
taken  upon  which  the  party  relies.  Within  ten  days  after  such 
service  the  adverse  party  may  propose  amendments  thereto  and 
serve  the  same,  or  a  copy  thereof,  upon  the  other  party.  The 
proposed  bill  and  amendments  must,  within  ten  days  thereafter 
be  presented  by  the  party  seeking  the  settlement  of  the  bill,  to 
the  judge  who  iried  or  heard  the  case,  upon  five  days'  notice  to 
the  adverse  party,  or  be  delivered  to  the  clerk  of  the  court,  or 
judge.  When  received  by  the  clerk  he  must  immediately  de- 
liver them  to  the  judge,  if  he  be  in  the  county;  if  he  be  absent 
from  the  county,  and  either  party  desire  the  papers  to  be  for- 
warded to  the  judge,  the  clerk  must,  upon  notice  in  writing  of 
such  parties,  immediately  forward  them  by  mail,  or  other  safe 
channel ;  if  not  thus  forwarded,  the  clerk  must  deliver  them  to 
the  judge  immediately  after  his  return  to  the  county.     When 
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received  from  the  clerk,  the  judge  must  designate  the  time  at 
which  he  will  settle  the  bill,  and  the  clerk  must  immediately 
notify  the  parties  of  such  designation.  *  *  *  If  no  amend- 
ments are  served,  or  if  served  are  allowed,  the  proposed  bill 
may  be  presented,  with  the  amendments,  if  any,  to  the  judge 
or  referee,  for  settlement  without  notice  to  the  adverse  party. 

It  is  the  settled  law  in  this  jurisdiction  that  the  party  seek- 
ing the  settlement  of  a  bill  where  all  the  amendments  are 
adopted  by  him,  has  a  reasonable  time  within  which  to  present 
the  bill  and  amendments  for  settlement  and  is  not  limited  to  the 
ten  day  period  prescribed  for  cases  where  amendments  are  re- 
jected. (Woodard  v.  Webster,  20  Mont.  279,  50  Pac.  791.) 
If,  however,  the  amendments  are  not  agreed  to,  the  party  seek- 
ing settlement  must,  unless  the  time  be  enlarged  or  sufficient 
excuse  for  delay  be  shown,  do  one  of  two  things  within  ten  days 
after  the  service  of  the  proposed  amendments :  First,  he  must 
present  the  proposed  bill  and  amendments — not  one,  but  both — 
to  the  judge  upon  five  days'  notice  to  the  adverse  party;  or, 
secondly,  he  must  deliver  the  proposed  bill  and  amendments — 
not  one,  but  both — to  the  clerk  of  the  court  for  the  judge.  Such 
is  the  plain  language  and  meaning  of  Section  1155,  supra.  In 
the  case  at  bar  the  plaintiff  neidier  presented  the  proposed 
bill  and  amendments  to  the  judge  (on  notice  or  without  notice) 
nor  delivered  them  to  the  clerk  within  ten  days  after  June  11, 
"which  was  the  day  on  which  the  amendments  were  served.  We 
remark,  in  passing,  that  if  the  delivery  of  the  proposed  state- 
ment on  June  4,  had  been  followed  by  a  delivery  of  the  pro- 
posed amendments  within  the  ten  days  succeeding  the  service 
of  them,  with  the  avowed  intention  on  the  part  of  the  plaintiff 
to  leave  both  the  statement  and  amendments  for  the  judge,  the 
statute  might  have  been  satisfied  in  the  respect  mention^ ;  the 
delivery  of  the  amendments  to  the  clerk  for  the  judge  would 
doubtless  be  tantamount  to  a  new  delivery  of  the  statement.  It 
does  not  appear  that  the  plaintiff  ever  delivered  the  amendments 
to  the  clerk.    It  does  not  appear  that  there  was  any  extension 
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of  time  agreed  upon  between  the  parties  or  granted  by  the  court; 
nor  did  the  plaintiff  offer  any  excuse  for  his  omission.  It  was 
therefore  not  the  duty  of  the  judge,  the  defendants  objecting, 
to  settle  the  bill  proposed.  It  is  hardly  needful  to  cite  cases  in 
support  of  this  conclusion ;  there  are  many  such :  Harding  v. 
McLaughlin,  23  Montana  Keports,  at  page  336,  58  Pacific 
Reporter,  at  page  865 ;  Henry  v.  Merguire,  106  California  Ke- 
ports,  142,  39  Pacific  Reporter,  599 ;  Connor  v.  SotUhem  Cali- 
fornia Motor  Road  Co.,  101  California  Reports,  429,  35  Pa- 
cific Reporter,  090;  Tregambo  v.  Cormmche  M.  &  M.  Co.,  57 
California  Reports,  501 ;  Higgins  v.  Mahowey,  50  California 
Reports,  444. 

In  the  consideration  of  this  case  we  have  assumed  that  the 
stipulation  of  May  15  with  respect  to  the  preparation  and  ser- 
vice of  a  "statement  on  appeal"  was  sufficient  to  authorize  the 
service  of  the  proposed  bill  of  exceptions,  and  that  the  letter 
of  June  25  was,  in  form,  sufficient  notice  of  an  intended  pre- 
sentation of  the  bill  and  amendments  for  settlement.  These 
questions  we  do  not  decide  but  expressly  reserve,  the  determi- 
nation of  either  being  unnecessary. 

The  alternative  writ  of  mandate  is  quashed  and  the  proceed- 
ing is  dismissed. 

Dismissed. 
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STATE  EX  REL.  BOYLE  et  al..  Petitioners,  v.  DISTRICT 

COURT  OF  THE  SECOND  JUDICIAL 

DISTRICT  et  al..  Defendants. 

(No.  1,761.) 
(Submitted  February  3,  1902.     Decided  March  13,  1002.) 

Itesiraimng  Order  —  Contempt  —  Habeas  Corpus  —  Cerlio- 
rari — Revie  ic — Costs. 


1.  Where  one  Is  committed  for  contempt  for  violation  of  a  restraining  order^ 
and  the  trial  court  has  Jurisdiction  of  the  subject-matter  and  of  the  par- 
ties, the  suflBclency  of  the  cTidence  cannot  be  reyiewed  on  habeas  corpus. 

2.  On  eerHorari  issued  in  aid  of  a  writ  of  habeas  corpus  to  secure  the  release 
of  one  committed  for  violation  of  a  restraining  order,  the  remedy  by  oer- 
tiarari  only  authorizes  the  court  to  determine  that  the  lower  court  had 
Jurisdiction  of  the  subject-matter  and  of  the  parties,  and  that  it  regularly 
pursued  its  authority,  and  does  not  authorise  an  examination  of  the  snflB- 
ciency  of  the  eyidence. 

On  Motion  to  Tax  Costs. 


Where,  on  habeas  corpus,  and  certiorari  in  aid  thereof  to  review  an  order  of 
commitment  in  a  contempt  proceeding,  relator  asked  that  the  evidence  be 
certified  up,  defendant,  on  dismissal  at  the  cost  of  relator,  is  entitled  to 
costs  for  the  expense  of  transcribing  the  evidence  into  longhand. 

Application  by  J.  Boyle  and  others  for  haieas  corpus  to 
SiX^ure  their  release  from  custody  under  a  commitment  for  viola- 
tion of  a  restraining  order,  and,  in<  aid  thereof^  certiorari  by  the 
state,  on  the  relation  of  J.  Boyle  and  others,  to  the  district 
court  of  the  Second  judicial  district  for  the  county  of  Silver 
Bow,  and  the  Honorable  William  Clancy,  judge  thereof.  Write 
quashed. 

Mr.  Alexander  Mackel,  and  Mr.  J.  E.^Healy,  for  Petitioners. 

Messrs.  McHatton  &  Cotter,  for  Defendants. 
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MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court. 

Application  for  a  writ  of  Juibeas  corpus  and  for  certiorari  in 
aid  thereof.  The  complainants  were  adjudged  guilty  of  a  con- 
tempt, committed  by  the  violation  of  a  restraining  order  issued 
by  the  district  court  of  Silver  Bow  county  in  a  cause  therein 
pending,  in  which  Celestia  Nixon  is  plaintiff,  and  the  petitioner 
Boyle  and  others  are  defendants.  They  were  sentenced  to  pay 
fines,  and,  in  default  of  payment,  were  committed  to  the  county 
jail,  to  be  confined  until  the  fines  should  be  satisfied  under  the 
provisions  of  Section  2224  of  the  Penal  Coda  Complainants 
allege  that  their  imprisonment  is  illegal,  for  the  reason  that  the 
evidence  adduced  at  the  hearing  did  not  tend  to  show  that  they 
had  violated  the  order  in  question,  and  that  the  judgment  of 
conviction,  based  upon  a  finding  thereon  adverse  to  the  defend- 
ants, is  unauthorized  and  void.  Both  writs  were  issued,  and 
the  record  was  certified  up. 

Upon  consideration  of  the  question  raised  by  the  petition, 
we  have  reached  the  conclusion  that  we  have  no  power,  in  this 
proceeding,  to  ]ook  into  the  evidence  adduced  by  the  parties, 
and  to  determine  therefrom  whether  the  district  court  erred  in 
its  action  thereon.  It  had  jurisdiction  of  the  subjectrmatter 
of  the  action  wherein  the  restraining  order  was  issued,  and  of 
the  parties  thereto.  It  also  regularly  acquired  jurisdiction  of 
the  complainants.  They  were  arrested  under  an  attachment 
regularly  issued,  upon  affidavit  by  the  plaintiff  setting  forth 
the  facts  constituting  the  violation  of  the  restraining  order. 
The  court  heard  the  evidence,  and  made  its  finding  thereon. 
The  finding  is  conclusive  upon  this  court  in  this  proceeding, 
and  we  cannot  interfere,  even  though  it  be  conceded  that  there 
was  no  evidence  to  support  it  The  writ  of  habeas  corpus  may 
not  be  used  to  correct  errors  in  proceedings  which  are  within 
the  jurisdiction  of  the*trial  court;  nor  may  wei^  upon  certiorari 
issued  in  aid  thereof,  go  further  than  to  ascertain  that  the  court 
had  jurisdiction  of  the  subject-matter  of  the  controversy  and 
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of  the  parties,  and  tbat  it  regularly  pursued  its  authority.  The 
evidence  submitted  at  the  hearing  is  incorporated  in  the  record, 
but  is  not,  under  the  law,  properly  a  part  of  it,  and  cannot  be 
looked  to  in  order  to  correct  the  alleged  erroneous  findings 
made  thereon.  In  the  case  of  State  ex  rel.  Simard  v.  Fourth 
Judicial  District  Court,  13  Mont.  347,  34  Pac.  39,  this  court, 
upon  certiorari,  examined  the  evidence  submitted  at  the  hearing 
in  a  contempt  proceeding,  and  sustained  the  action  of  the  dis- 
trict court  ther(3on.  But  the  power  to  make  such  review  was 
not  called  in  question,  and  the  case  seems  to  have  been  sub- 
mitted upon  the  theory  that  the  review  could  go  to  the  same 
extent  as  if  the  case  had  been  presented  upon  appeal.  This 
case  may  not  be  looked  to,  however,  as  subversive  of  the  rule 
which  wo  have  followed  in  the  present  case,  and  which  has  the 
sanction  of  tlie  courts  in  all  those  states  where  the  writ  of  cer- 
tioraH  is  confined  to  its  common-law  functions. 

Many  other  qiiestions  were  raised  by  counsel  at  the  hearing, 
but  they  do  not  fall  within  the  purview  of  the  present  applica- 
tion, and  it  is  not  necessary  to  consider  and  determine  them. 

The  writs  are  accordingly  quashed  and  set  aside,  the  pro- 
<;eeding  is  dismissed,  and  the  complainants  are  remanded  to 
tlie  custody  of  the  sheriff  of  Silver  Bow  county. 

Dismissed. 


On  Motion  to  Tax  Costs. 

(Submitted  March  27,  1902.    Decided  April  7,  1902.) 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court. 

Motion  to  tax  costs.     This  was  an  original  application  to 
this  court  for  a  writ  of  habeas  corpus,  and  for  certiorari  in  aid 
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thereof,  by  which  the  relators  sought  a  discharge  from  the  jail 
of  Silver  Bow  county,  to  which  lliey  had  been  committed  by  an 
order  of  the  district  court  of  the  Second  judicial  district  in  de- 
fault of  the  payment  of  a  fine  imposed  in  violation  of  a  tern* 
porary  restraining  order  issued  in  a  cause  entitled  ^'Celestia 
Nixon  V.  Geo.  W.  Andrews  .et  al."  The  application  was  dis- 
missed, after  consideration,  at  the  cost  of  the  relators.  (68 
Pac.  470.)  Counsel  for  the  defendants  having  filed  a  memo- 
randum of  costs  with  the  clerk,  the  relators  have  moved  to  strike 
out  therefrom  an  item  of  $39.30  charged  for  transcript  of  the 
evidence  returned  by  the  clerk  of  the  district  court  in  obedience 
to  the  writ  of  certioraH.  Xo  suggestion  is  made  that  the  item 
objected  to  is  unreasonable  in  amount,  nor  that  the  expense  of 
preparing  the  transcript  of  the  evidence  was  not  actually  in- 
curred. It  is  claimed,  however,  that  that  item  is  not  a  proper 
charge,  under  the  rule  laid  down  in  State  ex  rel.  Baker  v.  Sec- 
ond Judicial  District  Court,  24  Mont  425,  62  Pac.  688.  Coun- 
sel, however,  fails  to  draw  the  distinction  between  the  class  of 
cases  considered  in  State  ex  rel.  Baker  v.  Second  Judicial  Dis- 
trict Court,  and  the  class  mentioned  in  Section  1860  of  the  Code 
of  Civil  Procedure.  The  order  complained  of  was  made  in  a 
contempt  proceeding  in  the  district  court  That  was  a  special 
proceeding.  (State  ex  rel.  Healy  v.  District  Court  of  Second 
Judicial  District,  ante,  p.  224,  68  Pac  470.)  It  was  therefore 
a  decision  made  in  a  special  proceeding,  and  brought  before 
this  court  in  a  manner  other  than  by  appeal.  The  defendant  is 
therefore  entitled  to  recover  all  costs  properly  incurred.  Thia 
court  was  asked  by  relator  to  have  the  evidence  taken  at  the 
hearing  in  the  district  court  certified  up  by  that  court,  which 
was  accordingly  done.  The  defendant  therefore  necessarilj 
incurred  the  costs  incident  to  tlie  preparation  of  it>  and  under 
the  provisions  of  Section  1860,  supra,  is  entitled  to  recover  the 
expense  of  it,  as  a  proper  disbursement. 

It  is  said  by  counsel  for  defendants  that  the  item  in  contro- 
versy should  be  allowed  for  the  reason  that  it  was 
incurred    by    defendants    under    circumstances    similar    to 
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those  presented  in  State  ex  rel,  Kinsg  v.  District 
Court  of  Second  Judicial  Disiiict,  25  Mont.  1,  63 
Pac.  402.  Speaking  generally,  this  is  true,  for  tlie  clerk  cannot 
transcribe  the  notes  of  the  stenographer  until  they  have  been 
extended  in  longhand.  For  the  expense  of  such  extension, 
whenever  the  evidence  is  reijuired  to  be  included  in  the  record, 
costs  may  be  recovered,  even  though  for  the  transcript  of  the 
records  in  the  clerk's  office,  which  the  clerk  can  make  himself, 
no  fee  is  allowed.  In  the  class  of  cases  to  which  the  present 
l^elongs,  and  w-hich  fall  under  Section  1860,  supra,  all  costs 
necessarily  incurred  may  be  recovered  under  that  section  also. 
The  motion  is  therefore  overruled. 


STATE  ex  rel.  BARKER^  Relator,  v.  DISTRICT  COURT 

OF  THE  EIGHTH  JUDICIAL  DISr 

TRICT,  Respondent. 

(No.  1.702.) 
(Submitted  March  17,  1902.     Decided  March  20,  1902.) 

Administrators — Settlemeni  of  Accounts — Tumin/f  Over  Prop- 
eHy  to  Special  Adrninistratrioo — Jurisdiction  to  Require — 
Certicn'ari. 

1.  The  district  court,  In  settling  the  account  of  an  administrator,  had  Juris- 
diction to  require  him  to  turn  over  to  the  special  administratrix  certain 
property  which  had  come  Into  his  possession  in  his  representative  capacity, 
though  there  was  a  dispute  as  to  the  ownership  of  the  property,  the  admin- 
istrator claiming  it  in  his  private  capacity  as  agent  for  a  third  party. 

*2.  The  administrator,  In  his  private  capacity,  was  not  a  party  in  interest 
aggrieved  by  the  order  requiring  him  to  turn  over  the  property,  and  could 
not  bring  certiwrari  to  have  it  reviewed. 

Mb.   Justice  Pigott  dissenting. 

Cebtioraki  bv  the  state,  on  the  relation  of  David  L.  S.  Bar- 
ker,  to  review  an  order  of  the  district  court  of  the  Eighth 
Vol  XXVl-24 
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juilirial  <lL3trict  cf  Montana  in  and  for  Cascade  county.    Writ 
qua-lK-'l,  and  proceedings  dismissed. 

Mr.  Fletcher  iladdor,  Mr.  II.  G,  Mclntire  and  Mr.  S.  H. 
Mclniire,  for  iielator. 

Mr.  W.  G.  Downing,  Mr.  T.  E.  Brady  and  Mr.  W.  V. 
O'Leary,  for  Respondent. 

MR.  JUSTICE  MILBURX  delivered  the  opinion  of  the 
court. 

Til  is  cause  is  l^fore  the  court  upon  the  motion  of  respondent 
to  quash  the  certain  writ  of  certiorari  heretofore  issued  herein, 
and  to  dismiss  the  proceedings. 

By  an  order  of  the  district  court,  in  probate,  D.  L.  S.  Barker, 
administrator  of  the  e;?tate  of  E.  J.  Barker,  deceased,  having 
resigned  his  office,  was  required  to  turn  over  to  Marcella  Bar- 
ker,  si)eeial  administratrix,  certain  mining  stock  certificates, 
said  Marcella  Barker  having  been  duly  appointed  as  such 
i*pccial  administratrix.  Mr.  Barker  prays  in  his  petition  herein 
that  the  order  of  the  court  be  annulled  on  the  ground  that  the 
court  exceeded  its  jurisdiction.  His  petition  is  made  in  propria 
])crsona,  and  not  as  administrator,  he  setting  up  that  the  cer- 
tificates are  in  iiis  possession  as  the  agent  of  one  Jane  Barker, 
who,  he  says_,  is  the  owner  thereof,  and  that  they  were  not  at 
any  time  the  property  of  the  deceased. 

We  may  not  go  into  the  evidence  to  determine  who  owned 
f»r  owns  the  stoL'k.  It  appears  from  the  record  certified  to  thi-j 
court  that  at  the  time  the  court  below  made  the  order  com- 
})lained  of  by  ])etitioner  the  certificates  were  in  the  hands  of 
^Ir.  Barker,  who  was  then  settling  his  accounts  as  adminis- 
trator, and  that  they  had  been  in  his  hands  while  acting  as 
administrator,  having,  as  the  court  states  in  its  order,  received 
them  into  his  possession  with  certain  other  effects  found  in  the 
possession  of  the  intestate  at  the  time  of  his  death,  the  said 
certificates  having  been  issued  in  the  name  of  Jane  Barker,  and 


26  Mont.]       State  ex  rel.  Barker  v,  Dist.  Ct.  371 

by  her  indorsed  in  blank;  and  thus  the  property  in  question 
would  appear  prima  facie  to  be  the  property  of  the  estate. 

On  the  one  side  it  was  contended  that  the  certificates  be- 
longed to  the  estate ;  on  the  other  part  it  was  asserted  that  they 
were,  and  always  had  been,  the  property  of  Jane  Barker,  and 
were  and  are  held  by  D.  L.  S.  Barker  as  her  agent,  and  not  as 
the  administrator  of  the  estate. 

While  it  appears  that  the  court  below  seems  to  have  gone 
into  the  question  as  to  who  was  the  owner  of  the  property,  and 
into  the  matter  of  who  had  possession  of  the  certificates,  at  the 
time  of  the  death  of  the  intestate,  it  is  only  necessary  for  us 
to  find  that  the  court  had  before  it  a  dispute  as  to  who  owned 
said  property  which  the  administrator  had  in  his  hands  at  the 
time  he  was  settling  his  accounts.  It  is  not  disputed  that  the 
property  came  into  his  hands  by  virtue  of  his  appointment  as 
administrator.  The  fact  that  while  ho  was  the  administrator 
lie  Avas  also  claiming  the  right  of  possession  in  his  private  ca- 
pacity does  not  alter  the  case,  for  as  administrator  he  was  also 
the  officer  of  the  court;  and  the  eflfect  of  the  order  was  and  is 
to  retain  under  the  control  of  the  court  property  which  prima 
facie  appeared  to  belong  to  the  estate  until  the  question  of 
ownership  or  right  of  possession  may  be  settled  in  a  proper  ac- 
tion in  the  proper  forum.  This  certainly  was  within  the  juris- 
distion  of  the  probate  side  of  the  district  court.  The  adminis- 
trator must  get  his  orders  from  the  court,  and  must  obey  all 
lawful  orders.  He  may,  if  he  be  entitled  to  the  possession  of 
the  property,  and  under  protest,  perhaps,  leave  it  in  the  pos- 
session of  the  court,  fearing  punishment  for  contempt  if  he 
disobey ;  and,  if  he  believe  that  he  has  the  right  to  the  posses- 
sion of  the  certificates,  bring  appropriate  action  against  the 
special  administratrix  to  recover  the  same. 

Nothing  herein  contained  should  be  understood  as,  or  mis- 
construed into,  a  holding  that  the  district  court  in  probate  pro- 
ceedings could  lawfully  and  conclusively  decide  the  dispute  as 
to  who  was  the  real  owner  of  the  certificates. 

The  court  did  not  exceed  its  jurisdiction  in  requiring  the 
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administrator  to  turn  over  the  property  to  the  court's  o&ceTy  to- 
M'it,  the  special  administratrix,  leaving  Jane  Barker  and  D.  L. 
S.  Barker  to  proper  proceedings  in  the  proper  forum  to  estab- 
]ii<h  whatever  rights  they,  or  either  of  them,  may  have  in  the 
property  or  to  the  possession  thereof. 

As  a  private  citizen,  Mr.  Barker  is  a  stranger  to  the  probate 
proceedings,  so  far  as  the  record  shows,  and  is  not  a  party  in 
interest  aggrieved  by  the  said  order,  and  for  this  reason  also 
the  writ  must  oe  quashed. 

Writ  quasht.»d  and  proceedings  dismissed. 

Dismissed. 
!Mr.  Chief  Justice  Braxtly  :    I  concur. 
Mr.  Justice  Pigott:     I  dissent. 
Rehearing  denied  April  2,  1902. 


STATE  EX  REL.  FINLEN,  Relator,  v.  DISTRICT  COURT 
OF  THE  SECOND  JUDICIAL  DISTRICT 

et  al..  Respondents. 

(No.  1J84.) 
(Submitted  March  21,  1902.     Decided  March  25,  1902.) 

Mandamus — Hearing  on  Return  to  Altemaiive  WrU — New 
Trial — Scandalous  Affidavits  in  Support — Discretion  of 
Trial  Court  in  Striking  Out — Un/necessary  Delay  in  Deter- 
mining Motion  for  Nexo  Trial — Burden  of  Proof. 

1.  An  order  of  the  trial  court  striking  out  affidavits  filed  in  support  of  a  mo- 
tion for  a  new  trial  on  the  ground  that  they  were  disrespectfal,  scandalous 
and  contemptuous,  being  an  order  made  in  the  exercise  of  the  court's  dis- 
cretionary power,  mandamuB  will  not  lie  to  compel  their  restoration,  even 
though  it  be  conceded  that  the  discretion  was  not  wisely  exercised. 
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2.  Where  defendant  claims  that  his  answer  made  to  an  alternative  writ  of 
mandate  shows  a  compliance  therewith,  the  relator  may  controvert  the 
truth  of  such  answer  and  thus  to  enlighten  the  court  as  to  w^hat  further 
order  the  court  should  make. 

3.  Obiter:  The  trial  court  has  no  power  to  prevent  the  party  claiming  to  be 
aggrieved  by  an  order  striking  out — as  being  scandalous  and  contemptuous 
— affidavits  filed  in  support  of  a  motion  for  new  trial  from  having  the  same 
reviewed  by  the  supreme  court,  and  to  this  end  should  settle  a  bill  of  ex- 
ceptions embodying  the  matter. 

4.  OMtcr:  When  matters  contained  in  a  pleading  or  affidavit  are  pertinent 
and  must  be  alleged  therein  in  order  to  have  the  judgment  of  the  court 
upon  the  rights  of  the  parties  thereon,  even  though  such  matters  reflect 
upon  the  court  or  a  party,  they  may  not  be  characterized  as  scandalous 
and  stricken  out  by  the  court. 

5.  The  relator  in  mandamus  to  compel  the  trial  judge  to  determine  the  mo- 
tion for  a  new  trial,  the  decision  of  which  is  alleged  to  be  unnecessarily 
delayed,  has  the  burden  of  showing  such  unnecessary  delay. 

6.  The  mere  fact  that  the  trial  judge  had  delayed  the  determination  of  a 
motion  for  a  new  trial  for  45  days  is  not  sufficient.  In  mandamus  proceed- 
ings to  compel  a  decision  thereof,  to  show  that  the  court  has  unnecessarily 
delayed  the  decision. 

7.  Quaere:  Whether  an  order  striking  out  affidavits  In  support  of  a  motion 
for  a  new  trial  is  an  appealable  order? 

Origin' AL  mandamus  bv  the  state,  on  tlie  relation  of  Miles 
Finlen,  against  the  district  court  of  the  Second  judicial  district 
of  Montana  and  others.     Writ  set  aside.' 

Messrs.  Forhis  &  Evans,  Mr.  A.  J.  Shores  and  Mr.  C.  F. 
Kelley,  for  Relator. 

Messrs.  McIIatlon  £  Cotter,  for  Respondents. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court. 

Application  for  mandamus.  In  a  cause  pending  in  the  dis- 
trict court  of  Silver  Bow  county,  entitled  "Miles  Finlen  v. 
F.  Aug.  Heinze  et  al.,"  after  a  trial  by  the  court  without  a  jury, 
findings  of  fact  and  conclusions  of  law  were  made  on  June  18, 
1901,  in  favor  of  the  defendants.  Judgment  was  entered  there- 
on July  11,  1901.  Within  the  time  allowed  by  the  statute,  and 
in  conformity  with  its  requirements,  the  i)laintiff  prepared  his 
motion  for  a  new  trial,  basing  the  same  upon  a  statement  of 
tlie  case  and  upon  affidavits.  The  statement  was  properly  set- 
tled and  filed   svith  the  clerk.     The  affidavitr^  M'ere  also  filed 
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within  tlie  time  allowed  by  the  court  for  that  purpose.  On 
January  11,  1902,  the  motion  came  regularly  on  for  hearing, 
and  was  submitted  to  the  court  without  argument  for  determi- 
nation, Hon.  E.  W.  Harney  being  the  judge  presiding,  and  was 
taken  under  advisement.  On  February  25,  1902,  the  motion 
not  having  been  sooner  determined.  Miles  Finlen,  the  plaintiff 
in  the  cause  an.l  the  relator  herein,  applied  to  this  court  for  a 
peremptory  writ  of  via^\damus  to  compel  the  district  court  and 
E.  W.  Harney,  the  judge,  to  determine  it.  The  application  was 
made  upon  the  ground  that  the  decision  upon  the  motion  had 
been  unreasonably  delayed.  To  the  alternative  writ  issued  by 
this  court  the  said  Harney  made  answer  denying  the  charge  of 
unreasonable  delay,  and  stating  that  on  March  15,  and  before 
the  return  dav,  the  motion  had  been  determined,  Hot  because 
he  or  the  court  had  been  negligent  in  the  performance  of  their 
duty  in  so  deferring  the  decision,  but  that  it  had  been  taken 
up  out  of  its  proj^er  order  and  disposed  of,  to  the  end  that  this 
court  might  be  saved  any  trouble  or  annoyance.  Upon  the  filing 
of  the  answer  the  relator  asked  leave  to  controvert  the  truth  of 
it,  and  to  show  that  the  motion  had  not  been  determined,  but 
that  the  judge  had,  in  fact  and  of  its  own  motion,  first  stricken 
from  the  files  the  aifidavits  submitted  in  support  of  it,  and  had 
then  denied  the  mot-ion,  thus  eliminating  from  the  rocord  all 
matters  tendered  in  supiK)rt  of  one  of  the  most  important 
grounds  \\\Km  which  the  motion  was  based,  and  practically 
evading  the  conmiand  of  the  alternative  writ.  *From  a  certi- 
fied copy  of  the  entry  in  the  journal  of  the  district  court  made 


*At  the  hearingr,  upon  the  objection  of  the  defendant  to  the  admission  of 
evidence,  the  court  ruled  as  follows: 

THE  CHIEF  JUSTTCE:  The  greneral  objection  to  the  admiaeflon  of  evi- 
dence will  be  overruled.  I  will  make  a  brief  statement  of  the  views  of  the 
court  upon  this  matter.  It  is  competent  for  a  defendant  upon  application 
for  a  writ  of  mandamus  to  controvert  the  allegations  contained  in  the  affi- 
davit pertinent  to  the  ultimate  question  whether  the  peremptory  writ  ouerht 
to  issue.  In  addition  to  this,  whe  n  answer  is  made  in  which  the  defendant 
alleges  a  compliance  with  the  command  of  the  alternative  writ,  the  relator 
is  authorized,  under  the  statute,  to  controvert  the  truth  of  such  answer, 
and  thus  to  enlighten  the  court  as  to  what  further  order  should  be  made, 
if  any.  Of  course,  if  the  answer  Is  found  true,  this  Is  the  end  Of  the  con- 
troversy,  except   to  enter  an  order  disposing  of  the  costs.    [O.  T.  C] 
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at  the  time  action  was  had  upon  the  motion,  it  was  made  to 
appear  that  the^  affidavits  were  stricken  from  the  files  and  or- 
dered returned  to  the  relator's  counsel  on  the  ground  that  the 
statements  contained  in  them  were  disrespectful,  scandalous 
and  contemptuous,  in  that  they  reflected  upon  the  judge  who 
tried  the  cause.  It  also  appears  that  they  were  thus  stricken 
ou't  Ix^fore  the  motion  was  determined,  and  that  the  matters  set 
forth  in  them  were  not  considered  in  support  of  one  ground  of 
the  motion.  This  court  was  then  asked  for  a  peremptory  writ 
of  mandamus  directing  the  defendants  to  restore  the  affidavits 
to  the  files  and  to  determine  the  motion  as  submitted. 

AVhatever  rights  tlie  relator  may  have  in  the  premises,  they 
cannot  be  considered  in  this  proceeding.  The  command  of  the 
alteniative  writ  was  that  the  court  and  its  judge  shoirld  pro- 
ceed to  determine  the  motion,  or  show  cause  why  they  had  not 
done  so.  Under  the  mandate  of  the  writ,  the  court  and  its  judge 
were  left  to  detennine  the  motion  in  just  the  same  way  as  it 
might  have  been  determined  if  the  writ  had  not  been  issued. 
The  sole  office  .-f  the  writ  was  to  exi>edite  the  determination  of 
the  motion  if  it  appeared  that  a  decision  upon  it  had  been  un- 
necessarily delayed,  and  not  to  control  the  district  court  in  the 
exercise  of  its  discretion  in  the  premises.  In  striking  out  the 
affidavits,  the  court  exercised  a  discretion  with  which  we  cannot 
interfere  by  mandamus.  To  illustrate:  If  the  motion  liad  been 
disjwsed  of  before  this  application  was  made,  we  would  have 
had  no  power  to  compel  by  mandamus  a  restoration  of  the  affi- 
davits to  the  files.  The  dish'iet  court  has  the  power  to  deter- 
mine what  is  scandalous  matter  in  a  pleading,  affidavit,  or  other 
paper  put  upon  the  files,  and  to  order  the  same  to  be  sti'icken 
out,  to  the  end  that  the  files  may  be  free  from  objectionable  or 
scandalous  matter.  That  court,  however,  has  no  power  to  pre- 
vent the  party  claiming  to  be  aggrieved  by  such  an  order  from 
having  the  same  revieweil  in  an  appropriate  way,  and  to  this 
end  should  settle  a  bill  of  exceptions  embodying  the  matter,  so 
that  the  order  may  be  properly  reviewed  by  this  court.  Other- 
wise, should  tliat  court  have  fallen  into  error  and  determined 
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that  the  matters  stricken  out  are  scandalous^  when,  in  fact,  they 
are  not,  the  rights  of  the  moving  party  might  thjis  be  lost.  Mat- 
ters which  are  not  pertinent  to  the  controversy,  and  which  at 
the  same  time  reflect  upon  the  court  or  a  party,  are  properly 
characterize<l  as  scandalous.  When,  however,  the  same  matters 
are  pertinent,  and  must  l)e  all(^e<l  in  the  pleading  or  affidavit 
in  order  to  have  the  jiulgment  of  the- court  upon  the  rights  of 
the  parties  thert^cm,  then  they  are  not  in  fact  scandalous  and 

mav  not  be  so  characterized  and  stricken  out. 

«. 

There  wa.s  no  evidence  offered  at  the  hearing  tending  to  show 
that  the  disposition  of  the  motion  had  been  unnecessarily  de- 
layed. The  burden  was  ujxm  the  relator  to  show  such  fact,  if 
it  existed.  This  situation  of  affairs  presented  at  the  hearing 
necessarily  requires  this  proceeding  to  be  dismissed.  This 
court  cannot  pr?sume  that  the  district  court,  or  its  presiding 
judge,  has  willfully  or  unnecessarily  delayinl  or  refused  to 
determine  a  matter  submitted,  merelv  because  there  has  been 
a  la])se  of  45  days  between  the  date  of  the  submission  and  the 
date  of  the  application  to  this  court.  Whether  or  i  ot  such  in- 
tervening delay  was  unn«»essarv  would  depend  largely  upon  the 
volume  of  business  l)efore  the  court  and  the  time  at  its  disp(.f.al 
to  devote  to  it. 

Xor  may  we  say  what  course  the  rehitor  should  pursue  or 
what  remedy  he  slii/uld  a(lo])t,  in  r.rder  to  ])resorve  his  rights  in 
the  ]) remises. 

It  was  urged  at  the  hearing  that  the  district  judge,  at  the 
time  the  motion  was  determineil  in  that  court,  refused  to  settle 
a  proj.er  bill  of  exceptions  for  the  plaintiff  in  order  that  he 
might  present  to  this  court  for  review  the  order  striking  out  the 
affidavits.  Whi-tlier  or  not  this  is  a  fact  is  not  now  a  |)ertinent 
inquiry.  This  court  liolds  that  an  order  striking  out  a  state- 
ment on  moticm  for  a  new  trial  is  an  appealable  order.  {Beach 
v.  ^polcane  lianrh  cC  Wafer  Co.,  25  Mont.  307,  65  Pac.  106.) 
Tlie  supreme  court  of  (California  follows  the  same  rule  {Sy- 
m/jfus  V.  BunneU,  101  Cal.  223,  35  Pac.  T70),  the  theory  beinq 
that  such  an  order  is  a  special  order  after  final  judgment,  with- 
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in  the  provision  of  the  statute.  Whether  an  order  striking  out 
affidavits  in  supjwrt  of  the  motion  is  appealable,  upon  the  same 
theory,  has  never  been  decided  by  this  court.  Reasoning  by 
analog^',  it  may  seem  that  it  would  fall  within  the  terms  of  the 
statute;  but  the  supreme  court  of  (California  holds  to  the  con- 
trary, and  declares  that  such  an  order  may  be  reviewed  only  on 
appeal  from  the  order  denying  a  new  trial,  the  statute  in  each 
state  being  the  same.  (Melde  v.  Reynolds,  120  Cal.  234,  52 
Pac.  491.)  We  refrain  from  expressing  any  opinion,  however, 
until  the  question  is  properly  raise<l,  leaving  the  relator  herein 
to  pursue  such  reme<ly  as  he  may  be  advised  is  suitable  to  the 
circumstances. 

It  was  plausibly  argued  by  counsel  for  the  relator  that  the 
cases  of  lialcigk  v.  Disirict  Court,  24  Mont.  306,  61  Pac.  991, 
81  Am.  St.  Rep.  431,  and  Stale  ex  rel,  Do-novari  v.  District 
Court  of  Second  Judicial  Dist,,  25  Mont  355,  65  Pac.  120, 
apply  directly  to  this  case,  and  are  conclusive  as  to  the  power 
of  this  court  to  grant  the  relief  demanded.  If  the  factsin  this 
case  had  warranted  the  issuance  of  the  peremptory  w^it  to  com- 
pel a  decision  of  the  motion, — which  we  have  said  they  do  not, 
— these  cases  would  furnish  no  precedent  for  a  direction  to  the 
district  court  to  restore  the  affidavits  to  the  files  and  to  pass 
iqx)n  the  motion  as  submitted.  In  the  former  case  it  was  held 
that  where  the  district  court  refused  to  take  jurisdiction  of  a 
second  contest  of  a  will,  the  same  being  filed  before  the  hearing 
on  probate  was  had,  or,  after  having  obtained  jurisdiction,  re- 
fused to  proceed  in  its  exercise  by  reason  of  an  erroneous  de- 
cision of  a  question  of  law  or  practice  preseiite<l  uiK>n  a  pre- 
liminary objection,  mandamus  was  the  proper  remedy  to  compel 
the  court  to  restore  to  the  files  such  contest,  which  had  been 
stricken  out,  and  to  proceed  to  a  hearing  of  it.  In  the  second 
case  the  court  struck  from  the  files  a  contest  of  a  will  presented 
by  the  attorney  general  on  behalf  of  the  state,  on  the  grounds 
that  it  was  filed  too  late,  and  that  the  state  had  no  such  interest 
in  the  estate  as  would  authorize  a  contest  of  the  will  in  its  be- 
half.    It  was  held  that  mandamus  was  the  proper  remedy  to 
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compel  the  court  to  entertain  jurisdiction  and  to  proceed  to  a 
hearing. 

In  the  present  case  tlie  order  striking  out  the  affidavits  was 
made  in  the  exercise  of  the  court's  discretionary  power,  and 
mandamus  will  not  lie  to  compel  their  restoration,  even  though 
it  be  conceded  tliat  the  discretion  was  not  wisely  exercised. 

Let  tlie  writ  be  set  aside,  and  the  application  be  dismissed, 
at  tlie  cost  of  the  relator. 

Dismissed. 

^Ir.  Justice  Mii.buk^'  :    I  concur. 

Mr.  Justice  Pigott:  Though  I  concur  reluctantly,  I  da 
so  without  hesitation. 


STATE  EX  REL.  LEYSOJS' ,  Relator,  v.  DISTRICT  COURT 
•  OF  THE  SECOND  JUDICIAL  DISTRICT 

ET  AL.,  ReSPO^JDEXTS. 

(No.   1,752.) 

(Submitted  March  22,  1902.     Decided  March  26,   1902.) 

Cerliorari — Administration — Order  of  Partial  Distribution/ — 
A])})€alahle  Order. 

Certiorari  will  not  be  granted  to  review  an  order  for  the  partial  distribution 
of  the  estate,  of  a  decedent,  since  there  Is  an  appeal  from  such  order. 

Certiorari  by  the  state,  on  the  relation  of  John  II.  Leyson, 
administrator  of  the  estate  of  A.  J.  Davis,  deceased,  against 
the  district  court  of  the  Second  judicial  district  of  the  state  of 
Montana,  and  E.  W.  Harney,  judge  thereof.    Dismissed. 

Messrs.  Forhis  &  Mattison,  and  il/?\  E.  N.  Harwood,  for 
Relator. 

Messrs.  Clayherg  &  Gunn,  for  Respondents. 
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MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court. 

Application  for  writ  of  certiorari  to  review  and  annul  an 
order  of  partial  distribution  made  by  the  district  court  of  Silver 
Bow  county  in  the  matter  of  the  estate  of  A.  J.  Davis,  deceased. 

The  writ  is  denied,  for  the  reason  that  an  appeal  lies  from 
the  order  complained  of,  and  it  therefore  cannot  be  reviewed 
by  means  of  ccrlioraH,  (Code  of  Civil  Procedure,  Sec.  1721; 
Id.  Sec.  1722,  Subd.  3 ;  Laws  1899,  p.  14G ;  Code  of  Civil  Pro- 
cedure, See.  2832;  In  re  Phillips  Estate,  18  Mont.  311,  45 
Pac.  222 ;  State  ex  rel.  Whiteside  v.  First  Jvdici<d  Dist.  Court, 
2-4  Mont.  552,  03  Pac.  395 ;  State  ex  rel.  King  et  aZ.  v.  Second 
Jvdicial  Dist.  Cowt,  24  Mont.  494,  62  Pac.  820.) 

Let  the  application  be  dismissed. 

Dismissed. 


KRA^^ICII,   Appellant,  v.  IIELEXA  CONSOLIDATED   »  oi 

WATER  COMPANY,  Respondent.  J-379 

27    518 
(No.   1,439.)  |38  236 

Appeal — Judgment  lioll — Record  an  Appeal — Bill  of  Excep- 
tions— Strilcing  from  Record — liules  of  Supreme  Court — 
Briefs. 

1.  Where  a  bill  of  exceptions  is  prepared  and  settled  under  the  proylsions  of 
Section  1154,  or  of  Section  1155,  of  the  Code  of  Civil  Procedure,  It  Is  part 
of  the  judgment  roll  described  in  Section  1100,  and  when  a  copy  thereof 
certified  as  correct  is  included  in  the  transcript  filed  on  appeal,  as  required 
by  Section  1736,  it  should  not  be  stricken  from  the  record  on  the  ground 
that  it  was  not  served  or  filed  in  time. 

2.  Where  a  bill  of  exceptions  is  prepared  as  a  bill  on  motion  for  a  new  trial 
under  the  provisions  of  Subdivision  2  of  Section  1173,  and  is  relied  upon 
by  the  appellant  on  appeal  from  the  Judgment,  It  is  not  embraced  in  the 
Judgment  roll,  but  is  part  of  the  record  on  the  appeal  and  as  such,  when 
properly  furnished  by  copy  to  the  supreme  court,  may  not  be  stricken  out 
on  the  ground  that  it  was  not  served  or  filed  in  time. 
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3.  Where  appellant's  brief  falls  to  comply  with  the  requirements  of  Subdi- 
vision "a"  of  Section  3  of  Hule  X  of  the  Supreme  Court,  the  Judgment 
appealed  from  will  be  affirmed  (unless  the  respondent  moves  a  dismis- 
sal of  the  appeal  because  of  such  failure). 

Ajypeal  frcnn  District  Court,  Lewis  and  Clarke  County;  H. 
C,  Smith,  Jud(/e. 

Action  bv  William  Kranicli  against  the  Helena  Consoli- 
dated Water  Company.  From  a  judgment  for  defendant, 
plaintiff  appeals.  ^lotion  to  strike  the  bill  of  exceptions  from 
the  record.     Dc»nied.     Judgment  affirmed. 

Messrs.  Sanders  cf  Sanders,  and  Mr,  11.  J.  Burleigh,  for 
Appellant. 

Messrs.  Claj/herg  d-  Gunn,  for  Kespondent. 

^loTION   TO  StKIKK  Ol'T  BiLL  OF  ExCKPTlOXS. 
(Submitted  March  26.  1902.     Decided   March   27,    1902.) 

:MK:  justice  PIGOTT  delivere<l  the  opinion  of  the  court 

The  plaintiff  has  app(^aled  from  a  final  judgment.  The  de- 
fendant moves  Ihat  the  bill  of  exceptions  includcKi  in  the  tran- 
script be  stricken  theiefrom  for  the  reason  that  it  was  neither 
served  nor  filed  in  time,  and  is  therefore  not  properly  a  part 
of  the  transcript  or  record  on  appeal.  The  objections  of  the 
defendant  to  the  settlement,  together  with  the  matter  in  sup- 
}X)rt  of  the  ol)j(vtions,  aj)pear  ujK)n  the  face  of  the  bill. 

The  record  vn  apjx^al  from  a  final  judgment  consists  of  a 
co})y  of  the  notice  of  apj)eal,  of  the  judgment  roll,  and  of  any 
bill  of  exceptions  or  statement  of  the  case  upon  which  the  ap- 
pellant relies.  (^Section  1786  of  the  Code  of  Civil  Procedure.) 
If  the  bill,  the  copy  of  which  is  sought  to  be  stricken,  was  pre- 
pared and  settled  under  the  provisions  of  Section  1154,  or  of 
Section  1155,  of  the  Code  of  Civil  Procedure,  it  is  part  of  tiie 
judgment  roll  described  in  Section  119G,  and  is  authorized  or 
reqiiinnl  to  be  furnished  by  copy  as  part  of  the  record  on  appeal 
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from  the  judgment.  If  it  was  prepared  and  settled  as  a  bill  on 
motion  for  a  new  trial  under  the  provisions  of  Subdivision  2  of 
Section  1173,  and  is  relied  upon  by  the  appellant,  it  is  not  em- 
braced in  the  judgment  roll,  but  is  part  and  parcel  of  the  record 
on  the  appeal  end  as  such  may  be  furnished  by  copy  to  this 
court.  So  far  as  the  motion  is  concerned,  it  is  not  necessary 
to  inquire  whether  or  not  the  bill  is  part  of  the  judgment  roll. 
It  was  settled  and  certified  by  the  judge  of  the  trial  court,  and 
was  then  filed  with  the  clerk  of  that  court.  The  appellant  relies 
upon  it  It  is  properly  embraced  in  the  record  on  appeal. 
Whether  its  contents  can  be  considered  is  a  question  which  does 
not  now  arise.  The  motion  must  be  denied.  ^'IsTone 
of  the  properly  authenticated  and  certified  papers  au- 
thorized OT  required  to  be  furnished  to  this  court  upon  ap- 
peals ought  ever  to  be  stricken  out  when  presented  in  conformity 
with  the  rules.  Their  place  is  in  the  record.  Their  effect  is 
properly  a  matter  for  determination  upon  consideration  of  the 
case  upon  the  entire  record.  For  example,  the  notice  of  inten- 
tion to  move  for  a  new  trial  is  not  one  of  the  papers  constitut- 
ing the  judgment  roll,  nor  is  it  one  of  the  papers  described  in 
Sections  1176  and  1738  of  the  Code  of  Civil  Procedure,  as 
required  to  be  furnished  on  appeal  from  an  order  granting  or 
denying  a  new  trial.  It  is  therefore  no  part  of  the  record  on 
appeal,  and  hence  will  be  stricken  out  even  if  formally  certified 
by  copy,  as  was  done  in  Carr,  Ryder  &  Adams  Co,  v.  dosser, 
25  Montana,  149,  63  Pac.  1043.  If,  however,  the  notice  of 
intention  to  move  for  a  new  trial  be  included  in  a  statement 
or  bill  of  exceptions  on  motion  for  a  new  trial,  it  is  thereby 
made  a  constituent  part  of  the  record  on  appeal,  and  should 
not  be  stricken  out,  even  though  it  may  have  been  served  or 
filed  out  of  time,  and  must  be  disregarded  upon  the  submission 
of  the  case.  So  with  a  statement  or  bill  of  exceptions  used  on 
the  hearing  of  a  motion  for  a  new  trial.  When  certified  and 
brought  to  this  court  in  the  regular  mode,  it  is  part  and  parcel 
of  the  record  on  appeal,  and  is  entitled  so  to  remain,  although^ 
because  of  some  defect  or  invalidity,  such  as  failure  to  contain 
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a  specification  of  the  particulars  in  which  the  widence  is  in- 
siiflic-ient,  it  may  not  be  capable  of  subserving  the  purpose  for 
which  it  was  intended,  or  must  be  diar^arded  because  a  draft 
of  the  proposed  statement  was  not  served  in  time."  iBeach  v. 
Spokane  Ranch  £  Water  Co.,  25  Mont,  307,  371,  65  Pac.  106, 
108.)  This  rule  of  practice  wo  approve. 
Let  the  motion  be  denied. 


Affeal  from  Judgment. 

(Submltlfd  April  14,  1902.     Decided  April  18,  1902.) 

MR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  entered  on  December  31, 
98.  The  cause  has  been  submitted  on  briefs  without  oral 
fument. 

Subdivision  a  of  Section  3- of  Rule  X  of  this  court  provides 
it  the  appellant's  brief  shall  contain  "a  concise  abstract  or 
tement  of  the  case,  presenting  succinctly  tlie  questions  m- 
Ived,  and  the  manner  in  which  they  are  raised,  which  abstract 
all  refer  to  the  page  numbers  in  the  transcript  in  such  man- 
r  that  pleadings,  evidence,  orders  and  judgment  may  be 
sily  found."  We  quote  the  only  abstract  or  statement  of  the 
36  contained  in  appellant's  brief : 

"Statement  of  the  Case. 

"The  plaintiff  was  the  owner  of  a  tract  of  land  in  Helena, 
which,  and  as  a  part  of  which,  was  a  stream  of  water.    By 

former  adjudication  of  the  court  it  had  been  decreed  that  one 
the  rights  and  possessions  of  the  plaintiff  and  his  partner 

IS  at  the  head  or  upper  end  of  his  claim,  seven  inches  of  water, 

ereafter  inseparably  a  part  and  parcel  of  his  said  property. 

>r  many  weeics  in  each  year  that  seven  inches  was  supplied. 
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but  at  certain  periods  waters  were  so  diverted  from  the  gulch 
as  that  they  did  not  flow  to  the  head  of  his  claim.  By  the 
statute  of  adverse  possession  in  Montana  then  in  force,  appli- 
cable to  his  right)  a  period  of  ten  years  must  elapse  to  preclude 
the  assertion  by  him  in  court  of  his  right  During  this  period 
he  had  asserted  this  right  in  court  and  had  obtained  a  decree 
against  the  grantors  of  the  defendant  annihilating  any  claim 
or  color  of  title  in  them  to  seven  inches  of  this  water,  and  this 
defendant  stood  as  a  naked  trespasser."  The  statement  imparts 
no  information  in  respect  of  the  action,  of  the  questions  in- 
volved, or  of  the  manner  in  which  they  are  raised ;  nor  does  it 
mention  the  pleadings,  evidence,  orders,  or  the  judgment,  or 
refer  to  the  pages  of  the  transcript  where  any  of  them  may-  be 
found.  It  fails  in  every  respect  to  comply  with  any  require- 
ment of  Subdivision  a  of  Section  3,  supra.  Upon  the  authority 
of  McCleary  v.  Crowley,  22  Montana  Reports,  245,  56  Pacific 
Reporter,  227,  Smith  v.  Denniff,  23  Montana  Reports,  65, 
57  Pacific  Reporter,  557,  Rehberg  v.  Oreiser,  24  Montana  Re- 
ports, 488,  at  page  490,  62  Pacific  Reporter,  820,  and  of  the 
many  other  like  cases  decided  by  this  court,  the  judgment  must 
be  affirmed. 

Consideration  of  the  respondent's  motion  to  dismiss  the 
appeal  for  the  reason  that  the  appellant  has  not  furnished  the 
proper  record,  as  well  as  of  the  question  whether  the  bill  of 
exceptions  is  properly  before  us,  is  therefore  unnecessary. 

Let  the  judgment  be  affirmed. 

Affirmed. 
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JOIIXSOX   COUNTY   SAVINGS  BANK,  Appellant,  v. 
JOE  KLAFFKI  COMPANY,  Kespondent. 

(No.  1,782.) 
(Submitted  March  25,  1902.     Decided  March  27,  1902.) 

Appeal — Undertaking  on  Appeal — Tinie  of  Filing — Xotice  of 
Appeal — Service  by  Mail. 

1.  Under  Code  of  CMvil  Procedure,  Sec.  1724,  an  undertakinflr  on  appeal — 
unless  walyed — must  beflled  within  flye  days  of  the  serrice  of  the  notice 
on  the  adverse  party,  and  not  within  flye  days  from  the  filing  of  the  notice 
with  the  clerk,  if  the  filing  occnrs  after  the  date  of  snch  serrice. 

2.  The  time  of  filing  the  undertaking  on  appeal  Is  not  extended  by  the  pro- 
Tisions  of  Section  1833  of  the  Code  of  Ciyil  Procedure,  In  a  case  in  which 
the  appellee  resides  at  a  distance  and  serylce  of  the  notice  of  appeal  is 
made  through  the  mails. 

Appeal  from  District  Court,  Silver  Bow  County;  J.  B.  Mc- 
Clernan,  Judge. 

Action  by  the  Johnson  County  Savings  Bank  against  the 
Joe  KlaiFki  Company.  Judgment  was  rendered  in  favor  of 
defendant,  and  plaintiff  appeals.  Motion  to  dismiss  appeal 
sustained. 

Messrs.  Busch  &  Kremer,  for  Appellant. 

Mr.  J.  W.  Stanton,  for  Respondent 

MR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the  court 

Motion  to  dismiss  appeal.  On  December  11,  1901,  the 
plaintiff  served  the  defendant  with  notice  of  appeal  from  a 
judgment,  and  on  December  19,  1901,  caused  the  same  to  be 
filed  in  the  office  of  the  clerk  of  the  court  below.  On  the  day 
last  mentioned  the  plaintiff  caused  to  be  filed  an  undertaking 
on  appeal.  The  respondent  moves  a  dismissal  upon  the  ground 
that  the  undertaking  was  not  filed  within  five  days  after  the 
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service  of  the  Jiotice  of  appeal.  lu  opposition  to  the  iiiQtion 
the  appellant  contends  that  since  the  undertaking  was  filed  on 

the  same  day  the  notice  was  filed,  though  more  than  five  days 
after  its  service  npon  the  respondent,  the  appellant  complied 
with  Section  1724  of  the  (^ode  of  Civil  Proceihire,  providing: 
"An  ap})eal  is  taken  by  filing  with  the  clerk  of  the  court  in 
which  the  judgment  or  order  appealed  frcHii  is  entered,  a 
notice  stating  the  apj^eal  from  the  same,  or  some  specific  part 
thereof,  and  serving  a  similar  notice  on  the  adverse  party  or  his 
attorney.  The  order  of  service  is  immaterial,  but  the  appeal 
is  ineffectiuil  for  any  purpose  unless  within  five  days  after  ser- 
vice of  the  notice  of  apix?al,  an  undertaking  be  filed,  or  a  de- 
j)osit  of  money  be  made  with  the  clerk,  as  hereinafter  pro- 
vided, or  the  undertaking  be  waived  by  the  adverse  party  in 
writing.''  Counsel  argue  that  the  section  requires  service  of 
the  notice  of  api^eal  upon  the  clerk  as  well  as  upon  the  adverse 
party ;  that  filing  with  the  clerk  is  ser\'ing  that  officer ;  and  that 
the  undertaking,  having  been  filed  within  five  days  after  service 
of  the  notice  upon  the  clerk,  w^as  in  time.  They  assert  that 
the  langtiage  of  the  statute  contemplates  service  upon  the  clerk, 
calling  particuhir  attention  to  the  words:  *'The  order  of  service 
is  immaterial."  The  contention  is  without  merit.  Between  the 
filing  of  a  notice  with  the  clerk,  and  the  serving  of  it  upon  him, 
there  is  a  broad  distinction,  as  was  pointed  out  in  Territory  v. 
Ilanna,  5  ilontana  Keix)rts,  240,  .5  Pacific  Reporter,  250. 
Filing  the  notice  with  the  clerk  is  one  thing.  Ser\4ng  it  upon 
him  is  another  and  a  different  thinpr.  The  reason  whv  the 
words  last  quoted  were  inserted  into  the  statute  apj)ears  fron» 
a  consideration  of  the  former  law,  which  omitte<l  them.  (Sec- 
tions 370,  381,  Codified  Statutes  1871-72,  pp.  107,  110.)  It 
was  then  nece^jsary  that  the  filing  should  have  preceded  or 
been  contemporaneous  with  the  service  upon  the  adverse  party 
{Hastings  v.  Ilalleclc,  10  Cal.  31;  Buffendeau  v.  EdnioncUon, 
24  Cal.  05),  and,  if  the  filing  was  subsequent  to  the  service, 
no  appeal  was  taken.  The  addition  to  the  statute  of  the  sen- 
tence quoted  was  for  the  purpose  of  i)ermitting  the  notice  to 
be  served  either  before  or  after  the  filing, — in  other  words,. 
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under  the  present  statute,  tlie  order  of  the  service  and  the  filing 
of  the  notice  is  immaterial.  Whether  both  must  be  on  the  same 
day,  we  do  not  decide.  It  is  of  no  consequence  which  is  done 
first.  This  is  obvious.  The  matter  is  somewhat  discussed  in 
Ilayne  on  Xew  Trial  and  Appeal,  Section  210,  Subd.  2. 

Appellant's  counsel  advance  another  argument  against  the 
gi-anting  of  the  motion  to  dismiss.  They  say  that  service  of 
the  notice  of  appeal  was  by  mail, — appellant's  counsel  residing 
at  Butte,  and  respondent's  counsel  at  Great  Falls,  172  miles 
distant, — and  that  the  time  within  which  the  appellant  was 
required  to  file  the  undertaking  was  extended  one  day  for  every 
twenty-five  miles  of  distance  between  the  two  places.  They 
invoke  the  provisions  of  Section  1833  of  the  Code  of  Civil 
Procedure  providing  that  service  by  mail  is  complete  at  the 
time  the  notice  or  other  paper  is  deposited  in  the  postoffice, 
addressed  to  the  person  on  whom  it  is  to  be  served,  at  his  office  or 
place  of  residence,  postage  paid,  ^'but  if  within  a  given  number 
of  days  after  such  service,  a  right  may  be  exercised,  or  an  act 
is  to  be  done  by  the  adverse  party,  the  time  within  which  such 
right  may  be  exercised  or  act  bo  done,  is  extended  one  day  for 
every  twentv-five  miles  distance  between  the  place  of  deposit 
and  the  place  uf  address."  Assuming  the  facts  to  be  as  as- 
serted by  counsel,  it  is  enough  to  say  that  the  respondent — the 
party  served  with  the  notice — is  the  adverse  party.  Under 
Section  1833,  tlie  party  serving  a  notice  can  never  l)e  a  party 
adverse  to  himself.  {Brown  v.  Green-,  65  Cal.  221,  3  Pac. 
811.) 

The  undertaking  on  appeal  was  not  filed  within  five  days 
after  service  of  the  notice  of  appeal,  and  the  respondent  has 
not  waived  his  right  to  move  a  dismissal.  Upon  the  authority 
of  Hines  v.  Carl,  22  Montana  Reports,  501,  57  Pacific  Re- 
porter, 88,  and  cases  there  cited,  the  motion  is  granted,  and 
the  appeal  is  dismissed. 

Dismissed. 
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T.  C.  POWER  L'  BROTHER,  A  Corpor^vtiox,  Respoxdent, 

V.  MURPHY  ET  AL.^  Appellants. 


(No.   1,597.) 
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Appeal  —  AdviV'se  Party  —  Service  of  Notice  —  DLsinissal —     IfJo    m 
Bankruptcy. 

1.  Where  plaintiff  recovers  judgment  in  an  action  to  foreclose  a  mortgage, 
and  a  deficiency  Judgment  against  the  mortgagor,  he  falling  to  answer,  he 
is  an  Interested  and  necessary  party  to  an  appeal  taken  by  other  defend- 
ants, who  claim  liens  on  the  mortgaged  premises  superior  to  the  mortgage, 
and  if  notice  of  such  appeal  is  not  served  on  him,  as  required  by  Code  of 
Civil  Procedure,  Sec.  1724,  the  appeal  will  be  dismissed. 

2.  The  fact  that  such  mortgagor  was  adjudged  a  bankrupt  after  the  appeal 
was  taken  will  have  no  effect  on  a  motion  to  dismiss  the  appeal. 

Appeal  from  District  Court,  Chateau  County;  Dudley  Dw 
Base,  Judge. 

Ac^Tiox  by  T.  C.  Power  &  Brother,  a  coriwration,  against 
John  T.  Murj)hy,  Henry  L,  Chipman,  George  D.  Patterson  and 
Louisa  Patterson.  From  a  judgment  for  plaintiflF  and  an  order 
denying  a  new  trial,  defendants  Murphy  and  Chipman  a])peal. 
Appeals  dismissed. 

Mr.  M.  Billiard,  and  Mr.  II.  G.  Mclntlre,  for  Appellants. 

Messrs.  Walsh  &  Nexvmnn,  for  Respondents. 

MR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the  enurt. 

These  are  appeals  by  Murphy  and  Chipman,  two  of  tlit*^  de- 
fendants, from  the  judgment  and  an  order  overruling  their  mo- 
tion for  a  new  trial.  The  respondent  moves  the  dismis.^al  of 
the  appeals  upon  the  grounds — First,  that  the  appellants  have 
not  filed  their  brief  within  the  time  required  by  the  rules  of 
this  court;  and,  secondly,  that  notice  of  the  appeals  was  not 
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served  upon  the  defeiidants  George  D.  Patterson  and  wife,  or 
on  either  of  them. 

Tlie  action  was  brought  on  a  note  for  $3,000,  made  by  Pat- 
terson to  the  phiintiflF's  assignor,  the  payment  of  which  was  se- 
cured by  a  mor*^gage  executed  by  Patterson  and  wife.  The  ob- 
ject of  the  aetion  was  to  procure  a  sale  of  the  property  mort- 
gaged, the  foreclosure  of  the  equity'  of  redemption  of  each  of 
the  defendants,  and  a  personal  judgment  against  George  D. 
Patterson  in  the  event  the  proceeds  of  such  sale  should  be  in- 
sufficient to  satisfy  the  amount  due  to  the  plaintiif.  The  Pat- 
tersons were  duly  served  Avith  sinnmons  and  a  copy  of  the  coni- 
l)laint.  They  made  default.  The  defendants  MuqJiy  and 
("hipman,  by  answer  (which,  so  far  as  the  transcript  discloses, 
was  not  served  upon  the  Pattersons),  denied  the  execution  of 
the  note  and  mortgage,  or  that  anything  was  due  or  owing  upon 
either,  and  pleaded  affirmatively  that  at  the  time  the  mortgage 
was  made  they  owned,  and  still  own,  undivided  interests  in  the 
land  described  in  the  mortgage,  and  then  had,  and  ever  since  have 
held,  a  lien  upon  Patterson's  interests  therein  paramount  to 
the  mortgage  lien  asserted  by  the  plaintiff.  Upon  trial  of  the 
issues  joined  between  the  plaintiff  and  Murphy  and  Chipman, 
the  court  found  that  the  plaintiff's  mortgage  was  the  first  lien 
upon  a  certain  part  of  the  land,  superior  to  the  title  and  to  tlie 
lien  of  Murphy  and  Chipman ;  and  further  found  that  Murphy 
and  Chipman's  lien  on  the  remainder^of  the  land  was  superior 
to  that  of  the  plaintiff's  mortgage.  Judgment  in  accordance 
with  the  findings  w-as  entered  for  the  sale  of  the  land  and  the 
application  of  its  avails  toward  satisfaction  of  the  mortgage 
debt  due  to  the  plaintiff,  and  (if  the  proceeds  of  sale  should  be 
insufficient  to  liquidate  the  plaintiff's  demand)  for  the  docket- 
ing of  a  deficiency  judgment  against  the  defendant  George  D. 
Patterson,  who  was  personal^  liable  on  the  note.  Murphy  and 
Chipman  moved  for  a  new  trial,  addressing  the  notice  of  in- 
tention to,  and  serving  it  uix)n,  the  Pattersons.  The  motion 
was  denied.  IMuq^hy  and  (.^hipman  then  served  notice  of  their 
appeals  from  the  jiidgiuent  and  order  denying  a  new  trial,  but 
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iioither  directeil  the  notice  to,  nor  served  it  uf)on,  Patterson  or 
his  wife.  Patterson  has  not  appeared  in  this  court;  lience  the 
.question  whether  his  vohintar}'  appearance  would  remedy  the 
omission  to  serve  notice  of  appeal  upon  him  is  not  presented. 

By  failing  to  answer  the  complaint,  Patterson  a'dmitted  the 
material  allegations  therein  contained  to  he  true,  and  this  is 
all  he  admitted.     His  default  was  tantamount  to  consent  that  a 

jiulgment  in  accord  with  the  averments  of  the  complaint  might 
be  entered  against  him.  That  pleading  did  not  tender  any  issue 
to  him  with  re3])ect  to  Murphy  and  Chi])man's  lien  or  title.  A 
party  to  a  jiulgment  whose  rights  may  be  injuriously  affected 
by  its  reversal  or  modification  is  entitled  to  notice  of  appeal; 
the  fact  that  'le  failed  to  answer  the  complaint  does  not  de- 
prive him  of  such  right.  Section  1724  of  the  Code  of  Civil 
Procc^lure  provides,  among  other  things,  that  *'an  appeal  is 
taten  by  filing  with  the  clerk  of  the  court  in  which  the  judg- 
ment or  order  iippealed  from  is  entered,  a  notice  stating  the 
appeal  from  the  same,  or  some  specific  part  thereof,  and  sending 
a  similar  notice  on  the  adverse  party  or  his  attorney."  This 
means,  of  course,  that  the  notice  must  be  server!  upon  every 
adverse  party.  A  party  is  adverse  who  has  an  interest  in  oppos- 
ing the  object  sought  to  l>e  accomplished  by  the  appeal.  In  the 
language  of  (liancellor  Walworth  in  Thompson  v.  Ellsicorth, 
1  Barbour's  Cliancery,  024,  by  adverse  party  is  meant  "the 
party  whose  interest  in  relation  to  the  subject  of  the  appeal  is 
in  conflict  with  the  reversal  of  the  order  or  de(!ree  appealed 
from,  or  the  modification  sought  for  by  the  ai)j)eal."  The  pur- 
pose of  the  api)eals  in  the  present  case  is  to  reverse  the  judg- 
ment, or  to  proi»ure  its  modification,  so  that  the  title  and  lien 
asserted  by  the  appellants,  and  which  have  been  declared  sulv- 
ordinate  to  the  'lemand  of  the  plaintiff,  may  attach  as  a  charge 
superior  to  the  plaintiff's  demand.  The  effect  of  such  reversal 
or  modification  v.ould  be  to  release  (so  far  as  this  action  is  con- 
cerned) certain  of  Patterson's  property  from  the  prior  lien 
thereon  of  the  respondent  as  declared  by  the  judgment,  thereby 
diminishing  the  fund  to  arise  from  the  decretal  sale,  and  tend- 
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ing  to  increase  the  aniount  of  any  deficiency  judgment  that 
might  be  rendered  against  Patterson.  The  appellants  seek,  by 
the  attempte<l  appeals,  to  have  respondent's  mortgage  declared^ 
inferior  to  their  title  and  lien.  If  the  judgment  appealed  from 
stands,  the  respondent  must,  l)cfore  it  can  have  and  enforce  a 
])ersonal  judgment  against  Patterson,  exhaust  the  remedy  af- 
forded by  the  mortgage, — it  must  sell  the  land.  Such  decretal 
sale  might  satisfy  the  judgment  establishing  the  indebtedness 
<lue  from  Patterson  to  the  resjKjndent. 

If  the  action  had  \hh'\\  to  fonvlose  a  mortgage  made  ]>y  an- 
other j)erson  to  scvuro  payment  of  Patterson's  note,  would  not 
Pattersrm  have  an  interest  in  opjxising  the  reversal  of  a  judg- 
ment (Icxdaring  t-ucli  mortgage  paramount  to  liens  set  up  by  cer- 
tain defendants^  That  he  would  s<»ems  clear,  flight  he  not 
l)e  int(»rested  in  seeking  to  vacate  a  judgment  declaring  the 
r(vj)<)ndent*s  mortgage  to  Ik*  inferior  t4>  the  appellants'  liens? 
The  priority  of  the  n^sjHjndent's  lien,  as  (^stal)lishe<l  by  the  judg- 
ment, is  a  matter  in  which  Patterson  has  an  interest  re<*ognized 
by  the  law,  and  be  is  interesttnl  in  maintaining  the  integrity  of 
the  judgment  declaring  the  res])ondent's  mortgage  to  l)e  a  su- 
})erior  lien  upon  part  of  the  ]>ro]RTty.  The  case  of  Moody  v. 
Miller,  24  Oreicon  ReiK)rts,  ITJ),  XI  Pacific  Keporter,  402,  in- 
volv(*d  a  (juestioji  similar  to  the  one  raised  here,  and  the  court 
dismissed  the  npj)eal.  (See,  also,  Harper  v.  IlUdreth,  1)9  Cal. 
•1(\:},  m  Pac.  nO?i\Boirerin<i  v.  Adams,  12()  ('al.  G.jS,  oO  Pac- 
i:J4;  and  2  Vsii\,  Law  k  Pnx*.  Si;:],  8G4.)  Xot  having  ai>- 
])eal(Ml,  he  is  j)r('sunu*<l  to  be  satisfied  with  the  judgment  which 
established  such  lien,  and  to  object  to  a  reversal  of  it  or  to  a 
change  in  its  ti^rms.  lie  has  the  right  to  be  heard  in  support 
of  the  judgment  and  the  order  denying  a  new  trial ;  but  he  has 
not  been  subjected  to  the  jurisdicticm  of  this  court. 

The  fact  thar  Patterson  has  Ixx'n  adjudged  a  bankrupt  since 
the.  taking  of  the  a])])ea]s  is  a  matter  of  no  moment  ujxni  this 
motion. 

Tlie  defendant  G(H>rgo  I).  Patterson  was  an  adverse  party, 
lie  was  not  served  with  notice  of  either  a])peal,  and  hence  both 
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appeals  must  be  dismissed.     So  holding,  consideration  of  the 
question  whether  his  wife  was  an  adverse  party,  and  of  the 
tirst  ground  of  ihe  motion,  is  unnecessary. 
The  appeals  are  dismissed. 

Dismissed, 
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(Submitted  March  12,  1902.     Decided  April  7,  1902.) 

Couidy  Auditor — Ciraiion  of  Office — Siaiutes — He  peal. 

The  office  of  county  auditor  in  counties  below  the  third  class  was  abolished  ty 
Act  of  March  18,  1895  (Political  Code,  Sec.  4312),  which  amended  the 
original  Code  Section  2022,  and  repealed  In  part  Section  1  of  the  Act  of 
March  7,  1801  (Political  (^ode,  Sec.  4r>C0),  hence  Missoula  county  was  not 
entitled  to  elect  an  auditor  in  1808. 

Appeal  from  Diairici  (^ourt,  Missoula  County;  Frank  Woody, 
Judfje. 

Mandamts  l)V  the  state,  on  the  relation  of  Jaines  ^IcGinniss, 
against  W.  II.  II.  Dickinson,  clerk  and  recorder  of  ^lissoula 
county.  From  a  judgmoiit  for  defeiHlant,  relator  appeals. 
Attinned. 

Messrs.  MarsJialL  Stiff  d'  Banft,  for  A])pellant. 

Mr.  (\  B.  Nolan,  Attorney  Gencrah  for  Kespondent. 

:MR.  justice  PIGOTT  delivered  the  opinion'of  the  court. 

At  an  electi'jn  held  in  Missoula  county  on  Xovember  8, 
180S,  the  ])laiKtiff  received  a  majority  of  the  votes  cast  for 
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auditor  of  that  caiiitv,  and  the  board  of  canvassers  so  declared. 
The  plaintiff  thin  demanded  of  the  defendant,  the  county  clerk, 
a  certificate  of  election.  This  the  defendant  refused  to  issue, 
placing  his  refusal  ui)on  the  ground  that  there  was  no  such 
officer  as  county  auditor  for  ilissoula  county.  Thereu}X)n  the 
plaintiff  brought  this  procee<ling  in  mandamus  to  compel  the 
issuance  of  a  certificate  of  his  election.  It  apj>eared  that  on 
the  7th  day  of  ]\Iarch,  1891,,and  for  at  least  a  year  thereafter, 
the  assessed  valuation  of  the  proi)erty  in  ^Missoula  county  ex- 
ceeded eight  million  dollars,  but  that  on  September  G,  1807, 
the  board  of  countv  commissioners,  bv  an  order  made  under 
the  authoritv  of  Sections  4328  and  4331  of  the  Political  Code, 
declared  ilissoula  countv  to  be  a  countv  of  the  fifth  class,  hav- 
ing  an  assessed  valuation  of  more  than  six  million  and  less  than 
eight  million  dollars ;  and  that  it  still  remaine<l  a  county  of 
the  fifth  class  at  the  time  this  proce(»ding  was  Ix^gun.  The  par- 
ties agreed  that  if  the  county  was  entitled  to  an  auditor  for 
th(»  two  veai*s  i)o<>'inninfl:  with  the  first  Mondav  of  Januarv, 
18!M),  the  })lainnff  was  entitled  to  a  peremptory  writ  of  man- 
date as  praye<l  for.  Judgment  was  entered  for  the  defendant, 
and  the  plaintiff  aj)i)eals. 

Was  ^lissoula  countv  entitled  to  elect  an  auditor  in  1808  ? 
This  is  the  single  question  presented  for  decision,  and  we  think 
it  must  be  answered  in  the  negative.  The  office  of  county 
auditor  is  not  ex]>rc^sly  provided  for  in  the  constitution ;  that 
instrument  is  silent  upon  the  subject.  (Section  5  of  Article 
XVI.)  If  autliority  1k>  requisite  for  the  creation  of  the  office, 
sucli  authoritv  mav  be  found  in  Section  (>  of  Article  XVI, 
wliicli  ordains  tliat  "the  legislative  assembly  may  provide  for 
the  election  or  ap]X)intment  of  such  other  county  *  *  * 
officers  as  public  convenience  may  require  and  their  terms  of 
office  shall  Ix^  as  prescrilied  by  law  *  *  *."  By  an  Act 
passed  at  the  second  st^siim  of  the  legislative  assembly,  and 
ai)])rove<l  ilarch  7,  1801,  the  office  of  county  auditor  was  cre- 
ated, Sections  1  and  2  ]>roviding  that  "the  office  of  county 
auditor  is  here]>y  created,  and  the  same  shall  exist  in  all  conn- 
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tics  in  the  state  of  Montana  which  now  have,  or  those  which 
may  hereafter  acquire,  a  total  assessment  of  not  less  than  eight 
million  dollars  *  *  *.  There  shall  be  electeil  in  and  for 
eacli  csnnty  having  the  necessary  assessable  valuation  as  here- 
inl>eft  re  stated,  at  the  general  election  to  be  held  in  Xovember, 
lSi)2,  and  qna<lrenially  [biennially]"  thereafter,  an  auditor. 
(Laws  of  1891,  ])p.  '227,  22^,)  At  the  time  this  Act  was 
])asse(1,  ilissoula  county  had  a  total  assessment  of  more  than 
eight  million  dollars,  and  was,  therefore,  entitled  to  an  auditor; 
and  we  assume  for  the  i)urix)ses  of  this  case  (but  do  not  de- 
cide) that  the  design  of  the  Act  was  to  require  counties  entitled 
to  auditors  cm  IMarch  7,  181)1,  to  elect  them  after  the  assessed 
valuation  had  fallen  below  eight  million  dollars. 

That  the  legislative  assembly,  having  created  the  office,  had 
the  authoritv  to  abolish  it  or  to  restrict  it  to  counties  of  a  cer- 
tain  class,  must  Ik?  cnnceded.  The  office  was  and  is  subject  to 
the  control  of  its  creator.  Did  the  legislative  assembly  deprive 
Missr.ula  countv  of  the  office  of  countv  auditor  i  At  the  fourth 
session  of  the  le^slativo  assemblv  of  the  state,  held  in  1895, 
the  Political  (Vie  was  acted  upon  by  the  legislature  as  it  hud 
been  reported  hy  the  code  commission.  It  was  ])assed  in  the 
form  rejwrted  and  as  a  whole,  and  was  apjirovc-d  February  25, 
189:).  (Johh  V.  Couniy  of  Mca/jher,  20  Mont.  424,  51  P:v.:. 
1034.)  Section  2922  of  the  Code  as  originally  passed  reads: 
^*The  officers  nf  a  countv  are  a  treasurer,  a  countv  clerk,  a 
clerk  of  the  district  court,  a  sheriff,  a  county  attorney,  a  sur- 
veyor, a  coroner,  a  public  administrator,  an  assessor,  a  county' 
superintendent  (f  common  schools,  a  board  of  county  commis- 
sioners." This  se<'tion  omits  anv  reference  to  countv  auditor; 
but  by  Acts  approved  ]Marcli  13,  1895,  and  incor|X)rated  in 
the  Pcditical  Code  as  Sections  5181  to  5186,  inelusive  (Senate 
Bill  102  and  House  Bill  374,  l^ws  of  the  Fourth  Session, 
1895),  the  Act  (.f  March  7,  1891,  which  created  the  office  of 
countv  auditor,  and  the  Acts  of  the  Third  and  Fourth  sessions 

■  7 

of  the  leG:islative  assemblv  of  the  atate  of  Montana,  were  de- 
clared  to  Ik*  and  renuiin  in  full  force  and  effect  in  like  manner 
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as  if  enacted  after  the  adoption  of  the  several  Codes.  (Sec. 
5181;  Sec.  1,  Senate  Bill  102.)  The  Act  of  March  7,  1891, 
appears  as  Sections  4560  to  4570,  inclusive,  of  the  Political 
Code  as  compiled  by  the  commissioner  in  accordance  with  Title 
V  of  Part  V  of  that  (3ode  (Act  of  March  7,  1895,  Sees.  5190- 
5198).  Sec»tion  518.*],  siipra  (House  Bill  374,  Sec.  1),  provides 
that  all  Acts  and  parts  of  Acts  enumerated  in  that  Act  ''are, 
and  the  same  are  hereby  declared  to  be,  parts  of  the  Political 
Code,  *  *  '•*."  Among  the  Acts  so  enumerate<l  is  the  Act 
of  March  7,  1^91,  creating  the  office  of  county  auditor.  In  so 
far  as  the  Acts  enumerated  conflictixl  with  or  were  inconsistent 
with  any  of  the  original  provisions  of  the  (,^o<le,  the  Acts  or 
parts  of  Acts  so  enumerated  were  to  Ik?  considered  and  con- 
strued as  amendments  to  the  (^Kle  with  the  provisions  of  which 
they  conflicted  or  w(re  inconsistent  (Sec.  5184,  supra;  House 
Bill  374,  Sec.  >).  Hence  the  Act  of  March  7,  lcS91,  must,  in 
respect  of  the  office  of  county  auditor,  l)e  detnued  an  amendment 
to  Section  2922,  supra,  of  the  original  (^)de.  But  on  March 
18,  1SJ)5,  an  Act  entitlwl  **An  Act  to  amend  Sections  2922, 
2938,  2939,  2i)IO,  and  2941,  of  the  Political  (\Mle  of  the  state 
of  Montana,-'  was  ai)prove(l,  ])rovi<Ung  that  **the  oiKcers  of  a 
county  are:  a  treasurer;  a  county  clerk;  a  clerk  of  the  district 
court;  a  sheriff;  a  ccmnty  auditor,  except  in  the  fourth,  fifth, 
sixth,  seventh,  and  eighth  class  ccmntie^^ ;  ccmiity  attorney; 
surveyor;  connier;  public  administrator;  assessor;  county  su- 
perintendent (f  conunon  schtx^ls;  board  of  county  commission- 
ers." (Sec.  4312,  Political  Code.)  On  the  same  day  an  Act 
was  a])])roved  which  classificxl  tlu^  counties,  and  put  into  the  . 
third  class  all  (ounties  having  an  assesse<l  valuation  of  more 
than  ten  and  less  than  fifteen  million  dollars,  and  into  the  fifth 
class  all  countii's  having  an  assessed  valuation  of  more  than 
six  and  less  than  eight  million  dollars.  (Sec.  4328,  Political 
Code.)  These  Acts  were  passed  by  the  Fourth  legislative  as- 
sembly. Sections  51S1  and  5182,  supra,  are  Sections  1  and  2 
of  the  Act  of  March  13,  1895,  Senate  Bill  102.  Sections 
51S3,  51S4,  51S5,  and  5180,  supra,  are  Swtions  ],  2,  3,  and  4 
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of  the  Act  of  March  13,  1895,  House  Bill  374,  entitled  "An 
Act  declaring  what  Acts  or  parts  of  Acts  passed  by  the  Second 
and  Third  legislative  assemblies  of  tlie  state  of  Montana,  not 
embodied  in  the  Political  Code,  the  Code  of  Civil  Prooednre, 
tho  Civil  Code  and  the  Penal  Code,  shall  continue  in  force, 
and  reiK^aling  all  other  Acts  or  parts  of  Acts  of  the  said  legis- 
lative assemblies,  and  declaring  the  construction  to  be  placed 
uix)n  tlio  Acts  of  the  Second,  Third,  and  Fourth  legislative 
assemblies,  Avitli  reference  to  each  other  and  with  reference 
to  the  provisions  of  the  C\)des,  and  providing  for  the  compila- 
tion of  certain  Acts  of  the  Second  and  Third  legislative  as- 
semblies?, and  Mio  Acts  of  tlie  Fourth  le<nslative  assemblv  in 
the  Codes.''  By  Section  3  of  the  Act  (House  Bill  374),  ap- 
proved ifarch  13,  1S*)5  (the  section  being  carried  into  the 
compile<l  Coda  as  Stxftion  5185),  it  was  ])i'ovided  that  if  any 
of  the  Acts  or  jiarts  of  Acts  enumerated  and  declared  by  Sec- 
tion 4  (carried  into  the  com]>iled  (^ode  as  Section  5186)  to  be 
in  full  force  and  effect,  ''are  in  coniflict  with  or  are  inconsistent 
with,  any  Act  or  Acts  passed  by  tlie  Fourth  Legislative  Assem- 
bly of  the  State  of  Montana,  tlie  Acts  and  parts  of  Acts  passed 
by  the  Fourth  legislative  Assembly  shall  be  considered  and 
construed  as  re|)ealing  such  Acts  or  parts  of  Acts  herein  enu- 
meratcHl."  The  Act  of  March  7,  1891,  entitled:  ''An  Act  to 
create  the  Office  of  County  Auditor,''  is,  as  we  have  already 
observed,  one  of  the  Acts  so  enumerated  and  declared  to  be  in 
effect.  Xow,  tho  Act  of  March  IS,  1895  (Section  4312, 
supra) y  was,  we  repeat,  an  Act  of  the  Fourth  J-fegislative  As- 
sembly. It  pn^scrilxHl  that  there  should  be  a  county  auditor 
in  all  counties  except  in  those  of  the  fourth,  fifth,  sixth,  sev- 
enth and  eighth  classes,  thereby  depriving  of  an  auditor  every 
county  not  having  an  assessed  valuation  in  excess  of  ten  million 
dollars.  This  Act  of  ifarch  18,  1895,  must  be  considered  as 
having  repealed  so  much  of  the  Act  of  March  7,  1891,  as  was 
in  conflict  with  its  provisions.  The  office  of  county  auditor  in 
counties  l)elow  the  third  class  was  certainly  abolished  bv  the 
Act  of  ifarch   18,   1895,  which  amended    the    original    Code 
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Scclion  2922,  supra,  and  repcaleil  in  part  SeotioL*  1  of  the  Act 
of  ilarcli  7,  ISUl — Section  1  being  Section  4500,  supra,  of  the 
Political  Code. 

It  follows  therefore  that  Alissoula  county  was  not  entitled 

«. 

to  elect  an  auditor  in  lSt)8,  and  that  the  judgment  dismissing 
the  proceeding  in  mandamus  must  Ik*  affirmed.  It  is  so  or- 
dered. 
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STATE  Kx  KEu  ANACONDA  (^OPPEIl  MIXING  (COM- 
PANY, Kklator,  v.  DISTRKT  COURT  OF  THE 
SECOND  JCDK^IAL  DISTRK^T 

ET  AL.,  Descendants. 

(No.   1,759.) 
(Submitted  January  10,  1902.     Decided  April  1  i,  1902.) 


2Ii)ics  aud  Mining — Inspcciion  and  Survey  of  Claim — Interest 
Xeccssary — Equity  Powers  of  Court — Order  of  Inspection 
— Jurisdiction — Statutoi y  Construction, 
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To  entitle  one,  under  Code  of  Civil  Procedure,  Sec.  1317,  to  an  Inspection 
of  a  claim  for  the  purpose  of  ascertaining  or  enforcing  his  right  or  interest 
in  another  claim,  he  must  have  an  interest  in  the  first  claim,  and  that  the 
right  of  one  owning  a  claim  to  follow  a  lode  having  its  apex  therein  into 
another  claim  is  not  such  an  Interest  in  the  latter  claim  as  to  authorize 
his  inspection  f.nd  survey  of  it. 

Equity  hus  no  Jurisdiction,  independent  of  statute,  and  in  the  ab.sence  of 
a  suit,  to  order  inspection  of  property. 

Under  the  authority  in  Code  of  Civil  Procedure,  Sec.  1317,  to  order  Inapec- 
tion  of  a  mine  to  ascertain  and  protect  the  interest  of  petitioner,  all  the 
appliances  in  use  for  ingress  and  egress  may  be  made  available  for  the 
persons  malcing  the  inspection. 

Inspection  should  not  be  granted  of  a  mine  not  described  in  the  petition, 
under  the  authority  in  Code  of  Civil  I*rocedure,  Sec.  131V,  for  inspection 
and  survey  of  a  mine  on  petition. 

The  order  authorized  by  Code  of  Civil  Procedure,  Sec.  1317,  for  inspection 
and  survey  of  a  mine  for  protection  of  petitioner's  interest  therein  or  in 
another  mine  should  be  limited  to  tlie  necessities  of  the  case,  and  ex- 
plicitly state  how  far  it  may  go. 

Every  word  of  a  statute  must  be  given  a  meaning,  if  it  is  possible  to  do  so. 
The  terms  employed  in  a  statute  are  presumed  to  be  used  in  their  ordinary 
sense,   unless  it   is  apparent  from  the  context  or  from  the  subject-matter 
that  they  are  used  in  a  different  or  speciffl  sense. 
Scmble:    The   costs   of   obtaining  the   order  under   Section   1317,   Code   of 
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civil  Procedure,  as  well  as  the  costs  of  the  survey  and  Inspection,  should 
be  paid  by  the  petitioner. 
9.  In  the  order  granted  under  Section  1317,  Code  of  Civil  Procedure,  the  court 
may  provide  that  all  appliances  in  use  to  facilitate  Ingress  and  egress  be 
made  availaule  to  the  person  making  the  inspection, — the  additional  ex- 
penses being  paid  by  the  petitioner. 

Writ  of  cerl[^:>rari  on  the  relation  of  tlie  Anaconda  Copper 
Mining  Company,  against  the  district  court  of  the  Second  ju- 
dicial district  in  and  for  tho  county  of  Silver  Bow  and  William' 
Clancy,  judge  Thereof,  to  review  an  order  allowing  inspection 
and  sun'ey  of  the  underground  workings  of  a  mine.  Order 
annulled. 

Statkmknt   ok   tiik   (\\sk. 

On  August  8,  1800,  F.  Augustus  Ileinze  filed  in  the  district 
court  of  Silver  Jiow  county  the  following  i)etition : 

"Comes  now  F.  Augustus  Ileinze,  and  respectfully  alleges 
and  shows  to  the  court :  That  ho  is  now,  and  for  a  long  time 
prior  hereto  has  been,  the  lessee  from  the  owners  of  an  undi- 
vided one-half  of  the  Fairmount  lode  claim,  situated  in  Summit 
Valley  mining  district.  Silver  Bow^  county,  Montana,  and  lying 
adjacent  to  tho  Anaconda  and  St  Lawrence  lode  claims  on  the 
north,  and  entitled  to  become  the  purchaser  of  said  portion 
of  said  Fairmount  lode  claim  under  and  by  virtue  of  an  agree- 
ment from  the  owners  thereof.  That  the  Anaconda  Copper 
Mining  (i'ompany  is  in  the  possession  of  the  Anaconda  and  St. 
Lawrence  lode  claims,  and  of  all  of  the  shafts  and  undergroimd 
workings  therein.  (2)  That,  as  petitioner  is  informed  and 
believe®,  certain  underground  workings  have  l)een  made  by 
said  Anaconda  Copper  Mining  C^ompany  into  the  Fairmount 
lode  claim.  That  there  are  certain  veins  or  ore  bodies  which 
have  their  tojis  or  apices  in  the  said  Fairmount  lode  claim,  but 
so  far  depart  from  a  perpendicular  in  their  downward  course 
as  to  pass  into  the  St.  Lawrence  and  Anaconda  lode  claims  be- 
neath the  surface  thereof,  and  that  as  j)etitioner  is  informed 
and  l)elieves  said  Anaconda  Copper  Mining  Company  has  been 
and  is  now  engaged  in  extracting  valuable  ores  from  said  Fair- 
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mount  lode  claiin  and  the  veins  and  ores  belonging  thereto,  and 
that  certain  of  the  underground  workings  made  in  and  extend- 
ing from  the  St,  Lawrence  and  Anaconda  lode  claims  arc  upon 
veins  and  ore  bodies  which  belong  to  said  Fairmount  lode  claim. 
(3)  That  the  only  means  of  access  to  said  underground  work- 
ings is  through  the  shafts  in  said  Anaconda  and  St.  T^wrence 
lode  claims  in  the  jx)ssession  of  said  Anaconda  Copper  Mining 
Company  and  the  underground  workings  in  said  claims  and 
extending  therefrom.  That  it  is  necessary  for  your  petitioner 
to  have  a  survey,  examination,  and  inspection  of  all  the  shafts 
and  undergnmnd  workings  in  said  Anaconda  and  St.  Lawrence 
lode  claims,  and  the  underground  workings  extending  there- 
from or  connected  therewith,  in  order  to  ascertain,  protect,  and 
enforce  his  rights  to  the  Fairmount  lode  claim,  and  to  the  veins 

and  ore  l)odies  belonging  tliereto.      (4)  That  on  tlie day 

of  August,  18pi),  your  petitioner  served  upon  said  Anaconda 
Cojyper  Mining  Company  a  demand  and  request  in  writing,  of 
.  which  ^Exhibit  A,'  hereto  attached,  and  hereof  made  a  part,  is  a 
copy,  but  that  said  Anaconda  Cop]x?r  Mining  Company  has 
failed  and  refusc^l  for  more  than  three  days  since  the  service 
of  said  denuind  and  rexjuest  u[K)n  it  to  grant  tlie-same,  or  to 
])ermit  your  j)etitioner  to  have  tlie  survey,  examination  and  in- 
spection therein  reipiested.  (5)  That,  as  your  petitioner  is  in- 
formed and  believes,  it  will  Ik?  necessarv  for  him  to  have  access 
to  said  shafts  and  underground  w^orkings  in  tlie  said  Anaconda 
and  St.  Lawrence  lode  claims  by  at  least  six  (6)  persons  for 
a  period  of  sixty  (GO)  days,  in  order  to  make  a  proper  and 
thorough  survey,  examination  and  inspection  of  the  same. 
Wherefore  ho  prays  an  order  of  tliis  court  or  the  judge  thereof 
requiring  said  Anaconda  Copper  Mining  Company  to  appear 
and  show  cause  why  an  order  for  survey,  examination  and  in- 
spection of  said  Anaconda  and  St.  Lawrence  lode  claims,  and 
of  all  the  shafts  and  underground  Avorkings  therein  contained, 
should  not  be  granted  to  him  in  accordance  with  the  allegations 
of  this  petition.'' 

The  notice  referred  to  in  the  petition  as  "Exhibit  A"  con- 


r 
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tains  a  demand  that  the  Anaconda  Copper  Mining  Company, 
designated  in  the  proceeding  as  defendant,  permit  the  peti- 
tioner, with  engineers,  surveyors,  and  attorneys,  to  enter  all 
the  underground  workings  of  both  the  claims  mentioned  in  the 
petition  as  in  the  possession  of  the  defendant,'  for  a  period  of 
thirty  days,  to  inspect  and  survey  them. 

In  default  of  a  compliance  with  the  demand  in  three  days, 
the  defendant'  was  notified  that  an  application  would  be  made 
to  tho  district  court  for  an  order  i>ermitting  the  desired  in- 
spection and  survey  to  be  made.  The  demand  having  been  dis- 
regarded, the  petition  was  filed,  and  an  order  made  requiring 
the  defendant  to  show  cause  why  an  order  should  not  be  made 
pennitting  the  inspection  and  sun^ey.  On  September  2,  1899, 
— tlie  time  fixed  for  that  purpose, — a  hearing  was  had,  and  the 
matter  submitted  to  the  court.  On  December  7,  1901,  the  court, 
having  had  the  ai>plication  under  consideration  until  that  time, 
made  tho  following  order: 

''This  matter  coming  on  to  be  heard  upon  tlie  petition  herein 
for  an  order  of  survey,  examination,  and  insi>oction  of  all  of 
the  shafts  and  underground  workings  in  the  Anaconda  and  St. 
Lawrence  lode  claims,  or  connected  therewith,  and  an  order  to 
show  cause  having  heretofore  been  issued  and  duly  served  upon 
said  company,-  .ind  said  respondent  appearing  by  counsel,  and 
said  petition  having  been  duly  heard  and  considered  uikdu  the 
return  of  said  crder  to  show  cause  upon  evidence  introduced 
by  botli  parties,  the  court  finds  that  it  is  necessary  that  the  pe- 
titioner have  a  survey  and  inspection.  It  is  therefore  ordered 
that  you,  the  said  Anaconda  Copper  Mining  Company,  give  to 
F.  Augustus  Ilc'inze  a  survey,  examination,  and  inspection  of 
all  of  the  shafts  and  underground  workings  contained  within 
the  Anaconda  and  St.  Lawrence  lode  claims,  situated  in  Sum- 
mit Valley  mining  district  Silver  Bow  county,  Montana,  and 
of  all  of  tlie  underground  workings  connected  therewith,  and 
extending  into  '''lo  Faimiount  and  Mountain  View  lode  claims. 
It  is  ordered  that  George  W.  Towner,  J.  H.  Trerise,  G.  H. 
liobinson,  Brice  N.  Turner,  Alfred  Frank,  and  A.  L.  Stadler 
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make  such  survey,  examination,  and  inspection,  eoninienciug 
on  the  11th  day  of  December,  and  ending  on  the  2  2d  day  of 
December,  1901,  and  that  you,  the  said  Anaconda  Copper  Min- 
ing Company,  m  all  times  during  said  period,  upon  the  demand 
of  said  persons,  or  either  of  them,  lower  and  hoist  them  through 
said  shafts,  and  permit  them  to  enter  said  underground  work- 
ings; that  you  remove  all  bulkheads  and  obstructions  which 
may  be  necessary  to  have  removed  to  permit  said  survey,  ex- 
amination, and  fnsjK'ction.  Said  survey,  examination,  and  in- 
spection shall  Ik?  made  in  such  manner  as  to  cause  as  little  in- 
convenience as  possible  to  the  Anaconda  Copi)er  Mining  Com- 
])any,  and  said  F.  Augustus  Ileinze  shall  be  responsible  to  it 
for  all  damage  done  in  making  said  survey,  examination,  and 
insi)ection.  A  copy  of  this  order  shall  be  sufficient  notice  to" 
said  Anaconda  Cojyjx^r  Mining  (\)mpany,  its  agents,  servants, 
officers,  and  employes,  of  the  right  cf  said  F.  Augustus  Ileinze 
and  the  persons  named  in  this  order  to  make  said  survey,  ex- 
amination, and  inspection,  and  to  enter  the  premises  herein  de- 
scribed for  such  purposa" 

On  December  9,  1901,  tlie  relator  made  application  to  the 
district  court  for  an  order  modifying  the  foregoing  order,  and 
restricting  the  extent  of  tJie  examination,  inspection,  and  sur\'ey 
allowed  by  it;  but  the  application  was  denied.  Thereafter,  on 
•  December  17,  the  relator  filed  anotlier  ap^>lication  in  the  pro- 
ceeding, asking  the  court  to  vacate  and  set  aside  the  order  en- 
tirely, upon  the  ground  that  since  tlie  date  of  the  hearing  upon 
the  original  application  the  petitioner,  F.  Augustus  Ileinze, 
had  transferred  and  conveyed  all  interest  ho  then  had  in  the 
Fairmount  lode  mining  claim,  and  had  no  further  interest 
therein.  This  application  was  also  denied.  Thereupon,  on 
January  2,  1902,  the  Anaconda  Copper  Mining  Company  filed 
its  petition  in  this  court  for  a  writ  of  su^wrvisory  control,  or 
such  other  writ  as,  in  the  opinion  of  tliis  court,  might  be  effect- 
ive to  grant  the  relief  from  the  order  so  made,  alleging  that 
the  applicatioil  to  the  district  court  for  the  order  was  not  in 
good  faith,  that  it  was  in  excess  of  jurisdiction,  and  made  for 
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the  pur}X)se  of  liarassing  and  annoying  the  relator.  Upon  the 
filing  of  the  petition  this  conrt  issued  an  order  to  tJie  district 
court  and  William  Clancy,  the  judge  thereof,  requiring  cause 
to  be  shown  why  the  order  should  not  be  annulled  as  prayed. 
Thereafter,  en  .March  15,  a  w^it  of  certiorari  was  issued  from 
this  court  dire'2:ing  that  the  district  conrt  and  its  judge  certify 
up  the  record  of  the  pr<x»eedings  had,  to  the  end  that  the  same 
might  1k^  reviewed. 

Mr.   11'.  ir.  Dixon,  Mr.  A.  J.  Shores,  Mr.  C.  F.  Kelly,  imd 
Mr.  I).  Gay  Stivers,  for  Relator. 

Messrs.  McIIutton  tf*  Cotter,  for  Defendants. 

MR.  CHIEF  JUSTICE  BRA?CTLY,  after  stating  the  case, 
delivered  the  opinion  of  the  court. 

The  order  complained  of  was  made  under  and  by  virtue  of 
the  power  which,  it  is  asserted,  is  vested  in  the  district  court, 
or  a  judge  thereof,  by  Section  1317  of  the  Code  of  Civil  Pro- 
cedure. It  was  conteiided  by  the  petitioner  in  the  court  below 
and  the  same  contention  is  made  by  the  defendants  in  this 
court,  that  this  section  authorizes  the  court,  or  its  judge,  to  re- 
cpiire  the  owner  of  any  mine  to  permit  his  neighlx)r,  upon  a 
showing:  that  such  owner  is  or  has  been  engaoredin  minino:  and 
extracting  ores  which  may  belong  to  the  latter,  or  which  he^ 
claims  bv  virtue  of  his  extralateral  rii^hts,  to  enter  into  the- 
workings  made  by  such  owner  in  his  own  premises,  and  to  make 
such  examination,  inspection,  and  survey  as  may,  in  the  judg- 
ment of  the  court,  or  its  judge,  l>e  necessary  to  enable  the  per 
titiouer  to  ascc^rtain,  enforce,  or  protect  his  rights.  The  con- 
tention is  also  made  that,  even  if  the  statute  dcx^s  not,  in  terms, 
authorize  an  order  granting  permission  to  ins])ect  and  survey 
adjoining  property  owned  exclusively  by  another  proprietor, 
yet  the  court,  by  virtue  of  its  inherent  ]>ower  as  a  cimrt  of 
ecjuity,  is  authorized  to  grant  such  an  order  with  reference  to 
any  adjoining  or  neiglilmring  property  or  premises  through 
Vol.  XXVI-C6 
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Avhicli  trespasses  may  Le  committed  on  the  property  of  the  pe- 
titioner ;  and  that,  too,  without  regard  to  whether  the  court  has 
jurisdiction  over  the  proj)erty  or  the  parties  by  virtue  of  the 
l)endency  of  a  tuit  in  which  the  parties  are  seeking  an  adjust- 
ment of  tlieir  rights.  On  the  other  hand,  the  relator  contends 
that  this  cliaractt^r  of  proceeding  is  statutory;  that^  independ- 
ently of  a  suit  involving  the  rights  of  the  parties  to  the  par- 
ticular property,  the  court,  or  ita  judge,  has  no  power  in  the 
premisi^s  other  than  that  conferred  in  terms  by  the  statute ;  and 
that  by  the  ex])rc6s  terms  of  the  statute  the  power  of  the  court 
or  its  judge  is  to  be  tested  by  the  interest  or  ownership  exhil>- 
ited  l)y  the  petitioner  in  the  projx^rty  of  which  the  inspection 
is  sought  or  througli  which  entry  for  that  purpose  is  necessary. 
In  other  wordsy  it  is  said  that,  in  order  to  bring  himself  within 
the  purview  of  the  statute,  tJie  |)etitioner  must  show  some  sort 
of  proprietary  interest  in  the  premises  which  are  in  the  pos- 
session of  liis  adversary',  and  into  or  through  which  he  desires 
to  enter  for  in-^pwtion. 

1.  What  power  is  conferred  by  the  statute^  The  sec*tion  in 
question  reads  as  follows:  "Whenever  any  jx^rson  shall  have 
any  right  to  or  interest  in  any  lead,  lode,  or  mining  claim 
Avhich  is  in  the  jK>ssession  of  another  jierson,  and  it  shall  \ye 
necessary  for  the  ascertainment,  enforcement  or  protection  of 
such  right  or  interest  that  an  insj)ection,  examination  or  survey 
of  such  lead,  mine,  lode  or  mining  claim  should  be  had  or  made; 
<jr  whenever  any  ins|)ecti(>n,  exajuination  or  survey  of  any  such 
lode  or  mining  claim  shall  he  necessary  to  protect,  ascertain  or 
enforce  the  right  or  interest  of  any  person  in  another  mine,  lode 
or  mining  claim,  and  the  person  in  possession  of  the  same  shall 
refuse,  for  a  period  of  three  days  after  demand  therefor  in 
writing,  to  alio  v  such  inspection,  examination  or  survey  to  be 
had  or  made,  the  party  so  desiring  the  same  may  present  to  the 
district  c(mrt,  or  a  judge  therof,  of  the  county  wherein  the  mine, 
lead,  hide  or  mining  claim  is  situated,  a  petition,  under  oath, 
setting  out  his  interest  in  the  premises,  describing  the  sanie^ 
that  the  premises  are  in  the  possession  of  a  party,  naming  him, 
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the  reason  why  such  examination,  inspection  or  sniTev  is  nec- 
essary, the  demand  made  on  the  person  in  possession  so  to  per- 
mit such  examination,  inspection  or  survey,  and  his  refusal  so 
to  do.  The  court  or  judge  shall  thereupon  appoint  a  time  and 
place  for  hearing  such  petition,  and  shall  order  notice  thereof 
to  be  served  upon  the  adverse  party,  which  notice  shall  he  served 
at  least  one  day  before  the  day  of  hearing.  On  the  hearing 
either  party  may  read  affidavits  or  produce  oral  testimony,  and 
if  the  court  or  judge  is  satisfied  that  the  facts  stated  in  the  pe- 
tition are  true,  ho  shall  make  an  order  for  an  inspection,  ex- 
amination or  'ijurvey  of  the  lode  or  mining  claim  in  question 
in  such  manner,  at  such  time,  and  by  sucli  persons  as  arc  men- 
tioned in  the  ,>rder.  Such  i)erson  shall  thereupon  have  free 
access  to  such  mine,  lead,  lode  or  mining  claim  for  the  purpose 
of  making  such  inspection,  examination  or  survey,  and  any  in- 
terference with  such  person  \vhile  acting  under  such  order  shall 
be  contempt  of  court.  If  the  order  of  the  court  is  made  while 
an  action  is  pending  l)etween  the  parties  to  tlie  order,  the  costs 
of  obtaining  the  order  shall  abide  the  result  of  the  action,  but 
all  costs  of  making  such  examination  or  survey  shall  he  paid  by 
the  }>etitioner."  (Section  1317,  Code  of  Civil  Procedure.) 
So  far  as  we  are  aware,  the  provisions  embodied  in  this  stx^tion 
are  peculiar  to  our  own  jurisdiction.  We  find  that  the  section 
was  enacted  by  the  territorial  legislature  of  1881  (Acts  12tli 
Sess.  p.  10)  as  an  amendment  to  the  (^ode  of  Civil  Pro<*edure 
of  1879,  and  that  it  has  been  incor^yorated  in  all  the  revisions 
of  this  (J'ode  since  that  time.  The  constitutional it\'  of  ii  was 
called  in  question  in  St,  Louis  Min,  di  Mill.  Co.  v.  Moniana 
Co,,  9  Mont.  288,  23  Pac.  510,  and  in  the  same  case  on  error  to 
the  supreme  court  of  tlie  United  States,  152  U.  S.  160  (14  Sup. 
Ct.  506,  38  L.  Ed.  398),  but  the  extent  of  the  ix>wer  of  th^ 
court  under  it  h«s  never  been  considereil  or  determined.  It  is 
asserted  by  counsel  for  the  defendants  that  the  relative  situation 
of  the  parties  and  the  ownership  of  the  property  involved  in 
that  case  were  the  same  as  in  the  present  case,  and  that  the  im- 
plied construction  then  given  the  section  by  this  court  i^  the 
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same  as  that  wliieli  tlicv  now  contend  for,  and  is  of  bindiiii' 
authority.     The  only  questions  presented  in  the  briefs  of  coun- 
sel in  that  case,  and  the  only  ones  considered  and  determined, 
are  found  stated  in  the  opinion  of  this  court  at  page  300  (^ 
-^[ont.  page  512,  23  Pac).  -They  are  restated  in  152  U.  S.  at 
page  105  (14  Sup.  Ct.  507,  38  L.  Ed.  398),  and  were  the  only 
(pit\^tions  considered  l)y  the  supremo  CDurt  of  thv?  United  Stales. 
These  have  to  do  with  certain  features  of  the  legislation,  Avhich, 
it  was  alleged,  rendered  it  obnoxious  to  the  provisions  of  the 
state  and  federal  constitutions  prohibiting  the  deprivation  of 
property  witliout  due  process  of  law.     It  was  held  to  be  con- 
stitutional, as  not  violative  of  these  constitutional  prohibitions; 
l)ut  the  relative  situation   and  ownership  of  the  property  to 
which  its  terms  apply  were  not  considered,  counsel  having  con- 
ceded (9  Mont.  299,  23  Pac.  512)  that  the  order  was  properly 
made  if  the  section  was  not  open  to  the  constitutional  objeeticn 
urged    against    it.     Where  a  suit  is  pending    involving    the 
rights  of  the  parties    to    the    particular    property,  the    court 
proceeds  under  Sections  1314  and  1315  of  the  Code  of  Civil 
Procedure,  and  under  them  the  inspection  may  be  made  n'^t- 
withstanding  it  involves  a  temporary  occup-ancy  of  ether  projv 
erty  than  that  in  controversy.     These  sections  are  but  declara- 
tory of  the  inhrirent  power  of  courts  of  equity  (perhaps,  also, 
of  courts  of  lav.),  and  rest  upon  the  principle  that  the  parties 
should  be  enabled  to  put  the  court  in  possession  of  all  the  facts 
touching  the  controversy,  to  the  end  that  their  rights  may  be 
properly  adjudicated.     (State  ex  rel.  Anaconda  Copper  Mining 
Co.  v.  Diatri^'t  Court  of  Second  Judicial  Dist.  of  Silver  Bow 
Co.,  25  Mont  504;  65  Pac.  1020 ;  Moniaim  Co.  v.  St.  Louis 
Min.  &  Mill.  Co.,  152  V.  S.  160,  14  Sup:  Ct.  506,  38  L.  Ed. 
398.)     The  power  of  the  court  under  these  sections  is  limited 
only  by  the  necessities  of  the  pending  action. 

As  to  Section  1317,  w\e  are  aware  of  no  case  in  which  the 
extent  of  its  ai)plication  has  been  considered,  and  the  question 
of  its  proper  construction  is  now  presented  for  the  first  time. 
"We  must,  therefore,  refer  to  the  statute  itself,  and  determine 
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from  tlio  terms  employed  in  it  what  circumstances  are  neces- 
.sary  to  put  the  power  of  the  court  in  motion. 

Passing,  for  llie  present,  the  cliaracter  of  the  interest  neces- 
sary to  be  exhihiteil  by  the  petitioner,  and  assuming  that  an 
exliibitii/n  of  any  interest,  though  a  disputed  one,  is  sufficient, 
it  seems  clear  (hat  the  inspection  must  be  limittxl  to  premises 
in  which  the  petitioner  has  some  sort  of  proprietary  interest. 
The  puqK)se  of  the  inspection,  is  twofold,  namely:  (1)  To 
ascertain  whether  the  right  or  interest  of  the  i>etitioner  in  the 
property  in  possession  of  the  adverse  party  is  being  injure<l; 
and  (2)  to  ascertain  by  inspection  of  such  premises  whetlier 
the  right  or  interest  of  the  petitioner  in  other  premises  is  being 
injured.  The  first  clause*  of  the  statute  applies  to  "any  lead, 
lode  or  mining  claim"  in  the  possession  of  another,  in  which 
the  petitioner  has  an  interest.  It  has  reference  to  a  property 
riglit  in  the  very  premises  sought  to  be  inspected,  and  proceeds 
upon  the  just  Mieory  that  an  obligation  rests  upon  the  party  in 
possession  to  permit  the  inspection  upon  a  proper  demand  for 
permission  to  nake  it.  The  puqwse  served  is  to  ascertain  the 
rights  of  the  party  not  in  possession,  and  to  furnish  him  with 
the  facts  necessary  to  enable  him  to  protect  his  interests,  if  they 
need  protection. 

The  second  designation  of  projxjrty  with  reference  to  which 
the  order  may  be  niiMe  is  expressed  in  the  words:  *'0r  wdien- 
ever  any  insp<Jction  *  *  *  of  atry  such  lode  or  mining 
claim  shall  bo  necessary  to  ])rotect,  ascertain  or  enforce  the  right 
or  interest  of  any  jx^rson  in  another  mine,  lode  or  mining 
claim,  and  the  person  in  possession  of  the  same  shall  refuse," 
etc.  The  words  *'any  such  lo<Je  or  mining  claim"  clearly  relate 
to  the  same  character  of  lode  or  mining  claim  as  that  mentioned 
in  the  first  clause;  that  is,  one  in  which  the  petitioner  has  an 
interest,  and  which  is  in  the  ]X)ssession  of  another.  The  w^ord 
^'such"  in  its  ordinaiy  sense,  in  the  connection  in  which  it  is 
here  used,  signifies  "the  same  as  previously  mentioned  or  speci- 
fied; not  other  or  different."  (Century  Dictionary.)  In  this 
.<»c^nse  it  is  used  with   reference  to  some  antecedent  w^>rd  or 
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l)lirase,  and  signifies  that  tlie  word  or  phrase  of  which  it  is 
nia<k*  an  attribntive — as,  in  this  instance,  "lode  or  mining 
claim" — is  to  be  nnderst-ood  as  indicating  something  of  the 
same  chiss  or  in  the  same  situation  as  the  \3ne  alreadv  described, 
and  to  whidi  it  reefers.  In  this  sense  it  nuist  be  nsed  liere,  else 
it  must,  be  coFisidered  as  without  anv  signification,  and  the 
j)hrase  *V//i//  tiurh  lodr  or  minin/j  claim*  should  otherwise  be 
read  '^ony  lode  or  miniiuj  claim."  This  disposition  of  the  word 
would  {»ive  the  jJirase  the  meaning  contendcHl  for  by  the  de- 
fendants, but  would  do  violence  to  the  elementaray  rule  of  con- 
structi(  n  that  n'erv  word  of  a  statute  nnist  l>e  given  a  meaning, 
if  it  is  pcjssibli*-  to  do  so.  Another  rule  equally  applicable  in 
this  conncx^-tirn  js  that  the  terms  em])loyed  in  a  statute  are  pre- 
sumed to  l)e  us(mI  in  their  ordinary  s(^nse,  unl(*ss  it  is  aj>parent 
from  the  ccmtext  or  from  the  subjcvt-matter  that  they  are  used 
in  a  diflferent  or  sj)ecial  sense.  That  the  word  ''such*'  is  not 
used  in  any  special  sense  here  is  manifest  ivoxa  the  context,  in 
which  it  is  sever.il  times  used  with  reference  to  other  previously 
descrilK'd  objects,  but  always  in  the  same  sense.  The  conclusion 
that  the  meaning  we  have  given  it  is  the  proper  one  is  further 
strengthened  by  a  consideration  of  the  matters  which  must  be 
set  forth  in  the  ])etition.  The  petitioner  must  state  his  interest 
in  the  premise's  which  he  desires  to  insiXH^t.  He  must  describe 
the  same.  He  must  state  tliat  the  premises  are  in  the  jx)Ssession 
of  a  ])arty,  naming  him.  lie  must  state  the  reason  why  the 
iiisj)ecti(.n  is  necessary,  and  that  demand  has  been  made  upon 
the  ])arty  in  possession.  He  must  s{»t  forth  an  interest  in  the 
premisses  to  be  iiis])ect<Hl ;  whether  the  })ur|x>se  is  to  ascertain, 
l)rotect  or  enfor».*e  his  interest  in  the  particular  property,  or  an 
iiU(*rest  owned  by  him  in  an  adjoining  property.  The  use  of 
the  word  **prnn!^rs"  indicates  that  the  interest  owned  or  claimed 
must  1k»  Mich  an  interest  as  is  the  sul)j(x»t  of  a  conveyance, — 
such  as  an  interest  by  tenancy  in  conunon,  leasehold,  reversion, 
or  other  interest  of  like  character.  The  asserted  rirfit  to  enter 
within  the  vertical  ])lanes  of  the  Innindaries  of  the  proi)erty 
from  an  adjoining  claim — -as  in  this  case  from  the  Fairmount 
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claim  into  the  Anaconda  and  St,  Lawrence — is  not  such  an  in- 
terest as  would  meet  the  requirement,  for  such  an  interest 
would  not  pass  by  virtue  of  a  conveyance  of  either  of  the  latter 
claims.  These  extralateral  rights,  if  tliey  exist  at  all,  consti- 
tute an  interest  in  the  Fairmount  claim.  Thev  can  onlv  be 
<lescribod  as  such,  having  l)een  obtained  by  a  grant  of  that  claim 
l>y  the  j)atent,  nnd  are  convey  able  only  by  virtue  of  the  estate 
owned  in  that  claim. 

It  is  to  he  observed,  further,  that  the  petition  need  not  charge 
the  adverse  partly  with  a  wrongful  possession.  The  only  wrong 
to  be  charged  is  the  refusal  to  i)ennit  the  inspection.  This 
feature  also  very  strongly  implies  that  the  whole  basis  of  the 
proceeding  is  seme  interest  or  ownership  in  the  property  itself 
Avhich  is  a  subject  of  conveyance,  and  supports  the  contention 
n{  the  relator  »hat  the  legislature  manif(*stly  did  not  intend 
tluit  one  person  should  be  allowed  by  a  summary  proceeding 
to  invade  the  ])roj)erty  of  another,  and  make  inspwtion  of  it, 
merely  because  ^uch  an  insi>ecti(>n  might  iKmeiit  the  applicant. 
In  anv  eveut,  if  it  was  intended  bv  the  act  to  accord  to  an 
owner  cf  a  mining  claim  or  lode  the  right,  ui)on  demand,  to 
enter  u])on  and  insj>ect  pro|x»rty  in  the  jx)ssession  of  his  neigh- 
Iwr,  and  l>elongiug  exclusively  to  him,  with  a  view  to  determine 
whether  the  latter  is  cf)nuuitting  a  tres])ass,  the  legislature 
faile<l  to  use  terms  suitable  to  express  such  intenticui.  "Every 
citizen  holds  his  property  subject  to  the  power  of  the  state  to 
prescril)e  reas(m  d)le  regulations  for  the  [mitection  of  the  prop- 
erty and  rights  of  others."  (State  (\r  rel.  Anarondu  Copper 
Miniiifj  Vo,  v.  District  Court  of  Second  Judicial  Dist.,  :^5  Mont 
504,  (J5  T*ac.  1020.)  But,  l^eyond  sustiiining  the  reasonable 
burdens  thus  imposed  u])on  him,  he  is  not  required  to  submit 
to  any  invasion  of  his  ]>ro]K^rty  or  ]K>ssessions ;  and  no  court 
<.r  judge  has  the  ]K)wer  to  interfere  with  him  in  the  enjoyment 
(»f  his  j)r(;])erty,  except  so  far  as  such  interference  may  be  war- 
ranted by  the  inherent  power  of  the  court  or  by  ex])re?s  legis- 
lative sanction,  and  then  only  in  the  interest  of  justice. 

Tt  does  not  appear  that  the  petitioner  has  any  interest  in  the 
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Anaconda  and  St.  Lawrence  claims.     The  basis  of  liis  asserted 

right  to  enter  the  relatir's  shafts,  drifts,  and  other  workings  in 
tlici^e  claims  is  the  supposed  existence  of  extralateral  rights 
upon  a  vein  the  ajiex  of  which  is  within  the  b<nindaries  of  the 
Fairmonnt  claim.  Under  the  construction  we  have  given  the 
statute, — and,  in  our  oi)inion,  it  is  the  only  construction  of 
wliich  it  is  fairly  susceptible, — the  exhibition  of  this  right  is 
not  sufficient  to  give  the  court,  or  it^s  judge,  jurisdiction  to 
make  the  order. 

Counsel  for  tU  fendant  suggest  that,  unless  this  l)e  declarcnl  a 
sufficient  showing  of  intercut  to  warrant  the  order,  one  owner 
may  trespass  with  impunity  ujyon  another,  while  the  latter  is 
left  without  the  means  of  discovering  the  fact  and  extent  of 
the  wr(>ng  done  him.  So  far  as  concerns  tho  right  of  inspec- 
tion, when  no  suit  is  pending  in  cases  in  which  the  property 
is  in  the  situation  presented  in  this  case,  the  suggestion  seems 
to  be  i)ertinent ;  but  the  nec€*ssity  for  a  remedy,  if  there  be  such 
a  necessitv,  is  a  matter  which  should  be  submitted  to  the  con- 
sideration  of  the  le2:islature.  It  is  an  exclusive  function  of  that 
de])artment  of  \hc  government  to  furnish  the  extraordinary 
sumniarv  remedv  which  the  circumstances  of  this  and  like  cases 
demand.  Tho  ]x*titioner  is  not  remediless,  however.  If  he  has 
information,  as  he  alleges,  that  trespasses  are  being  committed 
upi^n  his  proi:eity,  the  way  is  open  to  him  to  invoke  the  pre- 
ventive j)ower  of  the  court  in  an  ordinary  action,  whereupon 
its  authoritv  to  assist  him  to  ascertain  the  facts  necessary  to 
full  relief  will  Ix*  limited  onlv  bv  the  necessities  of  the  case. 

'2.  We  do  u^)t  understand  upcn  wdiat  theory  the  defendants 
assert  that  a  co\irt  of  equity  has  inherent  jwwer,  independently 
of  a  ])ending  .action,  in  which  it  has  jurisdiction  of  the  parties 
and  the  ]>ro]>erry  in  controversy,  to  make  the  order  under  con- 
sideration. There  is  nothing  in  the  petition  which  invokes  jmy 
of  the  ordinary  jiowers  of  a  court  of  equity;  nor  has  our  atten- 
tion biH^n  calknl  to  anv  case  wherein  anv  court,  in  the  absence 
of  statutory  autliority,  when  no  suit  was  pending  between  the 
jiarties,  has  assumed,  in  a  summary  way,  to  adjudicate  per- 
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sunn  I  or  jiropcrty  rights.  There  are  many  cases  reported  in 
Avhieh  ins|:eeti«)n  orders  have  l)cen  made,  but  in  none  of  them 
<lc»  we  lind  the  »?onrts  assuming  the  power  to  make  them  exeept 
in  aid  of  tlie  rigjits  of  the  parties,  whicli  were  being  adjudicated 
in  the  ordinary  way.  Even  in  such  cases  the  ]wwer  is  used 
Avith  cautit  n,  and  only  when  it  is  apparent  that  its  exercise  is 
iieeerssary  to  seive  the  ends  of  justice.  Among  such  eases  are 
the  following,  being  all  the  American  and  English  cases  which 
\ve  have  been  able  to  examine:  Earl  of  Lonsdale  v.  Curwcti, 
:5  Bligh,  l(iS;  Walhr  v.  Fletcher,  Id  172;  United  Co,  v.  Kya- 
a.sfon.  Id.  1. ■).'$;  Blakeslvy  v.  \\hicldon,  1  Hare,  17();  Lewis  v. 
JIarsh.  S  Hare,  DT ;  Bennitt  v.  Whitchouse,  2S  Beav.  110; 
Jivnneit  v.  Uriffiilis,  oO  Law  J.  Q.  B.  t)8 ;  Whaley  v.  Brancler, 
10  Law  T.  (N.  S. )  155;  Thomas  Iron  Co,  v.  Allentoirn  Min, 
Co,.  '!><  X.  rL  Va\.  77;  Thornhury  v.  Snrage  Min.  Co.,  1  Pac. 
Law  ilag.  '2iu  ;  iStockhridye  Iron  Co.  v.  Co-ne  Iron  Works,  102 
[Mass.  SO;  Duyyan  v.  Darey,  4  Dak.  110,  2G  X.  W.  887.  Most 
of  these  cases  are  also  re])orted  in  volumes  7  (pages  607-696) 
and  S  (pages  1-41)  of  ^lorrison's  Mining  Iteports.  There  are 
dfiubtless  other  cas(^  in  |K>int,  but  the  foregoing  are  sufficient 
to  sustain  the  general  proix)sition  stated  that  courts  do  not  as- 
sunie  to  adjudicate  the  rights  of  parties  in  r*  summary  pro- 
cee<ling  without  express  statutory  authority;  and  in  no  case  do 
they  authorize  eritry  upon  the  proj^erty  of  parties  over  whom 
they  have  acquired  jurisdiction,  exce])t  when  the  necessity  of 
the  case  demands  it  in  the  interest  of  justice.  The  case  of 
Thomas  Iron  Co,  v.  Allentoirn  Miiu  Co.,  supra,  would  seem, 
uiMJU  a  casual  reading,  to  support  the  contention  of  defendants, 
but  a  careful  examination  of  it  shows  it  to  have  been  a  pro- 
ceeding in  equity  for  injunction  to  restrain  the  defendants  from 
]>reventing  the  complainant  from  entering  a  shaft  sunk  upon 
its  own  ])r()j)erty  and  the  workings  connected  therewith  to  dis- 
cover the  extent  of  a  trespass  committed  by  defendants,  and 
also  for  an  accounting  of  ores  extracted.  Another  purpose  of 
the  action  was  to  ]>rcvent  the  defendants  from  destroying  the 
sii])]w,rts  left  in  the  mine,  thus  allowing  the  surface  to  cave  in 
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and  fill  the  excavations,  and  also  by  this  means  to  flood  thoni 
with  surface  water,  thus  destroying  the  evidence  of  the  tres- 
pass. The  inspection  was  allowed  under  the  injunction.  Thus 
it  appears  that  the  power  of  the  court  was  exercised  by  virtue 
of  its  ordinary  <^uity  jurisdiction  by  injunction,  upon  allega- 
tion of  facts  properly  invoking  it.  It  also  appears  that  tlie 
(piestion  was  whether  the  court  shoukl  j>ornut  the  complainant 
to  enter  through  its  own  property. 

•3.  Speaking  generally,  and  in  order  to  disp^jse  of  sugges- 
tions/made  during  the  argument  of  counsel,  the  last  provision 
of  the  statute  ^eems  to  require  the  costs  of  the  survey  and  in- 
spection, as  well  as  of  obtaining  the  order,  to  l)e  paid  by  the 
l)etitioner.  The  only  burden  cast  uixin  the  adverse  party  would 
seem  to  be  to  grant  free  access  to  the  proiK*rty.  The  authority 
to  make  the  order  in  a  particular  case  would  nwessarily  carry 
with  it  also  aurhoritv  to  make  the  order  eifective,  so  that  all 
the  appliances  in  use  to  facilitate  ingress  and  egress  should  be 
made  available  to  the  persons  making  the  inspection,  the  addi- 
tional expense  being  paid  by  the  petitioner.  The  order  should 
provide  for  comingencies  of  this  character.  At  the  same  time 
the  court  should  not,  as  in  this  instance,  grant  an  inspection  of, 
or  permission  i.>  enter  upon,  property  not  mentioned  in  the 
petition.  The  Mountain  View  claim  is  mentioned  in  the  (»rder. 
It  does  not  ap[:ear,  however,  who  is  the  owner  of  it.  It  is  not 
described  in  the  i>etition.  The  court  would,  imdrr  no  circimi- 
stances,  have  authority  to  invade  the  rights  of  j)ersons  not  par- 
ties to  the  suit  or  proceeding.  The  order  should  not  have  in- 
cluded this  claim. 

The  order  is  idso  subject  to  criticism  in  that  it  does  not  limit 
in  any  way  the  discretion  of  petitioner's  agents  as  to  the  extent 
of  the  inspection.  They  are  given  unlimited  discretion  to  in- 
spect any  working's  in  the  Anaconda,  and  St.  Lawrence  claims, 
or  anv  connected  with  them  in  any  direction.  The  order  should 
be  limited  to  the  necessities  of  the  case,  and  explicitly  direct 
the  extent  to  which  the  inspection  and  survey  should  go. 

!Much  was  L-aid  in  arirument  bv  counsel  as  to  whether  the 
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right  or  interest  claimed  by  the  i>etitioner  in  a  proceeding  un- 
der this  statute  must  be  an  undisputed  one.  We  would  not 
undertake  to  go  further  at  tliis  time  than  to  say  that  under  the 
first  clause  of  the  statute  the  petitioner  must  exhibit  at  least  a 
substantial  prima  facie  interest,  which  it  is  necessary  for  him 
to  protect  or  enforce.  Under  the  second  clause  the  neccoeity 
to  show  an  interest  both  in  the  premises  to  be  inspected  and  in 
the  property  to  Ix^  ])rotected  would  be  ineasurod  by  tlie  same 
rule. 

The  order  of  the  district  court  was  wholly  in  excess  of  jurib- 
diction,  and  is  therefore  annulled. 

AnnitllcfJ. 


Ox  Motion  for  Reuearing. 

(Nob.  1,759  and  1,775.) 
(Submitted   May  2G.   1902.     Decided  June  2,   1902.) 

:MK.  (IIIEF  JUSTIC^E  BPiAXTLY  delivered  the  opinion 
of  the  court. 

Counsel  for  defendants  have  submitted  motions  for  a  rehear- 
ing of  these  causes,  with  elaborate  briefs  in  support  of  them. 
They  contend  that  the  court  rested  its  decision  of  the  question 
involved  upon  i  view  of  the  statute  which  v^sls  not  discussed 
either  in  the  oral  argument  or  briefs  submitted  at  the  hearing. 
They  say  that  it  did  not  occur  to  them  that  any  special  sig- 
nificance was  to  lx>  given  to  the  ])hrase  '^any  such  lode  or  min- 
in«:  claim,''  and  that  thev  did  not  deem  it  nece.<sarv  in  their 
argument  and  briefs  to  discuss  it. 

While  it  is  irue  tliat  the  briefs  upon  which  the  argument 
was  made  at  the  hearing  containe^l  no  direct  reference  to  the 
meaning  of  this  expression,  yet,  owing  to  the  importance  of 
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the  qiK'sti(.n  involved,  and  following  suggestions  made  by  ques- 
tions put  by  different  members  of  tbc  court  during  the  course 
of  the  argument,  counsel  on  l)Oth  sides  asketl  and  obtained  leave 
to  fib'  sui)j)leniental  briefs  devoted  to  a  discussion  of  the  proper 
construction  to  I  o  given  to  the  st^itute  and  the  extent  of  the 
powcu-s  conferred  by  it.  In  these  briefs  both  sides  dwell  at 
some  length  upon  the  meaning  of  the  plirase  "any  such  lode  or 
mining  claim''  .^.nd  its  significance,  in  view  of  the  matters  which 
are  required  to  he  set  forth  in  the  petition  for  an  inspection 
order.  We  ha/o  re»-examined  carefullv  all  these  briefs,  to- 
gether  with  the  briefs  submitted  on  these  motions.  These  lat- 
ter contain  no  s\iggestion  which  was  not  given  full  consideration 
in  the  preparation  of  the  original  opinion.  Wo  are  of  the 
o})ini()n,  after  such  re-examination  of  the  question  involved, 
that  a  rehearing  would  not  result  in  a  different  conclusion. 
The  motions  are  therefore  denied. 

Denied. 


S  IS'      STATE  Kx  KKL.  A]S'A(.X)XDA  (X)rPER  MIXING  COM- 

PAXY,  Rklator,  r.  DISTRICT  COURT  OF  THE 

KE(X)XD  JUDICIAL  DISTRICT  et 

AL.,  Respondents. 

(No.   l,77r».) 
(Submitted  February  14,  1002.     Decided  April  15,  1902.) 

For  syllabus  see  Utatc  ex  rcl  Auaconda  Copper  Mining  Co.  v.  District  Court  €t 
a1.,  ante  page  li'Mi. 

dcriiorari  by  the  state,  on  the  relation  of  the  Anaconda  Cop- 
per Mining  ( 'oinpany,  against  the  district  court  of  the  Second 
judicial  district,  and  the  IFon.  William  Clancy,  judge  thereof, 
to  revicAv  an  order  made  ]>v  the  court.     Order  annulled. 
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J/r.  W.  \\\  Dixon,  Mr,  A.  J.  Shon-es,  Mr.  C,  F.  Kelly,  and 
Mr.  D.  Gay  Stivers,  for  Relator. 

Mr.  W.  C.  Jones,  for  Kespondents. 

MR.  CHIEF  JCSTICE  BRANTLY  delivered  tlie  opinion 
of  the  eourt. 

On  January  21,  11)02,  there  Ixdng  no  suit  x)ending  between 
the  parties  involving  their  respective  claims  or  either  of  tliem^ 
F.  Augustus  lleinze  filed  his  petition  in  the  district  court  'of 
Silver  Bow  countv,  askiuii;  for  an  order  under  Section  1317 
of  the  (^ode  of  (^ivil  Prcjcedure,  pennitting  him  -to  enter  into 
the  workings  in  the  Anaconda  and  St.  Lawrence  claims,  in  tlie 
possession  of  relator,  and  to  inspect  and  survey  the  same  in 
order  to  determine  whether  the  relator  was  committing  a  tres- 
pass upon  the  Belmont  (3laim,  in  possession  of  petitioner  and 
lying  to  the  south.  The  petition  alleged,  upon  information 
and  belief,  that  relator,  by  means  of  underground  workings, 
had  entered  beneath  the  Belmont  claim  and  was  engaged  in 
extracting  ore  belonging  to  petitioner.  It  was  also  alleged 
that  permission  to  enter  and  make  the  inspection  and  survey 
had  been  refused  by  relator  after  demand  made  in  conformity 
to  the  statute.  A  hearing  was  had  under  an  order  to  show 
cause,  which  re:3ulted  in  an  order  ix}rmitting  the  inspection 
and  sur\'ey  to  be  made.  Thereupon  the  relator  applied  to  this 
court  for  relief  from  the  order,  alleging  that  the  district  court 
had  no  jurisdiction  to  make  the  same.  After  a  hearing  upon 
the  application,  this  court  issued  a  writ  of  certioraH  directing 
that  the  proceedings  had  be  certified  to  this  court  for  review. 

The  questions  presented  in  this  case  are  in  all  respects  the 
same  as  those  presente<l  in  State  ex  rel.  Anaconda  Copper  Min* 
ing  Co.  v.  District  Court  (ante^  396,  68  Pac.  670),  this  day 
decide<^l.  Tlie  situation  of  the  claims  of  the  ]>arties  is  the  same. 
The  petitioner,  by  the  statements  contained  in  his  petition, 
shows  that  he  has  no  interest  in  the  premises  in  possession  of 
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relator  through  which  entry  is  sought  to  be  inade.  Upon  the 
authority  of  State  ex  rel.  Anaconda  Copper  Mining  Co.  v.  Dis- 
trict  Court,  supra,  the  court  was  wholly  without  jurisdiction 
to  make  the  order.     It  is  therefore  annulled. 

Annulled. 

Motion  for  rehearing  denied,  June  2,  1002. 

[For  opinion  on  motion  for  rehearing,  see  ante^  411.] 


FRAKY,  Appellant,  r.  DWYEK,  IIespoxdent. 

(No.   1,446.)  ' 

On  Motion  to  Dismiss  Appeals. 

(Submitted  April  14,  1902.     Decided  April  15,  1902.) 

Underiahing  on  Appeal, 

An  imdertaklng  on  appeal  from  a  Judgment  and  from  an  order  denying  a  mo- 
tion for  a  new  trial  approved.  (Following  Watkins  v.  MorrU,  14  Montana 
354.) 

Appeal  from  District  Court,  Cascade  County;  J,  B,  Leslie 
Judge, 

Action  by  W.  S.  Frary  against  William  R.  Dwyer.     From 
a  judgment  in  favor  of  defendant,  and  from  an  order  denying 
a  motion  for  a  iitw  trial,  plaintiff  appeals.     Motion  by  defend 
ant  to  dismiss  the  appeals.    Motion  denied. 

Mr,  F,  A,  Merrill,  for  Appellant, 

Mr,  T.  E,  Brady,  for  Respondent. 
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MR.  CHIEF  JUSTICE  BRA]S^TLY  delivered  the  opinioD 
of  tlie  court. 

The  defendant,  and  respondent,  has  submitted  a  motion  to 
dismiss  tlie  appeals  herein  on  the  ground  that  the  undertaking 
filed  with  the  clerk  of  the  district  court  does  not  conform  t<j 
the  requirements  of  the  statute. 

The  appeals  fcre  from  a  judgment  and  an  order  denying 
plaintiff's  motion  for  a  new  trial,  and  the  undertaking  is  the 
same  in  form  and  substance  as  those  approved  in  WatkUis  v. 
Norris,  14  Mont.  354,  36  Pac.  452,  and  in  the  following  cases  5 
liamscy  v.  Burns,  24  Mont  234,  61  Pac.  129;  Nola7i  v.  Mom 
tana  Central  Railway  Company,  Id.  327,  61  Pac.  880;  Liviiuj- 
ston  Smelting  and  Reduction  Company  v.  Lynch  et  al,.  Id. 
241,  61  Pac.  J 134;  Malioney  v.  Butte  Hardware  Company ^ 
Id.  242,  61  Pao.  1134;  Bmicherx.  Barsalov,  Id.  242,  61  Pac. 
1134;  Teagnc  v.  John  Caplice  Company,  Id.  242,  61  Pac. 
1134.  The  respondent  relies  upon  the  case  of  Baker  v.  Butte 
City  Water  Company,  24  Mont.  31,  113,  60  Pac.  488,  817; 
of  this  case  it  was  said  in  Ramsey  v.  Burns,  supra,  that  it  i? 
^ biased  uiK)n  correct  reasoning,  reaches  a  correct  result,  and  is 
approved."  But  a  clear  distinction  is  p<3inted  out  between  thci 
form  of  the  undertaking  examined  in  Baker  v.  Butte  City 
Water  Company  and  of  those  examined  and  approved  in  Wat- 
Jcins  V.  Mon'is  and  the  other  cases  cited  supra.  Baker  v.  Butte 
City  Water  Company  is  not  in  point.     The  motion  is  denied. 

Denied. 

Mk.  Justice  Pigott,  having  been  of  counsel  during  the 
pendency  of  this  cause  in  the  district  court,  takes  no  part  in 
this  decision. 
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j^  ^j^      STATE  EX  REL.  HEIXZE  et  al.^  Rel^vtoks^  l'.  DISTRICT 
^^  COURT  OF   THE  SECOND  JUDICIAL 

J5  tg|  DISTRICT  ET  Ai..,  Respondents. 

(No.   1,751.) 
(Submitted  January  6,  1902.    Decided  April  21,  1002.) 

Mines  and  Min'uuj — Conflicting  Mining  Claims — Inspecfioa 
and  Survey  trending  Suit — Orders  of  District  Courts — Dis- 
cretioti — Supreme   Court — Supervisory  Control, 

1.  Under  Code  of  Civil  Procedure,  Sec.  1314,  allowing  an  Inspection  order  to 
be  made  at  any  time  pending  an  action  to  determine  mining  claims,  the 
order  may  be  granted  before  the  issues  are  framed. 

2.  Under  Code  of  Civil  Procedure,  Sec.  1314,  authorizing  an  inspection  order 
in  actions  to  determine  mining  claims,  where  the  respective  parties  assert 
title  to  certain  ore  bodies,  each  basing  his  claim  on  an  asserted  ownership 
of  the  apex  of  a  vein,  to  determine  which  will  necessitate  a  following  of 
the  vein  from  the  surface,  the  court  may  properly  grant  an  order  requir- 
ing the  owner  of  the  surface!  openings  to  allow  the  other  party  to  enter 
such  openings  for  the  purpose  of  surveying  beneath  the  surface,  though 
the  latter  party  had  complete  maps  up  to  the  commencement  of  the  suit, 
after  which  It  was  excluded,  and  work  of  removing  the  ores  rapidly  pushed. 

3.  Where,  In  a  suit  to  determine  ownership  of  certain  ore  bodies,  the  parties 
base  their  respective  claims  on  the  asserted  ownership  of  the  apex  of  a 
vein,  to  determine  which  will  necessitate  a  following  of  the  vein  from  the 
surface,  an  order  requiring  the  owner  of  the  surface  openings  to  allow 
the  other  party  to  enter  such  openings  for  the  purpose  of  surveying  be- 
neath the  surface  should  be  limited  to  those  openings  alone  an  Inspection 
of  which  is  necessary  to  determine  the  Issues,  though  examination  should 
be  allowed  of  all  the  workings  made  in  pursuit  of  the  vein  In  the  direction 
of  the  strike,  to  determine  the  continuity  of  its  direction  as  well  as  the 
angle  of  the  dip. 

4.  Under  Code  of  Civil  Procedure,  Sec.  1314,  authorizing  an  inspection  order 
In  actions  to  determine  mining  claims,  the  fact  that  a  temporary  Injunction 
has  been  Issued  does  not  preclude  the  Issuance  of  the  inspection  order,  as 
such  provision  makes  no  distinction  as  to  the  character  of  relief  sought. 

5.  Where,  in  a  suit  to  determine  a  mining  claim,  operations  are  continued 
pending  the  action,  the  court  may  properly  designate  employes  of  the 
adverse  party  to  make  weekly  Inspection  of  the  premises  under  reasonable 
restrictions. 

6.  The  propriety  of  granting  an  order  of  Inspection  and  survey,  under  Code 
of  Civil  I*rocedure,  Sec.  1314,  lies  very  largely  in  the  discretion  of  tlie 
trial  court. 

7.  Inspection  orders  should  always  be  limited  by  the  necessities  of  the  case. 

Originate  petition  for  a  writ  of  suix^iTisorv  control,  bv  F. 
Augustus  Ileinze  and  otliers,  against  the  district  court  of  tho 
Second  judicial  district  and  another.     Modified  and  granted. 
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Messrs.  McUaHoii  &  Cotter,  Mr,  J,  M.  Denny,  and  Messrs. 
Toole  &  Bach,  for  Relators. 

Messrs.  Forhis  &  Evans,  for  Respondents. 

iMR.  CHIEF  JUSTICE  BRAKTLY  delivered  the  opinion 
of  the  court. 

Application  for  writ  of  supervisory  control.  On  March  30, 
1901,  F.  Augustus  Heinze  and  the  Johnstown  Mining  Com 
pany,  a  corporation,  filed  their  complaint  in  the  district  court 
of  Silver  Row  county  against  the  Boston  &  Montana.  Consoli 
dated  Copper  k  Silver  Mining  Compajiy,  alleging,  in  sub- 
stance, that  they  were  the  owners  of  the  Minnie  Healy  min- 
ing claim,  in  Summit  Valley  mining  district.  Silver  Bow 
county,  Mont,  and  of  certain  veins  having  their  tops  or  apices 
therein;  that  the  defendant,  by  underground  workings  made 
within  and  from  adjoining  property  and  premises  in  its  pos- 
session and  control  north  of  plaintiffs'  premises,  had  entered 
l>eneath  the  surface  of  the  Minnie  Healy  claim,  particularly 
that  portion  of  the  claim  lying  east  of  the  west  end  lines  of 
the  Piccolo  and  Gambetta  claims:  that  bv  means  of  certain 
crosscuts,  tunnels,  etc,  defendant  had  cut  into  the  veins  or 
lodes  belonging  to  the  plaintiffs,  and  w^as  engaged  in  removing 
ore  therefrom;  that  the  defendant  had  entered  into  the  pos- 
session of  these  portions  of  the  ^linnie  Healy  veins  belonging 
to  plaintiffs,  and  had  ousted  and  ejected  plaintiffs  therefrom; 
and  that  the  defendant  asserted  title  thereto  adversely  to  the 
plaintiffs,  but  that  such  claim  of  title  was  w^ithout  any  founda- 
tion in  fact.  The  complaint  concludes  with  a  prayer  that  the 
l)laintiffs  be  decreed  to  l>e  the  owners  and  entitled  to  the  pos- 
session of  said  veins  and  ore  bodies  tliroughout  their  entire 
depth,  even  though  in  their  descent  into  the  earth  they  so  far 
depart  from  a  perpendicular  as  to  ])ass  beyond  the  lx>un(lary 
of  the  Minnie  Healy  and  into  the  ground  of  the  defendant ; 
that  defendant  be  required  to  set  forth  its  adverse  claims  in 
order  that  they  might  be  adjudged  to  be  without  foundation;. 
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that  the  title  of  the  plaintiffs  be  forever  quieted ;  and  that  the 
plaintiffs  have  general  relief.  On  August  17  thereafter,  upon 
application  of  plaintiffs,  on  the  complaint,  supported  by  affi- 
davits, the  court  issued  an  order  requiring  the  defendant  to 
appear  and  shovv^  cause  on  August  31,  why  an  injunction  should 
not  issue  to  restrain  it  from  removing  any  ores  from  the  dis- 
puted veins  and  ore  bodies  pending  the  suit,  and  in  the  mean- 
time to  cease  its  operations  until  a  hearing  could  be  had  under 
the  order.  The  order  also  restrained  the  defendant  from  min- 
ing and  extracting  ore  from  certain  portions  of  a  lode  within 
its  own  ground  north  of  the  south  side  line  of  the  Piccolo,  to 
which  the  plaintiffs  claimed  title  by  virtue  of  their  extralateral 
rights  upon  the  veins  described  in  the  complaint. 

gJB      LEoNSRD  SHKFT 


The  situatio?!  of  the  claims  of  the  resi)ective  parties,  and  the 
subject  of  the  controversy  between  them,  may  be  readily  un- 
derstood by  refi?rence  to  the  subjoined  diagram.  The  Piccolo 
and  Gambetta  claims  to  the  north  belong  to  the  defendant 
The  }X)rtions  of  the  surface  of  these  claims  which  conflict  with 
tlie  Minnie  Ilealy,  as  its  location  was  originally  made,  are  ex- 
cluded from  the  ]\Iinnie  Healy  patent,  and  there  is  no  question 
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as  to  surface  rights.  The  legal  title  to  the  Dayton  claim  is  in 
the  defendant  corporation,  but  an  interest  therein  is  claimed . 
by  F.  Augustus  Heinze  and  his  brother,  Arthur  P.  Heinze. 
The  ore  bodies  in  controversy  include  those  found  on  the  800 
and  900  levels  in  the  triangular  portion  of  the  Piccolo  claim 
immediately  to  ;he  north  and  in  the  neighborhood  of  tlie  south 
line  of  the  Gambetta,  the  plaintiffs  asserting  that  these  belong 
to  the  veins  which  have  their  apices  to  the  south  in  the  Minnie 
Ilealy  and  pass  through  the  east  and  west  end  lines  of  the 
claim.  Their  claim  is  therefore  based  upon  an  asserted  right 
to  follow  these  veins  on  their  dip  toward  the  north,  and  into 
the  ground  of  the  defendant.  Though  it  docs  not  appear  at 
what  angle  the  Minnie  Healy  veins  dip  into  the  earth,  it  does 
distinctly  appear  that  the  purix>se  of  the  action  is  to  settle  the 
coutroversv  as  to  the  title  to  the  ore  Ixxlies,  not  onlv  within  the 
surface  boundaries  of  the  Minnie  Healv  claim,  but  also  within 
the  l)oundaries  jf  the  Piccolo  and  Gaml)ett'a  claims. 

The  plaintiffs'  workings  are  reached  through  the  ilinnie 
Healy  shaft  The  defendant  conducts  its  operations  through 
the  Leonard  shaft. 

On  September  3,  1901,  the  defendant  in  that  cause  filed  its 
petition  therein  in  the  district  court,  alleging  that  its  only 
means  of  access  1o  the  workings  made  by  the  plaintiffs  through 
the  Minnie  Healy  ground  was  through  the  Minnie  Healy  shaft, 
and  asking  that  it  be  allowed  access  to  the  Minnie  Healy  claim 
and  the  w^orkings  therein  for  the  purpose  of  making  an  inspec- 
tion and  survey  to  obtain  facts  to  enable  it  to  make  defense  to 
the  suit  This  petition  was  heard  on  Xovember  14.  On  De- 
cember 7,  after  consideration  by  the  court,  the  order  granting 
the  inspection  and  survey  was  made  according  to  the  prayer  of 
the  petition,  and  it  was  ordered  that  the  defendant  have  access 
to  the  Minnie  Healy  claim  and  all  openings  therein  for  the 
space  of  ten  days,  through  its  agents  and  representatives,  not 
exceeding  six  in  number,  with  a  surveyor's  assistant.  The 
plaintiffs  were  required  to  furnish  ingress  and  egress,  and  to 
hoist  and  lower  the  defendant's  representatives  into  and  from 
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tlie  i>reiiiises.  It  was  also  further  ordered  tliat  two  representa- 
tives of  the  defendant  Ik?  ix>nnitte(l  to  enter  the  Minnie  Healy 
workings  at  least  onee  each  week  to  inspect  and  examine  the 
work  therein  os  it  ])roeeeded,  until  the  determination  of  the 
action.  On  l)e<*^niber  19,  1901,  the  plaintiffs  in  that  suit  filed 
their  petition  in  this  court  asking  this  court  to  issue  its  order 
of  supervisory  control  directed  to  the  district  court,  and  reijuir- 
ing  it  to  set  aside  and  vacate  the  order,  on  the  ground  that  it 
was  not  justified  by  the  showing  made  at  the  hearing,  and  that 
it  was  oj)pressis'e. 

The  question  now  l)eforo  this  court  is  whether  the  relators, 
plaintiffs  in  the  action  in  the  district  court,  are  entitled  to  tho 
relief  sought. 

It  is  argued  on  l)ehalf  of  relators  that  the  order  was  not  justi- 
fied, because  the  evidence  adduced  at  the  hearing  showed  no 
necessity  for  it.  It  appears  that  the  court  refused  an  injunc- 
tion pendente  lite,  at  the  hearing  under  the  order  of  August  17, 
and  that  the  cause  stood  on  demurrer  at  the  time  the  order  now 
complained  of  v;as  made.  It  is  thus  manifest,  counsel  say,  that 
there  is  yet  no  defined  issue  to  try,  and  that  the  inspection 
order,  if  made  at  all,  should  have  been  deferred  until  the  issues 
in  the  case  should  have  been  made  up.  We  do  not  think  this 
position  tenable.  The  application  was  made  under  the  author- 
ity' of  Section  1314  of  the  Code  of  Civil  Procedure,  which  al- 
lows an  inspection  order  to  be  made  at  any  time  during  the 
pendency  of  the  action.  The  purpose  of  the  section  is  to  en- 
able the  parties  to  present  the  facts  of  the  case  to  the  court,  so 
that  it  may  intelligently  adjudicate  the  rights  involved.  {State 
ex  rel.  Anaconda  Copper  Mirdn/j  Co.  et  al.  v.  District  Court, 
25  Mont.  504,  05  Pac.  1020.)  In  order  to  do  this  it  is  often 
necessary  that  tae  parties  should  be  in  possession  of  the  facts 
at  an  early  stage  of  the  action,  so  that  they  may  be  able  to 
frame  intelligoiitly  the  issues  to  be  tried.  Issues  pi-operly 
framed  are  as  esr^ontial  to  a  just  and  fair  trial  of  the  rights  of 
the  parties  as  are  the  facts  necessary  to  support  them.  The 
petition  alleged^  among  other  things,  that  the  order  was  nee- 
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Or^sary  to  enahle  tlie  defendant  to  ascertain  its  rights  in  the 
premises,  and  (lie  court,  as  it  should,  allowed  it  to  produce  its 
evidence  to  support  this  allegation,  evidently  ujx)n  the  theory 
that  it  require^l  other  facts  than  those  already  in  its  iwssession 
to  enable  it  to  frame  its  defenses.  To  the  evidence  thus  ad- 
<luced  tending  to  show  cause  for  the  order,  as  required  by  the 
statute,  must  our  attention  be  directed  in  order  to  determine 
whether  the  action  of  the  court  was  pro]>er.  It  must  be  borne 
ill  mind  that  die  resjx*ctive  parties  assert  title  to  certain  ore 
Ixidies,  each  basing  its  claim  thereto  uikhi  an  asserted  ovvner- 
tiliip  of  the  apex  of  a  vein  or  veins,  to  which  they  belong.  The 
question  to  be  tried  in  the  cause  is  whether  the  apex  is  in  the 
<2;'round  of  the  [>iaintiffs,  or  in  that  of  the  defendants  in  the 
action.  In  ordc^r  to  determine  this,  it  will  he  necessary  to  fol- 
low  the  workinirs  from  the  surface  to  where  tli^e  ore  bodies 
are  situated,  and  to  present  to  the  court  at  the  hearing  all  the 
l>liysical  and  geological  facts  from  the  point  of  view  of  both 
parties,  not  only  as  they  Avere  oi)en  to  obser\'ation  at  the  time 
the  action  was  brought,  but  from  time  to  time  as  development 
progresses. 

The  evidence  tended  to  show  that  prior  to  the  filing  of  the 
complaink  the  defendant  in  the  action  had  free  access  to  the 
iilinnie  Ilealy  v/orkings,  and  that  it  had  complete  maps  of  all 
the  work  done  up  to  that  time.  After  that  date,  however,  and 
until  the  hearing,  it  had  been  excluded  from  the  mine,  while 
"work  was  constantly  being  pushed  and  ore  was  being  removed 
at  the  rate  of  several  hundred  tons  p^  day.  Access  is  not 
IMJSsible,  except  through  the  Minnie  Ilealy  shaft,  and  the  con- 
ditions revealed  by  the  work  done  from  March  until  Septem- 
l>or  were  entirely  unknown  to  it.  The  propriety  of  granting 
such  an  order  la  any  case  lies  very  largely  in  the  discretion  of 
the  trial  court.  Under  the  facts  presenteil,  we  cannot  say  that 
the  court  abused  its  discretion.  If  it  had  appeared  that  the 
defe^ndant  ^vas  altogether  ignorant  of  the  development  w^ork 
done  by  the  owners  of  the  Minnie  Healy  mine,  we  apprehend 
that  no  comjdaint  would  have  been  made  of  the  order.     It  is 
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upon  til  is  (ievelopiiient,  and  the  facts  as  they  appear  to  them, 
that  the  plaintiffs  base  their  claim  of  title  to  ores  beneath  the 
surface  of  defendant's  claims.  The  defendant,  under  these 
circumstances,  v^ould  have  l>een  entitled  to  the  order,  ahnost 
as  a  matter  of  course.  The  necessity  to  know  the  facts  as  to 
the  develojmient  done  during  the  time  elapsing  from  March 
luitil  September  was  no  less  urgent.  That  it  already  has  part 
of  the  information  obtainable  under  the  order  is  no  sufficient 
reason  whv  the  defendant  is  not  entitle<l  to  the  rest.  In  anv 
event,  we  do  not  think  that  we  should  direct  the  district  court 
to  vacate  the  order  entirely  and  postpone  the  examination  until 
the  issues  have  been  made  up.  It  may  he  that  before  that  time 
arrives  imjDortant  openings  will  have  l^ecomo  destroyed  by  cav- 
ing, or  filled  with  waste,  thus  rendering  the  inspection  more 
difficult  and  exi)ensive. 

We  think,  liov;ever,  that  the  order  should  be  modifieil  in  one 
im}X)rtant  particular.  It  a]>])ears  that  the  owners  of  the  Min- 
n^ie  Healy  mine  have  extensive  workings  to  the  south,  lx)th  with- 
in their  own  boundaries  and  l)eyond  them  into  adjacent  claims. 
The  order  is  extensive  enough  to  permit  an  inspection  and  sur- 
vey of  all  these  workings  also.  It  should  have  l)een  limited  to 
those  only  a  knowledge  of  which  would  avail  the  defendant ; 
namely,  those  extending  easterly  and  westerly  along  the  lodes, 
and  from  these  north  toward  and  into  the  Piccolo,  Gambetta, 
and  Dayton  claims.  Xo  controvei^sy  exists  l)etw^een  the  parties 
as  to  the  facts  j-hown  by  the  o])enings  to  the  south.  There  is 
no  fact  in  the  record  .to  warrant  an  order  wuth  reference  to 
them.  Ins])ection  orders  should  always  Ix?  limited  by  the  ne- 
cessities of  the  cai-e.  When  they  exceed  this  limit,  they  become 
the  means  of  oppression.  Facts  might  })erhaps  he  show^n  justi- 
fying an  order  extending  the  survey  to  the  whole  of  the  Minnie 
llealy  claim ;  but  they  do  not  aj)])ear  in  this  record. 

'  It  is  argued  by  counsel  for  the  relators  that  the  order  should 
not  extend  to  the  o])enings  into  the  Dayton  claim.  It  will  be 
observed,  however,  that  the  claim  is  made  by  the  relators  that 
the  veins  in  controversy  dip  toward  the  north  and  cross  both 
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of  their  end  liiMjs.  The  defendant  should  be  allowed  to  exam- 
ine all  the  workings  made  in  pursuit  of  these  veins  in  the  direc- 
tion of  their  strike,  in  order  to  determine  the  continuity  of 
their  direction  from  east  to  west,  as  well  as  the  angle  of  the 
dip.  Observations  made  beyond  the  west  end  lines  of  the  Pic- 
colo and  Gambetta  might  l)e  of  material  assistance  in  deter- 
mining conditions  east  of  that  ix>int  and  within  the  sphere  of 
the  actual  controversy. 

It  is  also  suggested  by  counsel  for  relators  that  Section  1314, 
iiui^ra,  does  not  authorize  an  inspection  order  in  a  case  in  which 
an  injunction  lias  been  issued,  since  to  permit  entrj'  by  the  en- 
joined party  during  the  i)endency  of  the  injunction  dissolves 
it  IjI'o  ianto,  whicli  may  be  done  only  uiK)n  motion  made  for 
tliat  purpose  at  the  proper  time.  A  sufficient  answer  to  this 
suggestion  is  ihat  the  statute  makes  no  distinction  as  to  the 
cliaracter  of  relief  sought  in  the  particular  action.  Further- 
more, upon  the  relators'  own  showing,  the  injunction  asked  for 
in  the  cause  \va?5  denied.  The  suggestion,  if  of  sufficient  im- 
portance to  demand  consideration  in  any  case,  is  not  i>ertinent 
here. 

It  is  not  unusiial  in  controversies  of  this  character  to  permit 
insjicctions  froiii  time  to  time  as  oj)erations  progress  during  the 
j)endency  of  the  action.  In  this  case  the  relators  are  pursuing 
their  operations  in  the- disputed  territory.  We  do  not  think  it 
improper  for  the  court,  under  these  circumstances,  to  peniiit 
two  employees  of  the  defendant,  designatcHl  l)y  name,  to  make 
weekly  insjKviion  of  the  ])remises  under  reasonable  restric- 
tions. 

The  insiKvtion  should  Ik*  limited  to  the  necessities  of  the 
case,  as  herein  indicated.  In  other  refti)ects  the  order  was 
properly  made,  and  nmst  therefore  stand. 

The  writ  will  accordingly  issue,  directing  the  district  court 
to  modify  the  order  so  as  to  })ennit  the  survey  and  inspectiem 
of  all  the  o])enings  in  the  Minnie  Ilealy  claim  along  the  veins 
in  controversy,  from  east  to  west,  and  also  all  openings  made 
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by  relators  in  pursuit  thercn^f  toward  the  north,  whether  the 
same  be  w^ithin  or  without  the  boundaries  of  tlie  claim,  spe- 
cifically restricting  the  inspection  of  these  limits. 

Modified. 


Ox    KeII  EARING   AXI)   iloTION    TO   MoDIFY   THE  JlOGMEXT. 
(Submitted   May   6,   1902.     Decided   May   12,  1902.) 

MR.  CHIEF  JUSTICE  BRAXTLY  delivereil  the  opinion 
of  the  court. 

lielators  have*  submitted  a  motion  for  a  rehearing  herein, 
basing  it  upon  several  gi'ounds,  all  of  which  question  the  suffi- 
ciency of  the  evidence  to  sup})ort  the  order  made  by  the  district 
court.  This  was  the  principal  contention  made  at  the  hearing. 
After  a  careful  examination  of  the  facts  presented,  aided  by 
argument  of  counsel,  we  reached  the  conclusion  that  the  con- 
tention could  n  Jt  be  sustained.  Xothing  is  now  called  to  our 
attention  which  we  think  justifies  a  change  in  the  view  then 
taken.  Since  the  o])inion  in  this  case  was  written  we  have  had 
occasion  to  consider  in  another  case  the  nature  of  the  sliowing 
necessary  to  supi)ort  an  insjx^ction  order  in  a  ]>ending  action, 
with  the  result  that  we  are  confirmed  in  the  conclusion  reached 
u])on  the  investigation  of  this  case.  (Slate  ex  rel.  Geyman  v. 
Distrid  Court.  .20  ilomt.  4:3.*],  68  Pac.  8C1.)  The  motimi  for  a 
rehearing  is  therefore  denied. 

Counsel  for  defendants,  in  connection  with  the  motion  for 
rehearing,  have  submitted  an  application  for  a  modification 
of  the  order  made  in  the  case  by  this  court,  so  that  it  may  point 
out  definitely  'vhat  jx>rtions  of  the  workings  in  the  Minnie 
Ilealy  claim  are  excluded  from  its  operation.  It  was  our  pur- 
pose^ to  have  the  inspection  extend  to  the  openings  on  all  the 
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veins  in  controversy  in  tlie  action  in  tlie  district  court,  as  de- 
scrilKHl  in  the  <^^-oniplaint.  They  are  descrilx'd  therein  as  pass- 
ing through  the  east  and  west  end  lines  of  the  Minnie  Healy 
claim,  and  having  their  apices  between  the  south  side  line  of 
the  Piccolo  claim,  as  surveyed,  and  the  south  side  line  of  the 
Minnie  Healy  claim,  as  surveyed.  It  is  alleged  in  the  com- 
plaint that  the  defendants  are  trespassing  upon  all  of  these 
veins  by  means  of  their  workings  made  through  the  Leonard 
sliaft.  The  controversv  therefore  extends  to  all  of  the  veins 
descril)od  in  the  complaint  as  having  their  apices  north  of  the 
soTith  boundary  cf  the  Minnie  Healy.  It  appears  from  the 
evidence  that  lliere  are  workings  extending  south  from  the 
Minnie  Ilealv  Into  the  Tramwav.  Tlie  intention  of  this  court 
was  to  require  tlie  district  court  to  exclude  from  the  order  these 
workings  only,  i«nd  to  permit  the  examination  to  extend  to  all 
workings  made  vpon  any  or  all  of  the  veins  brought  into  the 
controversv  in  the  action.  As  there  mav  likelv  arise  a  contro 
versy  l)etwe<*n  the  parties  as  to  the  extent  of  the  inspection  per- 
mitted under  it,  the  order  of  this  court  will  be  modified  to  read 
as  follows: 

The  writ  will  accordingly  issue  dirwting  the  district  court 
to  modify  its  order  so  as  to  pennit  a  survey  and  insj)ection  of 
all  of  the  openings  made  for  the  purjK)se  of  developing  any  of 
the  veins  found  in  tlie  Minnie  Healy  claim,  whether  tliese 
openings  extend  from  east  to  west,  or  toward  the  north,  to- 
gether with  all  connt^ctions  between  any  of  them,  but  exclud- 
ing all  openings  leading  south  into  the  Tramway  claim  and 
connecting  the  o[)enings  therein  with  those  made  in  the  Minnie 
Healv  claim. 
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TIXKEL,  Appkllaxt,  r.  GRIFFIX  et  al.,  Respoxdexts. 

(No.   1.741.) 
(SubmlttHl  January  28,  1902.     Decided  April  28,  1902.) 

Elections  —  Couniies  —  Indebtedness  —  Submission  of  Ques- 
tion to  Electors — Form  of  Ballots — Majority  Required. 

1.  Constitution.  Art.  XIII,  Sec.  r»,  prohibits  any  county  from  incurring  any 
indebtedness  for  any  single  purpose,  exceeding  (10,000,  without  the  a|>- 
proval  of  a  majority  of  the  electors  voting  at  an  election  to  be  provided 
by  law.  Political  Code.  Sec.  4270,  authorizes  the  county  commissioners  to 
submit  such  question  to  vote.  Section  4272  provides  for  the  giving  of 
notice  of  such  election,  and  provides  that  the  election  shall  be  in  the 
manner  prescribed  by  law  in  regard  to  the  submission  of  questions  under 
the  general  election  law.  Section  4273  only  requires  that  there  shall  be 
printed  on  the  ballots  the  words  "For  the  Loan"  and  "Against  the  Loan." 
Held,  that  ballots  so  printed  in  such  an  election  were  sufficient,  without 
further  specifying  the  purpose  and  nature  of  the  proposed  loan,  as  l*o- 
Utlcal  Code.  Sec.  1354,  requiring  questions  to  be  voted  on  to  be  presented 
to  the  people  in  such  a  manner  as  to  enable  them  to  vote  thereon  in  the 
manner  provided  In  the  title  In  which  the  section  Is  found  does  not  apply 
thereto. 

2.  Constitution  Art.  XIII.  Sec.  5,  prohibits  counties  from  contracting  an 
indebtedness  exceeding  $10,000,  for  any  purpose,  without  the  approval  of 
a  majority  of  the  electors  voting  at  elections  to  be  provided  by  law.  I*o- 
lit  leal  Code,  Src.  4270,  authorizes  the  county  commissioners  to  submit  such 
question  to  vote.  Held,  that  a  favorable  majority  of  all  the  votes  cast  on 
the  question  of  Incurring  the  indebtedness,  at  a  general  ele<*tion  at  which 
the  question  is  submitted,  is  sufficient  to  authorize  the  Indebtedness,  though 
such  majority  is  not  a  majority  of  all  the  electors  voting  :it  such  election. 

Apical  from  Di.^trict  Court,  Flathead  County;  I).  F.  tSmith, 
Judge. 

IxjrxcTiox  liv  L.  Tinkel  against  W.  11.  Griftiii  and  others, 
lH)arcl  of  c'ountv  loininissioners  of  Flathead  county,  to  restrain  a 
bond  issue.  From  a  j.udgiiient  denying  an  inteHoeutory  in- 
junction, the  j)laintiflF  appeals.     Affinned. 

^fessrs.  Foot  i(-  Pomrroy,  for  Appellant. 

Cited:  Ilowland  v.  Board  of  Supervisors,  100  Cal.  152; 
Bellcnap  v.  Lovisville,  30  S.  W.  lllS,  34  L.  R.  A.  25(5;  People 
V.   Berkley,   102  ('al.    2t)S ;  State  v.   Bahcocl\   17  Xeb.   18S; 
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State  V.  Foraher,  46  Ohio  State,  677;  People,  ]Yheaton  v. 
Wiant,  48  '111.  263;  Everett  v.  Smith,  22  Minn,  53;  State, 
Jones  V.  Lancaster  County  Cornrs,  6  Neb.  474;  State  v.  J5(?7i- 
/o«,  29  Neb.  460;  J9t/te  v.  Broicn,  06  X.  C.  127;  State  v. 
Francis,  95  M ).  44. 

.1/r.  James  Donovan,  Attorney  General,  for  Respondents. 

MR.  (^II1P:F  JUSTIC^E  BRAXTLY  (leliveveil  the  opinion 
of  the  eonrt. 

At  the  general  election  held  on  Xovenilx^r  6,  1900,  there 
was  submitted  to  the  electors  of  Flathead  county  the  question 
wliether  the  board  of  connnissioners  of  the  county  should  issue 
its  l)onds  to  secure  a  loan  of  $55,000  to  create  a  fund  for  the 
purpose  of  building  and  furnishing  a  county  court  house  and 
jail.  Upon  canvassing  the  returns  of  the  vote  cast  \\\x)n  this 
question,  the  commissioners  declared  tliat  the  proposition  to 
secure  the  loan  had  been  approved  by  the  requisite  majority, 
and  were  proceeding  to  issue  and  sell  the  lx)nds  under  the  au- 
thority thus  assumed  to  have  been  given.  Thert^upon  this  ac- 
tion was  brought  by  the  plaintiff,  an  elector  and  taxpayer  of 
the  county,  to  enjoin  further  proceedings  in  the  matter  on  the 
grounds  that  the  question  had  not  been  submitted  to  the  elec- 
tors in  the  manner  j)rescril)ed  by  the  statute,  and  that  less  than 
the  required  numlx»r  of  those  voting  at  the  election  had  signi- 
fied their  ajvproval.  Tpon  the  filing  of  the  complaint,  applica- 
tion was  made  io  the  district  court  for  an  injunction  pendente 
lite.  The  a])pl;cation  having  been  denied,  the  plaintiflF  aj> 
pealed. 

1.  Tt  is  argued  by  counsel  that  the  election  was  invalid  for 
ihe  reason  that  the  ballot  pre])ared  by  the  county  clerk  did  not 
sufficiently  set  forth  the  qiiestion  to  l>e  submitted  to  the  electors, 
in  that  it  was  not  ])rinted  upon  the  ballot  at  length,  immedi- 
a[ely  over  the  spaces  where  the  electors  were  to  indicate  their 
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pn  fereiK'c*.      Tlie  fc»riii  r»f  the  ballots,  so  far  as  concerns  the 
jircscnt  inqiiirv,  was  as  fellows:  • 


For  the  Loan 


Against  the  Loan 


It  is  adniittc^l  that  due  notice  was  published  as  required  by 
statute;  but  it  is  insisted  that  the  statute  also  requires  any 
question  submitted  to  the  electors  of  the  state,  or  of  any  di- 
visi(»n  thereof,  '  )  be  printed  in  full  upon  the  ballot  in  the  same 
way  and  in  the  ^anie  relative  position  as  the  name  of  a  particu- 
lar office,  s(j  that  n  voter  may  have  it  l)efore  hini  when  he  marks 
his  ballot,  and  that,  unless  this  requirement  is  observed,  the 
election  is  invalid. 

Section  1*554  of  the  Political  (Vxle,  cited  in  support  of  this 
contention  provides:  ^'Whenever  the  secretary  of  state  has 
dulv  certifie<l  to  the  count v  clerk  anv  question  to  be  submitted 

t  .«■  a,  1 

to  the  vote  of  the  i)eople,  the  county  clerk  must  print  in  the 
regular  ballot,  'n  such  form  as  will  enable  the  electors  to  vote 
upon  the  question  so  presented  in  the  manner  in  this  title  pro- 
vided. The  county  clerk  nnist  also  prepare  the  necessary  bal- 
lots whenever  any  question  is  required  by  law  to  be  submitted  to 
the  electors  of  anv  localitv,  and  anv  of  the  electors  of  the  state 
generally,  except  that  as  to  all  questions  submitted  to  the  elec- 
tors of  a  mimicipal  corporation  alone,  the  city  clerk  must  pre- 
pare the  necessary  ballots.  *  *  *"  So  far  as  this  provision 
refers  to  the  i>rinting  upon  the  ballot  of  the  question  submit- 
ted, its  meaning  is  not  clear.  As  first  enacted  by  the  legislature 
in  the  (%>de  of.  1895,  it  read:  **Whenever  the  secretarv  of  state 
has  duly  certified  to  the  county  clerk  any  questioin,"  etc.,  **'* 
*  *  the  county  clerk  must  print  on  the  regular  ballot  the 
([uestion  in  sueli  fonn  as  will  enable  the  electors  to  vote,"  etc. 
Jt  was  amended  by  a  subscxjuent  Act  of  the  same  session  (Act 
Mnreli  li),  1SJ)5),  from  which  the  section  as  it  now  stands  was 
taken.     The  omission  from  the  amended  Act  of  the  words  "the 
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question"  was  probably  by  inadvertence,  since  the  active  verb 
"print/''  in  tlio  present  reading,  is  left  without  an  object.  If 
these  words  be  =rupplied,  as  they  doubtless  should  be,  the  sense 
is  madt'  clear,  as  far  as  concerns  questions  to  be  submitted  to 
the  electors  of  rho  stat-e  at  the  general  election.  It  is  only  by 
inference  that  the  provision  may  te  extended  to  questions  sub- 
mitted to  tlie  electors  of  a  county.  For  the  purpose  of  this 
case,  we  shall  conceile  that  this  would  be  the  proper  inference 
to  he  drawn  from  the  language  useil,  and  that  it  ^vould  control 
in  the  absence  of  special  provisions  touching  matters  of  local 
concern.  There  .nre,  however,  special  provisions  with  reference  to 
the  issuance  of  bonds  by  counties,  enacted  under  the  authority 
of  the  constitution,  and  tliese  must  be  deemed  controlling  upon 
this  subject.  The  Constitution,  Article  XIII,  Section  5,  pro- 
vides :  ''*  *  *  Xo  county  shall  incur  any  indebtedness  or 
liability  for  any  single  purpose  to  an  amount  exceeding  ten 
thousand  dollars  ($10,000)  without  the  approval  of  a  majority 
of  the  electors  thereof,  voting  at  an  election  to  be  provided  by 
law."  Under  this  provision  the  legislature  might  have  declared 
that  the  election  should  be  held  only  at  the  time  w^hen  a  general 
election  is  held,  and  that  the  ballot  used  should  in  all  respects 
comjily  with  the  requirements  with  respect  to  questions  con- 
cerning the  state  at  large.'  Instead  of  doing  this,  however,  it 
has  provided  for  a  special  election  to  be  held  whenever,  in  the 
opinion  of  the  county  authorities,  the  necessity  for  an  issuance 
of  bonds  arises.  The  provisions  on  this  subject  are  found  in 
Sections  4270  to  4274,  inclusive,  of  the  Political  Code.  Sec- 
tion 4271  declares  that  "whenever  it  is  necessary  to  submit  to 
a  vote  of  the  electors  of  the  county  the  question  of  making  a 
loan,  the  board  [of  commissioners]  must  first  determine  the 
amount  necessary  to  be  raised."  The  next  sex?tion  (4272)  pro- 
vides for  the  giving  of  notice,  and  then  proceeds,  "and  the 
election  held  and  conducted,  and  the  returns  made  in  all  re- 
spects in  the  manner  prescribed  by  law  in  regard  to  the  sub- 
mission of  questions  to  the  electors  of  a  locality  under  the  gen- 
eral election  law."     Section  4273  provides  tliat  there  shall  bo 
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printed  upon  the  .ballot  the  words  ^*For  the  Loan"  and  "Against 
tlie  Ix)an,"  but  iothing  further;  the  Ic^slature  evidently  pro- 
ceeding uiKm  the  theory  that  Section  1354  contains  no  explicit 
l)ro vision  on  this  subject,  and  that  the  notice  given  by  the 
l)oard  of  the  purpose  and  amount  of  the  loan,  which  must  be 
published,  under  Sections  1318  and  1321  of  the  general  elec- 
tion law,  is  sufficient  notice  to  the  electors  of  the  question  at 
issue.  Construing  all  these  provisions  together,  we  think  this 
intention  is  manifest.  Section  4272  therefore  has  no  reference 
to  tire  printed  form  of  the  ballot,  but  merely  requires  that  the 
j)ro visions  of  .he  general  election  law  twiching  the  qualifica- 
tions of  the  voters,  the  appointment  of  judges  and  clerks,  the 
secrecy  of  the  ballot,  and  the  method  of  voting  should  be  ob- 
served. This  must  necessarily  Ik?  the  import  of  these  pro- 
visions, else  we  must  add  to  them  a  further  requirement  that 
the  board  may  2»ot  submit  the  question  of  a  loan  at  any  other 
time  than  at  a  general  election,  whereas  the  clear  inference, 
otherwise,  is  that  this  may  be  done  at  any  time.  The  fact  that 
the  board  chose  to  hold  the  election  on  the  same  day  upon 
Avhich  the  general  election  fell  makes  no  difference  in  the  re- 
quirements to  l>e  ol>served.  The  clerk  followed  the  direction 
contained  in  Se'^ftion  4273,  and  that  was  sufficient. 

Counsel  sav  that  it  is  often  advisable  for  the  board  to  sul>- 

I. 

mit  propositions  for  loans  for  si)ecific  amounts  for  different 
pur|X)ses  separately  at  the  same  election,  so  that  the  electors 
may,  if  they  choose,  rejtx't  one  and  approve  another,  whereas 
the  construction  we  have  given  the  provision  of  the  statute 
renders  this  course  impossible.  We  do  not  think  that  this  re- 
sult necessarily  follows.  There  would  seem  to  be  no  insuper- 
able objection  lo  submitting  separate  propositions  for  two  oi* 
more  loans  at  the  same  time,  provided  the  ballot  should  be  so 
arranged,  with  proper  designation  of  the  different  purposes, 
that  the  electors  could  vote  upon  them  separately.  Th')  ques- 
tion does  not  urise  in  this  case,  however,  and  we  would  not 
venture  to  anticipate  it  and  decide  it  now.  We  are  satisfied 
that  our  views  cf  the  provisions  of  the  statute,  upon  the  facts 
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presented  in  this  case,  are  reasonable,  and  carry  out  their 
spirit  and  intention;  it  being  admitted  that  the  purpose  for 
which  the  loan  is  intended  is  a  single  purpose. 

2.  It  appears  that  the  highest  number  of  votes  cast  for  any 
office  voted  upon  at  the  election  was  2,400,  that  1,000  were 
cast  in  favor  of  the  issuance  of  the  bonds,  and  that  462  were 
cast  against  it.  It  thus  clearly  appears,  counsel  say,  that  the 
proi)osition  did  rot  receive  a  majority  of  the  electors  voting, 
within  the  meaning  of  Section  5^  Article  XI IT,  of  the  Consti- 
tution, supra. 

It  will  be  ob53rved  that  the  reipiirement  is  that  the  approval 
must  be  by  a  majority  of  the  electors  of  the  county  voting,  not 
at  a  general  election,  but  at  aix  election  to  be  provided  by  law. 

As  we  have  reen,  such  an  election  has  been  provided  by  law 
to  be  held  at  any  time  it  may  be  deemed  necessarj^  by  the  board 
of  commissioners.  It  happens,  also,  that  the  manner  of  hold- 
ing it  is  the  same  as  that  prescribed  -for  general  elections.  Thus 
it  may,  with  perfect  propriety,  be  held  at  the  same  time  at 
which  a  general  election  is  held ;  but  the  fact  that  this  is  the 
case  does  not  require  a  diflFerent  standard  of  estimating  the 
majority  necessary  from  that  which  w^ould  govern  if  the  elec- 
tion is  held  on  a  diflFerent  day.  The  evident  meanins:  of  the 
constitution  is  'hat  the  approval  must  l)e  the  result  of  an  ex- 
])ression  of  a  luajority  of  those  voting.  The  expression  "ma- 
jority of  the  electors  thereof  voting  at  an  election,"  etc.,  clearly 
means  a  majority  of  those  who  vote,  and  not  a  majority  of  all 
the  electors  of  the  county,  or  of  those  who  vote  upon  any  other 
issue  at  the  same  or  some  other  time.  If  the  election  on  the 
issue  of  a  loan  liad  been  upon  another  day,  there  would  have 
been  no  question  but  that  it  would  have  had  a  majority  of  the 
electors  of  the  '^ounty  who  voted.  It  was  none  the  less  a  special 
election,  within  the  meaning  of  the  law,  though  in  this  par- 
ticular instance  it  was  held,  for  convenience,  on  the  day  fixed 
for  a  general  election.  It  is  the  theory  of  our  government  that 
those  electors  control  public  affairs  who  t^e  a  sufficient  in- 
terest therein  to  give  expression  to  their  views.     Those  who 
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refrain  from  su(  li  expression  are  deemed  to  yield  acquiescence. 
In  a  recent  case  the  court  of  apjieals  of  Kentucky,  having 
under  consideration  a  similar  constitutional  provision,  said: 
"It  is  a  fundamental  principle  in  our  system  of  government 
that  its  aflFairs  are  controlled  by  the  consent  of  the  governed, 
and,  to  that  end,  it  is  regarded  as  just  and  wise  that  a  majority 
.  of  those  wlio  arc  interested  sufficiently  to  assemble  at  places 
provided  by  law  for  tlie  purjx^se  shall,  by  the  expression  of 
their  opinion,  direct  the  manner  in  wliich  its  affairs  shall  be 
conducted.  When  majorities  are  six>ken  of,  it  is  meant  a  ma- 
jority of  those  who  feel  an  interest  in  the  government,  and 
who  have  opinions  and  wishes  as  to  how  it  shall  be  conducted, 
and  have  the  courage  to  express  thein.  It  has  not  been  the 
policy  of  our  goveniment,  in  order  to  ascertain  the  Avishes  of 
the  people,  to  count  those  who  do  not  take  sufficient  interest 
in  its  affairs  to  vote  upon  questions  submitted  to  them.  It  is 
a  majority  of  those  who  ai'e  alive  and  active,  and  express  their 
opinion,  who  direct  the  affairs  of  the  government,  not  those 
who  are  silent  'md  express  no  opinion  in  the  manner  provided 
by  law,  if  they  have  any.  Before  reaching  a  conclusion  that 
those  who  framed  our  fundamental  law  intended  to  change  a 
w^ell-settled  policy  by  allowing  the  voter  who  is  silent  and  ex- 
presses no  opinion  on  a  public  question  to  be  counted,  the  same 
as  the  one  who  l^nkes  an  interest  in  and  votes  upon  it,  we  should 
be  satisfied  that  the  language  used  clearly  indicates  such  a  pur- 
pose." (Montgomery  County  Fiscal  Coxvrt  v.  Trimble,  47 
S.  W.  773,  42  L.  R  A.  738.) 

We  are  aware  that  the  decided  cases  are  somewhat  in  con- 
flict ;  but,  in  the  al)sence  of  an  express  direction  requiring  the 
application  of  a  different  rule,  we  think  this  fundamental 
principle  should  control  in  this  case,  as  giving  effect  to  the 
clear  intention  of  the  constitution.  The  following  cases  we 
cite  as  support  of  this  view:  Smith  v.  Proctor,  130  X.  Y. 
319,  29  N.  E.  312,  14  L.  R.  A.  MSiHoiclmd  v.  Board  of 
Supervisors,  109  Cal.  152,  41  Pac.  804;  Cass  County  v.  John- 
ston, 95  U.  S.  300,  24  L.  Ed.  410;  CaiToll  County  v.  Smith, 
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111  U.  S.  556,  4  Sup.  Ct.  539,  28  L.  Ed.  517;  Gillespie  v. 
Palmer,  20  Wis.  544. 

The  order  of  the  district  court  was  correct,  and  must  be 
affirmed. 

Afjp.rmed. 


STATE    EX    3?el.    GEYMAX,    Kelator,    v.    DISTRICT  ^  J^ 
COURT  OE  THE  SECOND  JUDICIAL  DIS-  ~~ 

TRICT  et  al.^  Respondents. 

(No.  1,811.) 
(Submitted  April  28,  1902.     Decided  April  29,  1902.) 

Mines  and  Mining — Inspection  and  Survey  of  Mine — Power 
of  Court  to  Grant. 

Section  1317  of  the  Code  of  Civil  Procedure  is  not  applicable  where  the  peti- 
tioner asserts  no  interest  in  the  property  of  which  inspection  is  sought,  or 
through  which  entry  is  necessary  to  inspect  adjoining  property. 

Certiorari  by  the  state,  on  the  relation  of  Charles  G^yman, 
against  the  district'  court  of  the  Second  judicial  district  of 
Montana,  Hon.  E.  W.  Harney,  judge  thereof,  to  review  an 
order  made  by  the  court.     Order  annulled. 

Messrs.  McBride  &  McBride,  for  Relator. 

Messrs.  Forhis  &  Mattison,  Messrs.  McIIatton  &  Cotter,  and 
Mr.  John  Lindsay,  for  Respondents. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court. 

Application  for  writ  of  certiorari  to  have  reviewed  and  an- 
nulled an  order  made  by  the  district  court  of  Silver  Bow 
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county  on  April  18,  1902,  permitting  one  Hubert  to  enter  cer- 
tain of  the  underground  workings  of  the  Yankee  Boy  lode 
claim,  belongijig  to  the  relator  herein,  and  to  make  inspection 
and  sun'ey  thereof. 

Hubert,  in  his  petition  filed  in  the  district  court,  alleged 
ownersliip  of  adjoining  property,  but  claimed  no  interest  in 
the  Yankee  Boy  premises.     The  purpose  sought  by  the  survey 

■ 

Avas  to  discover  whether  the  relator  had  entered,  by  means  of 
his  underground  workings,  beneath  the  surface  of  Hubert's 
property  and  removed  ore  therefrom,  ^o  suit  was  pending 
between  the  parties.  The  order  was  made  upon  the  theory 
that  the  court  was  authorized  to  grant  it  imder  Section  1317 
of  the  Code  of  Civil  Procedure.  This  section  was  construed  in 
State  ex  reh  Anaconda  Copper  Mining  Co,  v.  District  Court 
et  al.  (Xo.  1,750),  26  Mont.  396,  68  Pac.  570,  and  in  State  ex 
rel.  Anaconda  Copper  Mining  Co.  v.  District  Court  et  al.  (Xo. 
1,775),  26  Mont.  412,  68  Pac.  1134,  decided  al  the  present 
tenn.  It  was  thore  held  tliat  this  section  has  no  application  to  a 
case  in  whicli  the  j^etitioner  asserts  no  interest  in  the  property 
of  which  inspection  is  sought,  or  through  which  entry  is  neces- 
sary to  inspect  £id joining  property.  Under  authority  of  those 
cases,  the  order  imder  consideration  was  without  jurisdiction, 
and  must  be  annulled.     It  is  so  ordered. 


I  %  (^UMMIXGS,  A^PELLA^T,  v.  IIELEXA  &  LIVIXGSTOX 
f-H  SMELTING  &  REDUCTIOX  CO.,  Respondent. 
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Master  and  Servant— Mining — Action  for  Injury — Motion  for 
•^^  -Jl?.       ^^^^^^i^—R^de  of  Consideration^Contributory  Negligence 
^24  —P^^^^i^'f^-g— Burden  of  Proof— Evidence  —  Contributory 

Negligence — Ordinary  Care. 
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1.  On  motion  for  a  nonsuit,  the  evidence  will  be  regarded  in  the  light  most 
favorable  to  plaintiff,  and  that  which  it  tends  to  prove  must  be  taken  as 
proved. 

2.  Where  plaintiff's  own  evidence  shows  that  he  ought  not  to  recover,  a  non- 
suit should  be  granted. 

3.  Though,  in  actions  for  injuries,  the  absence  of  contributory  negligence 
need  not  be  pleaded,  if  the  complaint  shows  that  plalntlff^s  own  act  was 
a  proximate  cause  of  the  injury  it  must  also  state  his  freedom  from  negli- 
gence in  doing  such  act. 

4.  Where  plalntlff*s  evidence  in  an  action  for  injuries  shows  that  the  Injuries 
were  caused  in  whole  or  in  part  by  his  own  acts,  the  burden  Is  cast  upon 
him  to  prove  that  he  was  exercising  ordinary  care  at  the  time. 

5.  Where,  in  an  action  for  injuries,  plaintiff's  evidence  shows,  beyond  ques- 
tion, that  his  own  omission  to  use  ordinary  care  contributed  immediately 
to,  or  itself  caused,  the  injury,  a  nonsuit  should  be  granted. 

6.  Evidence  reviewed,  and  hcldj  that  plaintiff,  in  proving  the  circumstances 
of  the  accident  and  injury,  succeeded  in  establishing  for  the  defendant  the 
defense  of  contributory  negligence,  and  hence,  the  granting  of  a  nonsuit 
was  proper. 

Appeal  from  District  Court,  Jefferson  County;  M,  II,  Par- 
ker, Judge. 

Action  Ly  Martin  ('umiiiings  against  tlie  Helena  &  Living- 
ston Smelting  'z  Reduction  Company.  From  a  judgment  in 
favor  of  defendant,  plaintiff  appeals.     Affirmed. 

Mr.  T.  J.  MVatsh,  and  Mr,  C,  B,  Nolan,  for  Appellant. 

On  the  review  of  a  motion  for  nonsuit,  everything  which  tlie 
evidence  tended  to  prove  will  be  assimied  to  be  true  by  tlie  ap- 
pellate tribunal.  {Creek  v.  McManus,  13  Mont.  157;  Wetz- 
sfein  V.  Joy,  ib.  444;  Mayer  v.  Carothers,  14  ib.  288;  /S'/a/e  ex 
rel,  Pigott  v.  lienton,  13  Mont  322 ;  Powers  v.  Klenzie,  15 
Mont  179;  Jensen  v.  Barbour,  15  Mont  586;  Soyer  v.  Great 
Falls  WcUer  Co.,  15  Mont  5 ;  Emerson  v.  Eldorado  Ditch  Co., 
18  Mont  254;  Holier  Lumber  Co.  v.  Fireman's  Ins.  Co.,  18 
Mont  288 ;  State  ex  rel.  Harmon  v.  Conroiv,  19  Mont  106 ; 
Morse  v.  Com^  of  Granite  Co.,  19  Mont  453 ;  Cameron  v. 
Commercial  Co.,  22  Mont  312.) 

Negligence  is  generally  an  inference  from  many  facts  and 
circumstances,  all  of  which  it  is  the  province  of  the  jury  to 
find.  It  i«  not  the  duty  of  the  court  in  such  cases,  any  more 
than  in  any  other,  to  usurp  the  province  of  the  jury,  and  pass 
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i:}-  a  *].fr  ic,'-'^:  -  i.-i  a  r.  ::-':::  can  onlv  be  granted  in  such  cases 
wherf:  'i.^r  ev::.r.^-e  •>:  *Le  ii.iT*>:ndiict  cf  the  party  injured  is 
sci  c>ar  ar-'i  irre^i-*^*.  le  a-?  :••  ju:  iLe  ease  on  £  par  with  those 
c;i-f^  vL-re  a  i--:n--::  i-?  irranttJ  for  a  failure  to  introduce 
evi»l^*ice  ^Mrrlci'-r^t  r».  2*:»  to  :Le  jury  up>n  s<:»me  point  essential 
t«^  p^ain'in's  ca-=?.  I  ir^.'.'  V.  Ui^hii  Si.  Bail  way  Co.,  12  Mont. 
40. )  The  prii^dry  dry  ileT..»lre»l  ujK^n  the  defendant  to  em- 
pl'»y  c^irqtifTrA  men.  This  duty  it  owed  to  the  plaintiflF. 
Equa;Iy  in.j-^-raiive  was  it  if  the  inonipeteney  of  the  servant 
came  to  ifs  knvv.!»>]^e  after  his  emi»l««\Tnenr  to  discontinue  the 
ser\'i<-e  *.•{  surh  vrnrK've.  \KfA*.^f  \.  Cable  Co.,  7  Mont,  80; 
Ktlhy  V.  Fourth  of  Jul*j  Co.,  16  Mont.  497;  Wehsicr  Manufac- 
turing Co.  Y.  Schmidt,  77  111.  App.  49 ;  Dysart  v.  Kansas  City, 
etc.,  145  Mo.  S3;  J/zu'/.'/i/iJ  v.  Gilbert  Paper  Co.,  97  Wis.  476.) 
While  this  duty  devolves  ujM:»n  the  master  to  furnish  com- 
petent servants,  if  the  fact  of  incompetency  is  known  to  the 
fellow  servant  and  he  continues  in  the  employ  of  the  master, 
there  is  on  his  part  an  assumption  of  the  risk.  {Stafford  v. 
Chicago,  etc.  R.  Co.,  114  IlL  244.)  If,  however,  the  master 
promises  that  the  danger  due  to  the  neglect  of  the  fellow  ser- 
vant will  he  remedied,  a  retention  of  employment  for  a  reason- 
able time  will  lo  warranted,  without  the  assumption  of  risk 
therefrom,  or  without  contributory  n^ligenoe,  unless  the  dan- 
ger is  so  apparent,  imminent  and  immediate  that  a  man  of 
ordinary  prudence  would  refuse  so  to  remain.  (Smith  v. 
Backus  Lumber  Co.,  64  Minn.  447 ;  Kelley  v.  Fourth  of  July 
supra;  Dougherty  v.  Midland  Steel  Co.,  53  X.  E.  Rep.  844; 
McFarland  Carriage  Co.  v.  Potter,  153  Ind.  107 ;  Nelson  r. 
Shaw,  102  Wis.  274.)  If  the  master  promises  the  employe 
that  an  incompetent  servant  will  be  removed,  he  is  justified  in 
remaining  a  reasonable  time.  (Lyberg  v.  N.  P.  Railroad  Co., 
38  X.  W.  Eep.  632.)  The  instances  are  exceedingly  rare 
where  a  servant  can  be  held  guilty  of  contributory  negligence 
as  a  matter  of  law,  where  a  promise  has  been  given.  The  ques- 
tion is  invariably  one  for  the  jury.  (Union  Manufacturing 
Co.  V.  Morrissey,  40  Oh.  St.  148 ;  Northern  P.  Co.  v.  Bdbcock, 
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154  U.  S.  100;  see  cases  cited,  40  L.  K.  A.  T87,  Xote.) 
Wlietlier  there  was  an  actual  promise  is  a  question  for  the  jury 
where  it  arises  from  implication.  (82  Iowa,  179.)  It  is  always 
a  question  for  the  jury  as  to  whether  tlie  sen^ant's  reliance  on 
a  promise  hy  the  master  induced  him  to  continue  work.  (Man- 
ufaciuring  Co.  /.  Monissey,  40  Ohio  St.  148 ;  Raihenherger  v. 
N.  ir.  Consolidated  Milling  Co,,  57  Minn.  461.) 

Where  a  nuister  is  negligent  in  furnishing  defective  ma- 
chinery, one  who  continues  in  service  under  promise  by  another 
servant  to  repair  is  injured,  it  is  immaterial  wliether"  the  ser- 
vant  making  the  promise  had  authority  to  do  so,  provided  the 
injured  servant  upon  reasonable  grounds  supposed  him  to  have. 
(Dells  Lumber  Co.  v.  Erielson,  80  Fed.  257.)  If  the  sen^ant 
has  reasonable  grounds  for  l)eHeving  that  the  master  Avill  re- 
move the  source  of  danger,  wliether  the  impression  is  the  result 
of  an  explicit  promise  or  not,  he  may  continue  working  without 
culpability  as  long  as  the  jury  may  consider  it  reasonable  to 
retain  that  belief.  {Hoffman  v.  Dickinson,  31  W.  Va.  142.) 
It  is  not  necessary  that  there  should  be  a  formal  protest  or  an 
express  promise.  {Eoihenherg  v.  N.  W,  Con.  Milling  Co., 
supra;  Pieart  v.  Chicago  R.  I.  &  P.  Ry.  Co.,  82  la.  148.) 

Much  emphasis  is  given  to  the  fact  that  no  complaint  was 
made  by  the  plaintiff.  It  is  purely  a  question  as  to  which  as- 
sumes the  risk,  the  plaintiff  or  the  defendant.  (Schlitz  v. 
Pabst  59  N.  W.  188;  Green  v.  Railroad,  17  K  W.  378; 
Smith  V.  Lvmbrr  Co.,  67  N.  W.  308.) 

A  foreman  .)f  a  mine  having  authority  to  employ  and  dis- 
charge a  laborer  employed  therein,  is  not  a  fellow  servant  with 
snch  laborer  so  as  to  relievo  the  owner  from  liability.  (Kelley 
V.  Cable  Co.,  7  Mont.  80.)  Whether  a  foreman  of  a  mine  is 
a  fellow  servant  is  a  question  of  fact  for  the  jury.  (Wellsville 
Coal  Co.  V.  Schwart,  177  111.  272;  Hill  v.  Winstonfl5  K  W. 
1030.)  That  parties  are  under  his  supervision  and  subject  to 
his  control  is  the  best  evidence  that  he  is  a  vice  principal. 
{Union  Pacific  Railivay  Co.  v.  Doyle,  70  X.  W.  Rep.  43.) 
One  who  has  power  to  employ  and  discharge  lalx>rers  in  his 
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department  is  a  vice  principal.  {Fort  Smith  Oil  Co.  v.  tSlover, 
58  Ark.  1G8.)  It  was  the  diitj^  of  the  master  to  employ  com- 
petent servants;  if  instead  of  performing  this  obligation,  he 
engages  another  to  do  it  for  him,  he  is  answerable  for  the  ne- 
glect of  that  other,  no  matter  what  his  position  as  to  other 
matters.  {N,  I\  B,  Co,  v.  Patersoti,  162  U.  S.  34(5;  Iless  v. 
liosenihal,  IHO  111.  021.)  This  doctrine  is  verv  clearlv  and 
forcibly  annonnced  in  an  elaborate  note,  75  Am.  State  Reports, 
p.  51)5. 

The  duties  v)f  the  master  alx^ve  enmnerated  are  those  im- 
posed njion  him  by  law.  They  are  positive,  absolute  and  per- 
sonal, and  the  iiiaster,  whether  an  individual  or  a  corporation, 
cannot  evade  liability  by  delegating  their  performance  to  an- 
other. Xo  duty  belonging  to  the  master  to  i)erfomi  for  the 
safety  and  protection  of  his  servants  can  be  delegated  to  any 
servant  of  anv  i»:ra(le  so  as  to  exonerate  the  master  from  lia- 
bility  to  a  servajit  who  has  been  injured  by  its  non-perfonnance. 
The  agent  to  whom  such  duty  has  been  delegated,  whoever  he 
may  be,  and  notwithstanding  he  may  be  a  fellow  servant  in 
other  respects,  is  a  vice  princi])al  or  representative  of  the  mas- 
ter. In  other  words,  he  is  the  master's  alter  qcjq,  whose  negli- 
gence is  that  of  the  master,  and  for  which  the  master  is  respon- 
sible, whether  'an  em])l()ye  or  a  third  person  is  injured  thereby. 

(\)ntributorv  negligence  is  a  matter  of  defense,  and  plaintiflF 
need  not  allege  or  prove  its  absence.  {Ilifjley  v.  Gilmer,  3 
■yfont.  IMi;  Xelsofi  v.  City  of  Helena.  10  Mont.  22;  Mulville 
V.  iW.  Mut.  L.  /.  Co.,  V,)  Mont.  050.)  If  the  (piestion  of 
negligence  or  '/outributory  negligence  is  a  fairly  disputed  ques- 
tion of  fact,  it  jiust  be  resolved  by  the  jury.  (Wall  v.  Helena 
St.  Ilailwari  (V;.,  12  Mont.  50.)  Contributory  negligence  be- 
ing an  attirmative  defense  cannot'  be  considered  on  a  motion 
for  a  nonsuit  .*it  the  close  of  plaintiff's  main  case.  (Powell  v. 
Southern  liaiUray  Co.,  125  X.  C  370.)  The  present  case 
differs  in  ]>rin'M])le  from  one  where  the  proximate  cause  of  the 
injury  was  ])laintiff's  own  act,  in  that  event  it  would  be  in- 
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cumbent  upon  I'ini  to  show  that  he  was  free  from  contributory 
negligence.     {Prosser  v.  Railway  Co.,  17  Mont.  388.) 

It  was  error  to  deny  plaintiff's  application  for  leave  to  intro- 
duce supplementary  proof.  While  conceding  that  a  large  meas- 
ure of  discretion  vests  in  the  trial  court  in  a  matter  of  this 
kind,  wo  feel  that  here  there  was  an  absence  of  any  reason  ^vhy 
the  applicalioin  ehould  be  denied.  (See  Pitts  v.  Florida  Cerir 
fral  R,  R.  Co.,  f?7  S.  E.  Rep.  7\),  180.) 

Messi's.  Cidlen,  Day  <&  Cullen,  and  Messrs.  Toole  cC*  Bach, 
for  Respondent. 

There  is  no  dispute  or  disagreement  between  counsel  as  to 
the  rule  applicable  to  the  review  of  the  evidence  on  motion  for 
nonsuit.  Everything  which  the  evidence  tends  to  prove  will 
be  assumed  to  le  true.  But  it  is  what  the  evidence  tends  to 
prove  that  is  nssumed  to  be  true.  Where  the  facts  are  undis- 
puted and  but  one  inference  can  l)e  drawn  from  them,  the  plain- 
tiff's right  to  ri-cover  thereunder  is  a  question  of  law.  And 
where  the  plaintiff  fails  to  establish  any  fact  from  which  the 
defendant's  nea^ligcnce  could  be  inferred,  the  plaintiff  is  not 
entitled  to  recover  and  the  motion  should  be  granted.  So,  too, 
where  the  i)laintiff's  own  evidence  establishes  his  contributory 
negligence  it  bars  his  recovery  as  effectually  as  a  failure  to  in- 
troduce any  evidence  u})oii  a  ]X)int  essential  to  his  case,  and  a 
motion  for  nonsuit  should  be  gi'anted.  {Wall  v.  Helena  St.  Ry. 
Co..  12  Mont.  49;  T  Amer.  &  Eng.  Enc.  Law  (2d  Ed.),  454.) 

It  is  well  settled  that  to  make  the  master  responsible  for  the 
negligence  of  the  incompetent  servant,  it  must  not  only  a])pear 
that  the  servant  was  incompetent,  but  it  must  also  api^ear  that 
the  injury  resulted  from  such  incompetency.  (12  Amer.  & 
Eng.  Enc.  Law,  918,  and  cases  cited.)  The  facts  in  this  case 
are  veiy  similar  to  those  recited  in  McAndrews  v.  Raihray  Co., 
15  ifont.  299.  In  order  to  relieve  the  servant  from  the  as- 
sumption of  ri/k,  the  master  should  have  induced  the  servant 
to  waive  his  right  to  leave  the  service,  either  by  taking  upon 
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himself  the  reiponsibility  for  injuries  which  might  result,  or 
by  leading  the  servant  to  believe  that  the  danger  would  be  re- 
moved.    Where  the  declarations  of  the  master  are  made  for 
his  own  benefit,  or  for  the  purpose  of  advancing  his  own  m- 
te^e^t,  thev  will  not  amount  in  law  to  such  a  promise  as  will 
relieve  the  servant  from  the  assumption  of  risk.      {Intenui' 
iionnl  &  G.  X.  Ey.  Co,  v.  Turner  (Tex.),  23  S.  W.  Rep.  146; 
see  also  Leirks  v.  yew  York  &  X  E.  Ihj.  Co,,  20  X.  E.  430.) 
Portions  of  a  mine  from  which  ore  is  being  taken,  and  which 
as  the  work  progresses  it  l)ecomes  necessary  to  timlxT,  are  not, 
from  the  time  it  becomes  necessarv  to  timl>er  them,  places  for 
work,  within  the  rule  requiring  a  master  to  furnish  his  em- 
ployes a  safe  pla(!e  to  work.     {Feiaja  v.  Min.  Co.,  QG  X.  W. 
951.)     It  is  not  m^essai-v-  that  a  servant  should  l>e  wame<l  of 
every  i)ossible  manner  in  which  injurs-  may  occur  to  him,  nor 
of  risks  that  are  as  obvious  to  him  as  to  the  master,  and  where 
a  mature  and  experienced  man  engages  in  a  dangerous  occupa- 
tion, with  the  risks  of  which  he  is  familiar,  and  is  injured, 
not .  through  defect  in  the  apidiances,  but  by  the  manner  of 
their  ojjeration,   incident   to   the  business,   he  cannot   recover 
against  the  master.     (Lorjgin/j  Co.  v.  Schneidei ,  74  Fed.  195.) 
^^An  important  (onsidoration,  often  overlooked,  is  whether  the 
structure,  ap})liance  or  instrumentality  is  one  which  has  been 
furiii.slu^d  for  tlio  work  in  which  the  servants  are  engaged,  or 
wlu'tljor  tlie  fur:iishing  and  i)reparation  of  it  is  itself  part  of 
the  wr,rk  whici'i  they  arc  employed  to  perform."     (Peiaja  v. 

^fin.  Co.   (Mic'Ji.),  OG  X.  W.  951;  Sjnith  v.  Gramp  Co.,  35 

X.   Y.   S.    r>:n;  Durst  V.   Carnecjie  Steel  Co.    (Pa.),   ^^   ^^^• 

3102;  McCarthj^  v.  Ircm  Worls  (La.),  20  So.  171;  KcUey  v. 

Cahh'  Co,^  7   3j,,„t,  70;  /v^^y^  ^.    7,.^,,  ,V//l  Co.,  04  X.  W. 

3-^5;  TAnton.  Coat  rf-  Minimj  Co.  v.  Persom,  43  X.   E.    051; 

SpvUmmi  v.  Ill,,  Co.,  34  R.  W.  208;  Kcltey  v.  Fourth  of  July 

Mudng  Co.,  IG  Mont.  490.) 

^rU.  JrSTKrE  PIGOTT  delivered  the  opinion  of  the  court 
^rhe  plaintiff,  havino;  suffered  personal  injuries   in   a  mine 
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situate  in  Jefferson  county  and  ojyerated  by  the  defendant, 
brouglit  this  aedon  to  recover  $35,000  as  damages.  The  in- 
juries are  alleged  to  have  occurred  through  the  defendant's 
negligence.  When  the  plaintiff  rested,  the  court  grafted  a  non- 
suit upon  several  grounds,  one  being  that  tlie  plaintiff  had 
assumed  tlie  risk  of  the  accident  which  occasioned  the  injury, 
imd  another  being  tliat  he  had  been  guilty  of  contributory'  neg- 
ligence. Judgment  for  the  defendant  was  tlien  entered,  and 
the  ])laintift'  has  appealed. 

On  motion  for  nonsuit,  wliatever  the  evidence  is  sufficient 
to  prove  in  favor  of  the  plaintiff  must  be  considered  as  estab- 
lished ;  in  other  words,  when  such  motion  is  interposed,  the 
truth  of  the  evidence  tending  to  support  the  plaintiff's  case 
must  Ik?  assumed  and  must  be  regarded  in  the  light  most  favor- 
able to  liim, — ihat  which  the  evidence  tends  to  show  must  be 
taken  ^s  proved.  This  well  settled  rule  has  been  repeatedly 
declared  and  applie<l  by  tliis  court.  Xo  less  well  settled  is  the 
nile  that  if  the  plaintiff,  in  attempting  to  make  a  case,  shows 
that  he  ought  not  to  recover,  either  a  nonsuit  should  be  entered 
or  a  verdict  directed  on  motion,  whichever  practice  prevails  in 
the  particular  jurisdiction.  In  this  state,  nonsuit  is  the  tech- 
nically correct  .uetliod.  (McKay  v.  Montana  Union  Ry.  Co., 
13  Mont.  15,  :31  Pac.  999.)  In  actions  for  personal  injuries 
the  itbsence  of  contributory  negligence  is  not  required  to  be 
pleaded  or  proved  by  the  plaintiff,  but  its  presence  is  a  matter 
of  defense.  Surh  is  the  law  in  Montana.  (Iligley  v.  Gihner, 
3  :Mont.  90,  35  Am.  Rep.  450 ;  Mulville  v.  Pac.  Mutual  lAfe 
Ins.  Co,,  19  Mont.  95,  47  Pac.  650;  Sfiook  v.  City  of  Anor 
cmida,  20  Mont,  128,  (K)  Pac.  Hep.  756.)  The  contrary  rule 
was  announced  in  liyaji  v.  Gihner,  2  Montana  Reports,  517, 
25  American  l*e}x>rts,  744,  but  has  been  overturned  by  the 
teases  cited  and  those  referred  to  by  the  opinions  therein.  If, 
however,  the  complaint  shows  the  proximate  (or  a  proximate) 
cause  of  the  injury  to  have  been  the  act  of  the  plaintiff, 
the  complaint  must  also  state  his  freedom  from  negligence  in 
the  doing  of  the  act;  otherwise  the  pleading  is  bad.     (Kennon 
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•  V.  Gilmer,  4  Mont.  433,  2  Pac.  21) ;  and  so,  If  the  evidence  in 
l^lialf  of  die  olaintiff  shows  the  injury  to  have  been  directly 
caused  (either  in  whole  or  in  part)  by  his  act,  the  burden  is 
immediately  upon  him  to  prove  that  he  was  exercising  ordinary 
.  care  at  the  time.  (Nelson  v.  City  of  Helena,  1(3  Mont.  21,  39 
Pac.  905.)  Another  rule,  from  which  there  seems  to  be  no 
dissent  except  in  Xorth  Carolina  (Bolden  v.  Railway  Ca,,  123 
X.  i\  014,  31  8-  E.  851;  Cogdell  v.  Railroad  Co.,  124  X.  O. 
302,  32  S.  E.  TOG;  Powell  v.  Railway  Co.,  125  X.  C.  370, 
34  S.  E.  530),  is  that  if  the  evidence  in  plaintiff's  behalf 
establishes,  beyond  question,  that  his  own  omission  to  use  ordi- 
nary care  ccmrributed  immediatelv  to,  or  itself  caused,  the 
injury,  the  ccmrt  should  on  motion  direct  a  verdict  or  gi*ant  a 
nonsuit. 

The  motion  for  a  nonsuit  in  the  case  at  bar  was  similar  to 
the  common  law  demurrer  to  the  evidence,  in  that  it  performed 
the  office  of  admittinp^  as  facts  what  the  evidence  tended  to 
])rove,  thereby  presenting  the  queij^tion  whether  the  facts  so  con- 
ceded, when  viewed  in  the  light  most  favorable  to  the  plaintiff, 
were,  as  matter  of  law,  sufficient  to  justify  a  verdict  for  him. 
So  considering  ihe  evidence,  the  facts  may  be  stated  thus:  On 
Saturday,  Sepremkn"  28,  1895,  the  plaintiff,  aged  33  years, 
a  practical  miner  of  sixteen  years'  experience,  familiar  ^^i^ll 
the  risk  and  dangers  incident  to  the  hazardous  (X*cupation, 
was  severely  injured  ])y  a  fall  of  rock  in  the  Alta  mine,  oper- 
ated by  the  dof\uulaiit,  a  corporation.  Ife  had  been  so  in  the 
employ  of  the  di^fendant  and  working  for  it  as  an  underground 
miner  in  the  Alta  mine  since  1892.  For  manv  vears  he  had 
operated  a  machine  drill  used  for  boring  holes  in  tunnels  and 
raises  so  that  blasting  might  be  done.  When  hurt  he  was  en- 
gaged in  constructing  a  three-compartment  inclined  raise  on 
the  vein,  following  the  foi)t  wall,  from  the  1200-foot  level  to 
an  intermediate  tunnel  eighty  fcn^t  distant.  The  raise  departed 
from  the  perpendicular  at  an  angle  of  about  45  degi'ces — the 
dip  of  the  vein.  Each  compartment  was  a  separate  chute;  the 
middle  one  was  the  man-wav,  the  others,  one  on  each  side  of 
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the  mau-wav,  were  used  for  ore.  Four  sets  of  timbers  were 
needed  to  make  the  three  compartments..  These  consisted  of 
fonr  equi-distant  stringers,  or  uprights,  next  to  the  hanging 
wall;  four  stulls  or  cross-pieces  eight  to  ten  foct  in  length  (ac- 
cording to  the  pitch  of  the  walls)  attached  to,  and  supporting 
the  top  of,  the  ?!  ringers,  and  reaching  from  wall  to  wall;  three 
"girds,"  or  girders,  laid  on  top  of  the  stringers  and  parallel 
with  the  strike  or  course  of  the  vein,  and  nmning  from  stuU 
to  stull.  The  Ltulls  supported  the  stringers,  and  the  girders 
served  to  keep  hotli  in  place.  Each  three-compartment  section 
of  the  rise  was  about  six  and  one-half  feet  in  height  by  thir- 
teen in  length,  oach  room  or  compartment  being  about  four  feet 
and  four  inches  in  length  along  the  lode  on  its  strike  or  course, 
which  is  east  and  west.  When  the  ground  did  not  blast  so  as  . 
to  permit  the  stulls. and  stringer  to  fit  snugly  against  the  coun- 
tiy  rock,  the  stringers  were  lagged  crosswise  with  round  poles 
four  feet  and  four  inches  in  length,  and  then  the  space  between 
the  lagging  and  the  hanging  wall  was  fi^lled  in  witli  waste  so 
as  to  kc^p  the  timbers  secure.'  To  make  a  fl(X)r,  lagging  of  the 
same  sort  was  laid  on  top  of  the  timbers  from  stull  to  stull,  and 
across  the  openings  leading  up  to  the  face  of  the  raise.  The 
machine  was  set  uixm  the  fl(X)r  and  the  holes  drilled  overhead  • 
in  the  face.  Each  set  of  four  timbers  carried  the  raise  six  and 
one-half  feet  further  towards  tlie  tunnel.  A  floor  was  not  left 
on  each  set  of  umbers,  but  whenever  advance  of  a  set  higher 
(six  and  one-haif  feet)  had  been  made,  the  lagging  of  the  lower 
floor  of  the  last  set  would  Ix?  move<l  up  and  the  top  flooring  of 
that  set  left,  oo  that  there  were  always  t\vo  floors  lagged  in 
whole  or  in  part.  The  top  or  uj)per  fl(X)r  was  always  left  open 
— that  is,  without  lagging — on  the  side  not  blasted,  in  order 
that  the  miners  might  gain  ingress  to  it  from  the  floor  Mow 
and  see  the  face  of  the  ground.  After  drilling  and  l>efore 
blasting,  the  space  between  the  timl)ers  immediately  under  the 
ground  to  l)e  blasted  was  always  lagged.  This  was  done  as  a 
measure  of  prot.?ction  to  miners  going  to  the  lower  floor;  with 
the  uppel'  floor  (or  top  of  the  tind)ers)   tightly  lagged  under 
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tlie  gTouiid  l>la:?tCHl  or  alxjiit  to  be  blasted,  a  man  could,  with 
a  reasonable  degree  of  safety,  reach  the  lower  floor,  cross  to 
the  side  or  end  over  which  blasting  had  not  lx?en  done,  or  was 
not  alxnit  to  be  done,  and  then  go  to  the  npper  floor  through  the 
opening  left  under  the  solid  ground.  The  plaintiff  testified: 
*'As  Me  went  up  we  would  set  tlie  machine  for  tlie  purpose  of 
drilling  on  one  f  f  thc^e  floors,  the  bar  set  on  one  of  those  floors 
that  would  l>e  lagge<l  up.  We  put  lagging  on  top  of  the  timber, 
too,  and  that  made  a  floor,  and  from  that  floor  we  bored  above 
us^.  As  we  pro:*eeded  with  the  work,  we  did  not  leave  these 
floors  on  each  set  of  timlx>rs:  when  we  would  get  xip  a  set 
higher  we  would  pull  np  the  under  floor  and  move  it  on  up 
again ;  we  kept  two  floors  all  the  time.  We  would  pull  the  one 
l)elow  up ;  wh'.M  wo  put  a  set  of  timbers  above,  we  would 
pull  the  lower  floor  up  and  move  up.  We  ascended  the  upraise 
to  got  where  we  were  working  through  a  ladder  constructed  in 
this  manner.  As  the  work  was  carried  up  we  always  left  the 
top  floor  open  on  the  side  that  was  not  blasted  out,  so  that  a  man 
could  get  through  there  and  see  the  face  of  the  ground  that 
was  left  and  'also  sec  the  ground  where  it  was  blasted."  If, 
for  example,  the  gi'ound  in  the  eastern  part  of  the  face  of  the 
raise  wa5  alx)ut  to  be,  or  had  been  blasted,  the  opening  would 
1)0  left  on  the  western  side  or  end  under  the  secure  ground. 
^^Tn  the  place  whore  it  had  not  been  blasted,  it  [the  floor] 
would  be  left  open,  so  that  when  I  came  up  in  the  morning, 
l)y  IfKjking  up  I  could  see  the  face  of  the  ground  where  the 
blasting  had  l)C(}n  done.  We  put  lagging  on  the  floor  immedi- 
ately under  the  place  where  we  were  going  to  blast,  because  that 
is  where  the  man  would  come  up  on  the  first  floor;  if  that  floor 
was  left  oi)en  'md  a  man  would  go  up  there,  there  would  be 
nothing  to  ])rotcct  him  over  his  head,  but  with  that  floor  lagged 
up  a  man  would  go  up  and  cross  over  to  the  side  that  was  not 
blasted,  and  then  he  would  go  up  there." 

Tor  thirteen  days  before,  and  on  the  day  of,  the  accident, 
the  ])laintiff  wns  working  on  the  day  shift.  One  Running,  his 
fellow  servant,  was  working  on  the  night  shift,  and  had  been 
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operating  the  drilling  machine  for  a  month.  Running  would 
quit  work  at  ten  minutes  after  five  o'clock  in  the  morning,  and 
plaintiff  would  begin  at  ton  minutes  before  seven — about  one 
and  one-half  hours  thereafter.  Running  had  had  but  little 
experience  with  the  machine.  He  sometimes  bored  holes  which 
inclined  away  from,  instead  of  toward,  the  center  of  the  raise, 
and  which,  when  fired,  failed  to  blast  down  the  ground;  the 
effect  of  this  was  to  shake  the  gi'ound  and  make  it  unsafe.  In 
order  to  drill  ihe  holes  properly,  so  that  the  ground  when 
blasted,  would  come  down  easily,  it  was  necessary  to  set  the 
machine  on  one  Kidp  of  the  raise  and  bore  the  holes  toward  the 
center  over  the  man-way,  and  then  remove  the  machine  to  the 
opposite  side  and  bore  the  other  holes  toward  the  center.  Holes 
drilled  in  this  way  "would  have  a  cut  so  they  could  break  their 
burden.''  The  effect  of  drilling  the  holes  was  to  shake  or 
loosen  the  ground  more  or  less,  according  to  its  character. 
Ground  shaken  or  loosened  by  ineffective  blasts,  or  by  boring 
without  blasting,  should  be  lagged  or  spragged  to  prevent  its 
falling  upon  those  afterwards  working  under  it.  About  a  week 
before  the  accident  the  day  shift-boss,  noticing  that  Running 
had  omitted  to  fire  four  out  of  six  holes  made  by  him,  remarked 
to  the  foreman,  who  was  authorized  to  hire  and  discharge  the 
men,  that  such  work  would  never  do  and  "a  man  must  be  crazy 
to  drill  holes  like  that;"  to  which  the  foreman  answered  that 
it  was  the  worst  work  he  had  ever  seen,  and  asked  the  plaintiff 
for  an  expression  of  his  opinion.  The  plaintiff  told  the  fore- 
man it  was  hard  to  keep  the  ground  safe  when  holes  were 
drilled  in  that  way,  for  a  bowlder  might  drop  out  at  any  time. 
The  foreman  then  said  he  would  look  after  Running's  work 
carefully  and  inspect  it,  and  told  the  plaintiff  to  keep  at  work 
and  do  the  best  he  could,  and  perhaps  Running's'  work  would 
improve  after  a  while.  On  Thursday,  two  days  before  the 
accident,  Running  drilled  and  fired  six  holes,  which  did  not 
break,  and  the  foreman  told  the  plaintiff  that  Running  was 
doing  worse  instead  of  better  and  that  he  would  put  a  man  in 
his  place  who  understood  that  sort  of  work.     Plaintiff,  though 
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he  did  not  announce  his  intention  to  do  so,  would  have  quitted 
the  employ  of  the  defendant  on  that  day  but  for  the  alleged 
promise  to  discliarge  Running. 

On  Friday,  the  day  before  the  accident,  the  plaintiff  put  in 
four  sets  of  timbers,  and  lagged  the  stringers  for  about  two 
and  one-half  feet  above  the  floor.  When  he  stopped  work  on 
'  that  afternoon,  Ihe  face  of  the  ground  over  the  west  compart- 
ment, or  chute,  was  about  five  feet  above  the  top  of  the  tim- 
bers and,  hence,  about  eleven  and  one-half  feet  above  the  floor; 
over  the  east  compartment  or  chute,  the  ground  hung  lower, 
being  three  feet  above  the  top  of  the  timbers,  and  henco  about 
nine  and  one-liulf  feet  above  the  floor,  projected  three  or  four 
feet  over  the  chute,  and  reached  from  the  hanging  to  the  foot 
wall.  This  ledge  he  sounded  with  a  hammer  before  going  off 
shift  on  Friday  afternoon ;  finding  it  solid,  he  did  not  brace  it. 
The  space  across  the  top  of  the  sets  of  timbers  was  left  open. 
Before  going  away  on  Friday  afternoon,  that  plaintiff  at  5 :30 
o'clock,  fired  and  blasted  four  holes  which  had  been  drilled  by 
Running  the  night  before,  in  the  center  of  the  raise  over  the 
man-way;  two  were  in  the  hanging-  and  two  in  the  foot-wall; 
each  was  seven  or  eight  feet  deep  and  was  started  about  one 
foot  above  the  ledge  projecting  over  the  east  chute.  The  fur- 
ther ends  of  the  holes  were  about  eight  feet  from  the  ledge. 
Each  hole  was  one  and. one-half  inches  in  diameter  and  con- 
tained powder  to  a  depth  of  from  eighteen  inches  to  two  feet 
He  did  not  go  back  to  see  what  effect  the  blast  had,  or  where 
the  dirt  and  rocks  fell ;  it  was  not  his  duty  to  do  so.  After  he 
had  blasted,  the  first  man  in  the  ordinary  course  of  business 
to  go  into  tlie  raise  made  by  the  plaintiff,  was  Running,  whose 
duties  were  to  lag  up  the  stringers,  fill  with  waste  the  space 
between  the  stringers  and  the  hanging-wall,  drill  two  rounds 
of  holes,  lag  the  top  of  the  timbers  for  a  floor  under  the  ground 
to  be  blasted,  leaving  the  top  open  elsewhere,  and  to  charge, 
fire  and  blast  at  ten  minutes  after  five  o'clock  in  the  morning 
of  Saturday.     It  was  not  his  duty  to  observe  the  effect  of  the 
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blast.     The  next  man  to  go  into  the  raise  after  Running  left, 
Avas  the  plaintiff. 

At  ten  minutos  before  seven  o'clock  on  the  morning  of  Satur- 
day, the  28th,  the  plaintiff,  according  to  custom  and  in  the  per- 
formance of  his  dutj-  as  a  servant  of  the  defendant,  went  into 
the  raise  to  continue  the  work.  He  had  not  inquired  whether 
Eunning  was  still  in  defendant's  employ,  and  did  not  know 
whether  or  not  Running  had  worked  there  during  the  night. 
His  first  duty  \va§  to  examine  the  ground  for  the  purpose  of 
ascertaining  its  condition  and  to  remove  that  which  was  found 
to  be  broken  down  or  loose.  Reaching  the  first,  or  lower,  floor 
at  the  west  end  of  the  section  of  the  raise  constructed  by  him 
on  Friday,  he  :.aw  that  the  timbers  put  in  by  him  had  been 
lagged  entirely  jicross  the  top  sets,  thereby  making  a  floor  which 
hid  the  face  of  the  raise.  The  usual  way  of  access  was  barred 
by  this  floor.  Between  the  stringers  (which  he  had  partly 
lagged  on  Friday)  and  the  hanging-wall  there  was  a  space  three 
feet  Avide  for  waste.  To  reach  the  top  floor  he  climbed  up 
through  this  space  and  then  over  the  girders.  Thus  he  brought 
himself  upon  the  top  floor  and  next  to  the  face  of  the  raise. 
If  the  ground  over  the  east  chute  had  not  been  drilled  or  blasted, 
the  floor  should  have  been  there  left  open ;  if  drilled  or  blasted, 
it  should  have  been  closed  by  lagging.  It  was  so  closed;  "it 
was  lagged  clear  across  the  four  sets,  it  was  lagged  right  up 
tight."  When  he  reached  tlxe  top  floor  he  saw  that  blasting  had 
been  done.  He  saw  a  large  opening  in  the  ground  at  the  west 
end  of  the  face  of  the  raise.  He  knew  that,  thirteen  hours  be- 
fore, he  himself  had  blasted  four  holes  over  the  center  of  the 
raise;  this,  he  says,  had  no  effect  upon  the  projecting  ledge  on 
the  east  chuta  He  knew  also  that  the  man  who  had  just  gone 
off  shift  had  drilled,  and  probably  blasted,  two  rounds  of  holes. 
He  found  that  ihe  charges  fired  by  him  had  knocked  down  part 
of  the  ground,  and  that  the  work  had  been  continued  from 
where  the  plaintiff  had  blasted  almost  to  the  intermediate  tun- 
nel,— a  distance  of  two  seta  or  thirteen  feet  from  the  top  floor. 
^^Running  had  lagged  up  .that  floor,  and  most  of  tlie  ground  that 


448  Ci  MMiNos  r.  IL  &  L.  S.  &  R  Co.     [Mar.T.'02 

he  blasted  was  on  top  of  this  A*jot;  he  had  the  fl«x>r  lagged 
right  up  tight  t  J  the  girds,  and  tlie  dirt  was  on  top  of  the  lag- 
ging, that  is,  the  ore/'  He  did  not  c bserve  any  holes  that  were 
not  blasted.  The  first  thing  he  did  after  getting  on  top  of  the 
floor  was  to  pick  down  the  Lxjse  ground  blasted  by  Running, 
and  break  into  ihe  tunnel,  which  required  half  an  hour's  work. 
He  then  ^'soun<kd  all  around  the  walls  of  this  space  of  ground 
that  was  blasted  out  that  nicht/'  and  fond  it  safe.  To  the  face 
of  the  projecting  ledge  of  rock,  or  bench  of  ground,  he  gave  a 
''side  glance,"  and  the  ledge  seemed  to  him  to  be  in  exactly 
the  same  condition  it  was  on  the  preceding  afternoon  when  he 
left  after  blasting  four  holes,  except  that  under  it  there  was 
dirt  on  the  lagging.  He  could  not  without  stooping,  or  remov- 
ing some  lagging,  see  its  "lower  face,"  which  (as  has  been 
stated)  was  about  three  feet  above  the  lagging,  overhanging 
the  east  chute  three  or  four  feet,  and  reaching  clear  across  the 
vein  from  wall  to  wall.  He  could  have  examined  the  ground ; 
there  was  nothing  to  prevent  him  from  doing  so.  Though  he 
made  examination  of  the  "sides  of  it  up  where"  he  picked 
down  the  loose  reck,  which  was  to  the  west,  it  is  manifest  from 
his  o\vn  testimony  that  he  neither  sounded  nor  otherwise  ex- 
amined or  inspected  the  projecting  ground  or  ledge  itself  on 
Saturday.  In  picking  into  the  tunnel  some  waste  came  down. 
The  plaintiff  had  orders  from  the  day  shift-boss  not  to  permit 
any  waste  to  go  into  the  chutes,  which  contained  ore.  He  told 
his  helper,  who  ^vas  standing  on  the  floor  below,  to  pull  up  two 
pieces  of  lagging  from  that  floor  and  put  it  behind  the  stringers, 
as  the  plaintiff  intended  to  throw  waste  down.  The  helper  did 
as  he  was  directed.  The  plaintiff  then  took  a  stone  from  the 
pile  of  dirt,  carried  it  to  the  east  chute,  and  dropped  it  down 
between  the  hanging  wall  and  the  lagged  stringers.  When  he 
dropped  the  stone  he  was  standing  by  the  ledge.  The  stone 
knocked  the  top  lagging  out  of  place.  Stooping,  the  plaintiff 
got  down  on  his  knee  to  replace  the  lagging;  in  doing  so  he  put 
his  body  immediately  under  the  ledge,  and  reached  down  be- 
hind the  stringer.     As  he  arose,  part  of  the  ledge  fell  upon 
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bira,  causing  the  injuries  of  which  he  complains.  Had  the  ^ 
ledge  been  supported,  or  spragged,  he  would  have  known  the 
ground  was  loose  or  unsafe;  not  being  spragged  or  braced,  he 
thought  it  was  just  as  he  had  left  it  on  Friday.  After  the  acci- 
dent tvvo  or  throe  pieces  of  lagging  on  the  top  floor  under  the 
ledge  were  removed,  and  five  or  six  holes  were  to  be  seen  in  the 
leilge.  These  had  been  properly  bored.  Tlie  plaintiff  knew 
nothing  of  them.  The  ledge  was  afterwards  brouglit  down  by 
blasting  two  of  the  holes. 

The  plaintiff  cx)ntends  that  the  inferences  deducible  from 
these  assumed  facts,  which  we  have  stated  at  considerable 
length  in  order  that  the  conditions  may  be  understood,  were  for 
the  jurj'  to  drav;,  and  that  they  were  sufficient  to  justify  a  ver- 
dict for  the  plaintiff. 

A  servant  tacitly  agrees,  by  virtue  of  the  contract  of  em- 
ployment, to  encounter  and  assume  the  ordinary  risks  incident 
to  the  service,  one  of  which  is  the  negligence  of  his  fellow-ser- 
vants. In  the  case  at  bar  the  plaintiff  and  Running  were  fel- 
low-servants in  the  employ  of  the  defendant.  But  it  is  con- 
tended that  because  the  plaintiff  relied  upon  the  defendant's 
unkept  promise  to  discharge  Running  for  negligence  and  unfit- 
ness, the  defendant  assumed  the  risk  and  hazard  of  Running's 
negligence  which  might  thereafter  cause  injury  to  the  plaintiff, 
and  became  answerable  for  such  negligence  to  the  same  extent 
as  it  would  be  had  the  negligence  been  its  own.  For  present 
purposes  this  may  be  granted,  and  it  may  be  granted  also  that 
Running  was  negligent,  and  that  without  his  negligence  in 
boring  six  holes  and  leaving  the  ledge  unsupported,  the  plain- 
tiff would  not  have  been  hurt.  Assuming  all  this  to  be  true, 
we  are  nevertheless  of  the  opinion  that  tlie  defense  of  contribu- 
tory negligence  w^as  conclusively  made  out  by  the  evidence  of 
the  plaintiff.  He,  an  underground  miner  of  many  years'  ex- 
perience, following  a  vocation  dangerous  to  life  and  limb,  and 
familiar  with  its  risks,  was  engaged  in  making  a  place^ — a  place 
whicli  he  was  creating  and  changing  as  the  work  progressed. 
On  Friday  afternoon  he  IJasted  four  holes  in  the  center  of  the 
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raiM-  over  tlif  maii-«av  or  middle  elnite;'these  holes  xvere  begun 
ab-jiit  a  foot  from  the  ledge  of  rock  overhanging  the  east  chute, 
whi<-h  he  souiid-d  and  found  .^^ure.     He  then  went  oif  shift, 
h-aviug  the  ti.p  '.1  the  tinil)er*  open  under  the  east  chute.     >'ow, 
eliminate  Running  from  the  ease,  and  consider  the  defendant 
(the  master)   a:s  a  natural  i»ers-»n,   in  Running's  stead.     The 
defendant  imm';<liately  took  up  the  work,  diilling  and  blasting. 
Ill   Ihe  le^lge  he  Iwred   six  hole^,   when  two  would  have  an- 
swered; this,  we  assume,  was  negligence.     He  failed  to  blast 
them  or  to  spruj:  or  suppirt  the  ledge  after  the  drilling;  this, 
«c  assume,  was  also  negligence.     Xext  morning  after  the  de 
fendant  had  been  at  work  all  night,  the  plaintiff  returned  to 
resume  his  work  in   the  same  plaw.     Standing  on  the  lower 
flfxir  anil  looking  up  to  see  what  ground  had  been  blasted,  he 
found  the  face  of  the  raise,  including  the  ledge  over  the  east 
chute,  entirelv  hidden  from  view  by  lagging  across  the  top  of 
the  tiiiiliers  and  the  usual  way  of  access  barred.     He  knew  the 
inviiriahle  custom  was  to  lag  under  the  ground  V>lasted,  and  to 
Iwive  the  timliers  open  on  the  side  not  blaster!  or  about  to  be 
blasted.     He  knew  that  drilling  precede<l  blasting,  and  knew, 
or  was  bound  to  know,  eitlier  that  the  le<lge  over  the  east  chute 
had  i>een  blasted  or  was  in  eomlition  to  bo  blasted.     The  lag- 
gin;:  was  equiv;ilent  to  express  notice  by  the  defendant  to  tlie 
jihiiutiff  that  the  ledge  was   insecure,— it  serve<l   the  ]iurposc 
"f  a  sign  stretehrd  acriiss  the  li^^Ige,  declaring  that  in  the  pro- 
gress of  niiniiig  the  groun<l  had  lieen  shaken  or  rendcretl  loose. 
It  WHS  unmistakable  notice  and  warning  to  the  plaintiff  of  the 
lisk  and  danger, — irs  ipsa  hqttrbatiu:      He  found  there  was 
no  ivay  to  reat^h  the  upper  floor  except  through  a  space  three 
'e  lH?tween  the  stringers  and   the  hanging-wall.     This 
mode  of  access  and  ingress  be  nse<l,  climbed  over  the 
nd  so  got  on,  the  top  of  the  floor.     He  knew  that  blast- 
•een  done  on  the  afternoon  Ix-fore ;  he  know  that  within 
3  there  had  been  further  drilling  and  blasting,  and  he 
first  man  to  go  into  the  place  therejifter.     His  first 
to  pick  down  the  loose  rock  and  inspect  carefully  the 
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ground  to  ascertain  whether  it  was  secure.     lie  picked  down 
all  the  rock  that  seemed  to  be  loose  and  made  some  soundings 
of  the  walls.     The  ledge  he  did  not  sound,  examine  or  inspect, 
though  he  could  easily  have  done  so.     This  he  omitted  because 
it  looked  solid  and  in  the  same  condition  it  was  on  the  after- 
noon of  Friday.     lie  gave  it  a  glance,  and  as  it  was  spragged 
and  supiwrted,  ho  thought  it  secure.     It  reached  from  wall  to 
wall,  overhanging  the  east  chute  three  or  four  feet  and  stood 
three  feet  above  it.     Under  it  on  the  lagging  he  saw  dirt.     He 
got  under  it  by  stooping  and  kneeling;  as  he  was  in  the  act 
of  rising,   part  of  the  ledge  fell   upon  his  body.      Xow,   the 
plaintiff  was  bound,  at  his  jx^ril,  to  use  ordinary'  care, — that  is, 
such  care  and  caution  as  men  of  conmion  prudence,  possessing 
his    knowledge    and    experience,  *  in    the    particular    voca- 
tion,     would     or      should      have     exercised      if     placed      in 
the    ix>sition    nf    the    i)laiutiff    at    the    time    of    the    acci- 
dent.    Extraordinary  care  was  not  required  of  him;  but  the 
slightest  want  of  ordinary  care  on   his  part  was  negligence 
which,  if  it  coatributed  directly  to  the  injury,  defeats  the  ac- 
tion.    The  plaintiff  cannot  recover  if  he  could  have  avfjided 
the  injurj'  by  exercising  ordinary  care  and  caution.     That  he 
may  not  have  understood  the  danger,  or  may  have  temporarily 
forgotten   the  risk,    is  of  no  moment;   he  was   charged   with 
knowledge  and  nndorstanding  of  such  dangers  and  risks  as  he 
might  have  comprehended  and  appreciated  by  using  ordinary 
<^*are;  if  he  forgot,  ho  w^as  negligent,  for  he  was  bound  to  re- 
-'^^eniber.     The  defendant  was  not  required  to  take  better  care 
^-^cf  the  plaintiff  than  the  plaintiff  was  of  himself;  the  measure 
^-^^^^larf  the  duty  of  t  ach  was  ordinary  care.     The  negligence  of  the 
^^Erv^e^ndant  did  not  dispense  with  the  necessity  of  the  plaintiff's 
"W^i  x:ig  ordinary^  care.     Such  has  been  the  unbroken  rule  since 
Bh£  ^  l(,rfield  v.  Forrester,  11  East,  60,  was  decided,  to  the  pres- 
ent:      dav.    By  his  own  careless  act  in  getting  under  the  ledge 
-wit^^-^rvv^t,  inspecting  or  sounding  it,  he  voluntarily  exposed  him- 
self*^    1^  the  risk  of  injury.     The  accident  would  not  have  hap- 
pen^^j  bfl^  ^^^  plaintiff  exercised  due  care  and  caution.     Ilis 
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failure  in  tliat  res})ect  was  an  immediate  cause  of  the  injury. 
Could  a  jury  riglitly  declare  that  an  average  man  of  common 
I)rudenee,  similarly  situated,  would  have  acted  as  the  plaintiff 
did  ?  Did  not  the  evidence  so  manifestly  disclose  the  plain- 
tiff's negligence  that  a  verdict  for  him  would  necessarily  have 
to  he  vacated  on  motion  for  a  new  trial?  In  proving  the  cir- 
cumstance's of  (lie  accident  and  injury,  he  succeeded  in  estab- 
lishing for  his  adversary  the  defense  of  contributory,  or  con- 
current negligence.  The  evidence  left  no  substantial  doubt 
upon  the  subject ;  tlic  average  reasonable  man,  not  biased  by 
sympatliy  with  the  plaintiff  nor  prejudiced  by  interest  could 
come,  upon  deliberation,  to  but  one  conclusion.  A  nonsuit  was 
therefore  properly  granted.  We  are  aware  of  the  rule  that  the 
question  whether  this  defense  has  been  made  out  is  usually  for 
the  jury  to  decide.  The  case  at  bar  is  clearly  one  of  the  excep- 
tions. 

All    the  specifications  of  error  are  disposed  of  by  the  fore- 
going considerations.     Let  the  judgment  be  affirmed. 

Ajjitmed, 
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CITY  OF  IlELE^^A,  Appellant,  v,  ROGAX  bt  al., 
■«^  136  Respondents. 

(No.  1,684.) 
(Submitted  January  23,  1902.     Decided  April  29,  1902.) 

Eminent  Donuiin — Condemiwiion  of  Water — City  Water  Sup- 
ply— Power  of  Municipality  —  Complaint  —  Sufficiency — 
Description  of  Property — Water  Rights. 

1.  PoUtical  Code,  Sec.  480O,  as  amended  by  Laws  of  1897.  p.  203,  givea  a 
city  the  right  to  acquire  by  condemnation  proceedings  water  rights  for 
the  purpose  of  establishing  a  water  supply  system. 

2.  The  owner  of  a  valid  water  right  owns  a  certain  incorporeal  hereditament 
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incident  to  his  water  right,  to-wit,  an  easement  in  the  stream  and  its 
tributaries  above  his  point  of  diversion.  lie  also  has  the  right  to  require 
Junior  appropriators,  who  take  water  from  the  stream  or  its  tributaries 
below  his  point  of  diversion,  to  forbear  using  such  water  when  such  use 
will  deprive  appropriators  prior  to  him,  downstream,  of  the  use  of  water 
to  which  they  are  entitled. 

-8.  In  case  of  injury  to  a  water  right  resulting  from  a  tortious  act  in  another 
county,  the  action  may  be  brought  In  either  county. 

4.  Under  Code  of  Civil  I*rocedure,  Sec.  610,  requiring  that  actions  for  the 
recovery  of  real  property  or  an  interest  therein,  or  for  injuries  thereto, 
shall  be  tried  in  the  county  in  which  the  subject  of  the  action  or  part 
thereof  is  situated,  and  Section  2210,  providing  that  condemnation  pro- 
ceedings shall  be  brought  In  the  district  court  of  the  county  in  which  the 
property  is  situated,  proceedings  to  condemn  water  appropriated  for  irri- 
gation purposes  may  be  brought  and  tried  in  the  county  in  which  the  land 
is  situated,  though  the  water  is  to  be  taken  in  another  county. 

p,  A  complaint  by  the  city  for  the  condemnation  for  a  water  supply  of  cer- 
tain water  rights  in  a  stream  is  not  defective  for  falling  to  allege  that 
the  water  supply  can  be  procured  without  incurring  an  indebtedness  which, 
with  the  existing  indebtedness,  will  exceed  3  per  cent,  of  the  assessed 
valuation,  or  that  the  limit  was  extended  by  having  the  question  sub- 
mitted to  the  voters,  and  that  a  majority  of  the  votes  was  in  favor  of  the 
proposition,  notwithstanding  Constitution,  Art.  XIII,  Sec.  6,  prohibiting  a 
city  from  Incurring  an  indebtedness,  including  existing  Indebtedness,  ex- 
ceeding 3  per  cent,  of  the  assessed  valuation,  unless  the  limit  shall  be 
extended  by  a  vote  of  the  people  for  the  purpose  of  procuring  a  water 
supply. 

6.  A  complaint  by  a  city  for  the  condemnation  of  water  rights  in  a  stream 
for  a  water  supply  is  not  defective  for  falling  to  allege  that  it  has  a  right 
of  way  to  the  stream,  or  that  it  will  be  able  to  get  one. 

7.  Condemnation  proceedings  are  statutory,  and  a  strict  compliance  with  the 
requirements  of  the  statute  Is  necessary.  ' 

8.  A  complaint  by  a  city  for  the  condemnation  for  a  water  supply  of  water 
rights  in  a  stream,  alleging  that  defendants  "claim  to  be  the  owners  of 
and  entitled  to  the  right"  of  a  designated  quantity  of  w^ater  of  the  stream 
"for  Irrigating  purposes"  in  a  certain  county,  is  fatally  defective  for 
failing  to  describe  the  lands,  the  number  and  size  of  the  ditches  thereon 
or  appurtenant  thereto,  and  the  place  of  diversion,  though  it  would  Involve 
great  labor  and  expense  to  so  describe  the  property. 

9.  Under  Code  of  Civil  Procedure,  Sec.  2214.  Subd.  3,  providing  that,  before 
property  already  appropriated  to  some  public  use  can  be  taken  under  the 
right  of  eminent  domain,  it  must  appear  that  the  public  use  to  which  It  Is 
to  be  applied  is  the  more  necessary  use,  water  appropriated  for  irrigation 
purposes  may  be  condemned  for  the  purpose  of  procuring  a  city  water 
supply,  where  the  use  for  which  it  is  to  be  taken  Is  more  necessary  than 
the  existing  use. 

10.  A  complaint  in  proceedings  to  condemn  for  a  city  water  supply  water 
already  appropriated  to  a  public  use  must  allege  facts  which  show  that 
the  use  for  which  the  water  is  to  be  taken  is  more  necessary  than  the 
existing  use,  the  relative  degrees  of  necessity  being  a  question  for  Judicial 
determination. 

11.  Quaere:  In  a  proceeding  by  a  city  for  the  condemnation  of  water  rights 
for  a  water  supply,  is  a  complaint  good  which  does  not  state  facts  suffi- 
cient to  show  the  court  that  It  Is  Impossible  for  the  city  to  appropriate 
an  ample  supply  from  the  unappropriated  waters  of  the  stream? 

12.  Quaere:  In  a  proceeding  by  a  city  for  condemnation  of  water  rights  for 
a  water  supply,  is  a  complaint  or  decree  good  If  it  employ  only  the  word 
''inches"  in  relation  to  the  measurement  of  water? 
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Appeal  fro  til  DistrUf  Court,  Lewis  and  ilarke  (*ounly; 
J,  M.   (Hemcnh,  Jufhje. 

CoM>EMXATi'.>x  proceed infrs  for  the  piir|Kii«e  of  establishing 
a  water  supply  hystein  by  the  city  of  Helena  against  Hugh  J. 
Jifjgan,  the  Auks  Realty  Company,  an<l  others.  From  a  judg- 
ment for  defendant  the  Ames  Realty  Company,  plaintiff  ap- 
j)eals.     Affirmed. 

Statkmi:.\t   of   thk   (*ask. 

This  cause  is  l;efore  us  on  a})peal  froni  the  judgment  of  the 
district  court  in  favor  of  the  defendant  Aniens  Realty  Company 
and  against  the  })laintiff. 

The  ])laintiff,  in  1000,  l)rought  ])roceedings  in  the  district 
court  of  Lewis  and  Clarke  countv  in  eminent  domain  against 
170  <lefcndants,  including  the  Anus  Realty  (\)mpanv,  to  con- 
demn certain  property.  The  complaint  alleges  that  cm  the  3d 
dav  of  DecemlKT,  1000,  the  citv  council  of  the  citv  of  Helena 
duly  ])assed  an  1  adopted  an  ordinance  for  the  purpose  of  ac- 
(juiring  by  ccjudcmmiticai  *\7){)  inches  of  the  water  and  water 
riglits  of  McClcllan  creek,  and  those  water  rights  of  Prickly 
Pear  creek  com])rising  tin*  waters  of  said  McClellan  creek,  for 
the  ])urjx)se  of  j)rocuring  a  water  Hup])ly  for  said  city,  which 
sliall  own  and  control  said  supply,  and  devote  the  revenues 
d(»rive(l  therefrom  to  the  i)ayment  of  the  debt  incurred  there- 
for; that  the  <)\\\y  provision  of  the  ordinance  describing  what 
water  and  water  rights  should  l)e  condemned  is  as  follows: 
^\Sec.  *5.  Tliat  of  the  water  and  water  rights  of  said  McClellan 
creek  and  its  tributaries,  situated  in  Jefferson  county,  state  of 
^Fontana,  and  all  thos(^  water  rights  of  Prickly  Pear  creek, 
situat<»d  in  Jefferson  and  Lewis  and  Clarke  counties,  state  of 
ilontana,  comj)iisiug  the  waters  of  said  McClellan  creek,  three 
hundred  and  fifiy  (rSr>0)  inches  l)e  condemne<l  for  the  purjx)se 
of  procuring  a  water  su])idy  for  said  city  of  Helena,  which 
shall  own  and  ?ontrol  the  same,  and  devote  the  revenues  derived 
therefrom  to  tlu*  j)ayment  of  the  d(^bt  incurrcnl  therefor."     A 
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particular  description  of  McClellan  creek,  allying  that  it  is 
a  tributary  of  Prickly  Pear  creek,  and  situated  wholly  in 
Jefferson  county,  is  then  set  forth.  Then  follows  a  particular 
description  of  Prickly  Pear  creek  from  its  confluence  with  Mc- 
Clellan creek  r^  its  mouth  at  the  Missouri  river.  From  the 
description  it  is  seen  that  the  distance  from  the  confluence?  of 
McClellan  creek  to  the  boundary  line  between  Lewis  and  Clarke 
county  and  Jefferson  county  is  about  one  and  four-fifths  miles, 
and  that  the  remainder  of  Prickly  Pear  creek  to  its  intersec- 
tion with  the  Missouri  river  is  wholly  in  Lewis  and  Clarke 
county ;  further,  that  all  the  water  rights  sought  to  l>e  con- 
demned by  this  action  are  expressly  described  as  being  only 
those  taken  frojn  that  portion  of  Prickly  Pear  creek  exclusively 
in  Lewis  and  (Marke  county. 

It  is  further  averred  that  *\said  '350  inches  of  water  and  water 
rights  sought  to  l)e  taken  is  a  part  of  and  does  not  include  all 
of  the  waters  of  McClellan  creek  and  those  water  rights  of 
Prickly  Pear  creek  comprising  the  waters  of  said  ilcClellan 
creek."  It  is  alleged  *'that  the  city  of  Helena  has  not  now,  and 
never  has  had,  a  water  sup])ly  or  water  system  of  its  own ;  that 
the  use  to  wliich  said  water  and  water  rights  are  to  be  applied 
is  a  public  use,  duly  authorized  by  law,  to-wit,  the  pro<niring  of 
a  good,  pure,  wholesome,  and  abundant  suj^ply  of  water  for  the 
said  city  of  Helena  and  its  inhabitants ;  *  ^^  *  and  that 
the  taking  of  350  inches  of  water  and  water  rights  is#necessary 
to  such  use." 

Paragraph  IG  of  the  comjilaint  is  as  follows:  '*0n  informa- 
tion and  belief  [it  is  alleged]  that  each  of  the  above-named 
defendants  has  or  claims  to  have  some  right  or  interest  in  those 
water  riiihts  of  Prickly  Pear  creek  in  I^wis  and  Clarke  county 
aforesaid,  whicii  comi)rise  the  waters  of  said  ifcClellan  creek, 
each  of  which  s.iid  rights  or  interests  are  hereinafter  more  par- 
ticularly descri!)ed." 

Following  paragra])h  1(),  the  comjdaint  contains  a  descri lo- 
tion of  the  iTspective  interests  of  each  of  the  170  defendants 
to  the  right  to  (he  use  of  the  waters  of  said  Prickly  Pear  creek 
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in  Lewis  and  Clarke  county,  and,  inasmuch  as  the  only  descrip- 
tion pertinent  to  this  inquiry'  is  that  of  the  Ames  Realty  Com^ 
pany,  there  is  set  forth  only  that  ix>rtion  of  tlie  complaint  de- 
scribing said  company's  interests,  viz.,  it  is  all^e<l  ''on  infor- 
mation and  belief  that  the  said  defendants  Ames  Reallv  Com- 
pany,  Henry  Sepple  Ames,  Bradford  Improvement  Company, 
Marv  C.  Bradford,  and  Lucv  V.  S.  Ames  are  or  claim  to  be 
the  owners  of  and  entitle<l  to  the  right  to  the  use  of  about  two 
hundred  and  seventy-five  (^T5)  inches  of  the  waters  of  said 
Prickly  Pear  creek  in  said  county  of  Lewis  and  Clarke,  dating 
from  al30ut  the  Jst  day  of  April,  18G6,  for  irrigating  purposes 
in  said  county ;  and  that,  by  reason  thereof,  of  the  said  three 
hundred  and  fifty  inches  of  water  hereby  sought  to  be  taken, 
tliey  are  or  claim  to  be  the  owners  of  and  entitled  to  the  right 
to  the  use  of  about  two  and  one-half  inches  of  the  said  waters 
of  Prickly  Pear  creek  comprising  the  waters  of  said  McClellan 
creek,  dating  from  said  date,  and  for  said  purpose."  It  is  fur- 
ther alleged  "on  information  and  belief  that  the  said  defend- 
ants Ames  Realty  Company,  Mary  C.  Bradford,  and  Lucy  V. 
S.  Ames  are  or  claim  to  be  the  owners  of  and  entitled  to  the 
right  to  the  use  of  about  one  hundred  and  sixty-seven  inches  of 
the  waters  of  said  Pricklv  Pear  creek  in  said  countv  of  I^wis 
and  Clarke,  daring  from  about  the  6th  day  of  April,  1866,  for 
irrigation  purposes  in  said  county,  and  that  by  reason  thereof, 
of  the  said  350  inches  of  water  hereby  sought  to  be  taken,  they 
are  or  claim  to  le  the  the  owners  of  and  entitled  to  the  right  to 
the  use  of  ab<^)ut  one  and  one-half  inches  of  the  said  waters  of 
Prickly  Pear  creek  comprising  the  waters  of  said  McClellan 
creek,  dating  from  said  date,  and  for  said  purpose."  It  is  fur- 
ther alleged  in  the  complaint  "that  each  and  every  and  all  of 
the  said  water  rights  of  the  above-named  defendants  hereinbe- 
fore set  forth  are  more  particularly  designated  and  described 
by  the  respective  ditches  of  said  defendants  carryir^  and  con- 
veying said  wat?rs  from  that  portion  of  said  Prickly  Pear  creek 
in  said  Lewis  dud  (^larke  county,  hereinbefore  described,  to 
and  upon  tlieir  said  ranches  in  said  county  of  Lewis  and 
Clarke.'' 
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The  prayer  of  the  complaint  is  for  the  relief  usually  sought 
in  condemnation  proceedings. 

Mr.  Edward  Horsky,  Messrs.  Toole  £  Bach,  and  Mr.  It.  Lee 
Mord,  for  Appellant. 

This  is  a  condemnation  proceeding,  and  thercfore  Section 
2iil0  of  the  Code  of  Civil  Procedure  must  necessarily  be  the 
basis  for  determining  the  venue  of  such  actions.  Respondents' 
lands,  its  ditch'.'S,  and  the  portion  of  Prickly  Pear  ci*eek  from 
which  its  water  rights  are  taken,  are  all  situated  in  one  and 
the  same  county,  namelv,  T^wis  and  Clarke  county.  In  view 
of  these  facts  \ve  contend  that,  applying  the  principles  hereto- 
fore announced  by  this  court,  and  by  all  other  authorities,  said 
water  rights  and  the  interests  therein  sought  to  be  condemned, 
which  constitute  the  pro])erty  sought  to  l)o  taken  by  the  city, 
are  situat^l  in  the  county  of  T>ewis  and  Clarke.  {Smith  v. 
Deniff,  23  Mont.  05,  GO  Pac.  398 ;  l\icl-er  v.  Jones,  8  Mont. 
225,  10  Pac.  571;  Sweefland  v.  Olson,  11  Mont.  27,  27  Pac. 
339;  T>ong  on  Irrigation,  Sees.  73,  78,  and  authorities  cited.) 

Under  Section  4800  (Laws  of  1897,  pages  210-212),  the 
citA'  clearly  has  the  right  to  acquire  its  own  water  supply,  either 
by  purchase  or  condemnation,  or  lK)*th ;  it  is  thereby  author- 
ized and  empowered.  The  question  of  j>ayment  does  not  figure 
in  condemnation  i>roceedings  until  there  is  to  be  an  actual  tak- 
ing of  the  property  cxjndenmed.  Kowhere  does  the  court  pass 
upon  the  power  or  ability  of  the  plaintiff  to  pay  the  damages, 
but,  on  the  contrarv,  the  judgment  is  conditioned  upon  the  pay- 
ment. In  this  way  defendant  obtains  all  the  protection  the 
statute  gives  him,  and  the  court  is  not  required  to  pass  upon 
tJio  matter  in  advance.  It  therefore  has  no  placo  in  either 
complaint  or  summons.  In  so  far  as  designating  the  quantity 
of  water  the  plaintiff  desires  to  take  is  concerned,  it  is  specific 
and  certain.  It  is  running  water,  and  can  only  bo  defined  by 
the  number  of  inches  to  be  condenmed.  {Woodwai^d  et  al.  v. 
Superior  Court  of  City  and  County  of  San  Fraywi^co  et  al., 
40  Pac.  538.)     For  aught  that  appears  from  the  face  of  the 
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•  • 

coiii])Iaii)t,  tliere  is  ?ufticieiit  cdAi  monev  in  the  treasiirj'  over 
aiul  aUive  ciirrc'iit  o|)oratiiig  expanses,  wherewith  to  purchase 
oiitriirht  the  wavfT  snpplv.  Tlie  debt  to  be  incurred  is  for  the 
water  supply  uul  system.  As  to  whether  a  debt  ^nll  be  in- 
curre<l,  a  <h'br  within  the  three  per  cent,  limit,  or  a  debt  beyond 
the  three  i>er  cent,  limit ;  and  if  the  latter  whether  the  limit  of 
indebtedness  has  Ixn^n  extender!,  that  is  a  matter  of  defense  to 
Ix?  set  forth  in  lai  answer  as  a  bar  and  defense  to  defeat  this 
procetdin^,  if  It  does  constitute  such  a  bar  or  defense.  **If  the 
objecti(,n  consists  in  the  denial  of  some  matter  alleged  in  the 
j)etition,  or  in  the  existence  of  some  extrinsic  fact,  which  con- 
stitutes a  bar  t<j  the  ])roce(*dinfr,  the  In^tter  i)ractice  is  to  make 
such  objectimi  in  the  fonn  of  a  plea  or  answer  to  the  petition.'' 
(Lewis  <m  Eminent  Domain,  Sec.  ot>0,  and  numerous  authori- 
ties cited. )  ''Though  the  statute  must  Ik*  complied  with,  a 
substantial  c<.m[>Hance  is  sufficient."  (Lewis  on  Eminent  Do- 
main (2d  Ed.),  r]4s,  at  page  >24,  citing:  Indianapolis,  etc. 
By.  Co,  V.  Chri.sfian,  'XI  Ind.  3(30;  Shields  v.  McMahon,  101 
Ind.  591;  Ileick  v.  Voir/ht,  110  Ind.  279;  McCallisier  v. 
Slmei/,  24  L)wi,  302;  i<{afe  v.  Pitman,  3S  Iowa,  252;  !<tevc7is 
V.  Board  of  Sti/H'rvi.sors,  41  Iowa,  34;  Toirnsend  v.  Chicago 
£•  Alton  By.  Co.,  91  111.  545;  Byron  v.  Blounf,  97  111.  62; 
City  of  DccriiKj  v.  County  Commiiisionvrs,  87  Me.  151,  32 
Atl.  K.  797;  //'/A-  v.  Hamilton,  130  Mo.  292,  32  S.  W.  Rep. 
458.)  *'The  substance  not  the  ftirm  will  be  lookeil  to.'^ 
(Lewis,  supra.) 

*'A  complaint  or  ])etition  for  condenmation  need  contain 
only  those  allegJitions  required  by  statute."  (CaJtill  v.  Village 
of  North  Park,  149  111.  15(3  (1893),  3(5  X.  E.  ()0(} ;  Id.,  140 
111.  1()2,  3(3  X.  E.  (JOS;  Chicago,  etc.  Co.  v.  City  of  Chicago, 
150  111.  597,  37  X.  E.  1029.)  That  following  the  phraseology- 
of  the  statute  is  sufficient.  (Flint,  etc.  By.  Co.  v.  Detroit  By. 
Co.,  04  Mich.  350;  7  Ency.  PL  &  Pr.,  531,  citing  Bochester 
B.  Co.  V.  Bobinson,  133  X.  Y.  242;  Inayle  v.  Missouri  B.  Co., 
(33  ^lo.  4f)5;  Seaman  v.  Washington,  172  Pa.  St.  467;  Byrnes 
V.  Douglass  ( Xev.  1895),  42  Pac.  798.)     *^The  general  rule 
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is  that  the  mode  of  procedure  i>ointcd  out  by  the  statute  must 
be  pursued,  to  *he  exchision  of  all  other  remedies,  lx)th  on  the 
part  of  the  condemning  party  and  on  that  of  the  land  OAvner.'' 
(Ency.  of  PL  k  Pr.,  Vol.  7,  p.  470,  par.  4,  and  authorities 
cited  in  foot  notes.)  What  is  required  by  the  statute  to  be 
stated  on  the  part  of  the  condemning  party  in  its  complaint, 
and  what  is  the  remedy  of  the  land  owner  by  the  statute  in  re- 
spect to  his  defense,  i.  e,,  what  is  required  in  respect  to  the 
matter  of  pleadings?  Section  2217  of  the  Code  of  Civil  Pro- 
cedure defines  'vhat  the  complaint  must  contain.  On  the  trial 
plaintiff  is  only  required  to  establish  the  facts  required  to  be 
alleged  under  the  statute,  all  else  is  defense.  (Monterey 
County  V.  Vmh'uHj,  83  (^al.  507,  23  Pac.  700;  CaUfomia  S,  R. 
Co,  V.  S,  P.  B,  Co.,  67  Cal.  G3,  04,  7  Pac.  123.) 

The  contention  of  defendant  ^'that  the  fact  that  the  city  is 
authorized  to  Incur  such  indebtedness  must  appear  in  the  com- 
plaint in  the  action,"  as  well  as  all  other  matters  which  are  not 
required  to  be  stated  under  Section  2217,  cannot  be  maintained: 
Xot  being  required  to  be  stated  in  the  complaint,  they  are  mat- 
ters of  defense,  when  material  at  all.  All  that  could  be  re- 
quired under  any  condition  is,  that  before  the  property  is  taken 
just  compensation  should  be  made.  In  so  far  as  any  conditions 
are  concerned,  it  is  only  when  the  statute  imposes  conditions 
upon  the  power  to  condemn  that  it  is  necessarv^  to  allege  com- 
pliance with  the  conditions;  and  it  must  be  noted  that  the 
statute  must  refer  to  the  question  of  condenmation  and  not  of 
taking.  (See  Vol.  7,  Ency.  of  PI.  &  Pr.,  page  53G,  e.)  Pro- 
. vision  is  made  by  law  for  payment,  and  that  is  all  that  is  re- 
quired. It  is  d  condition  precedent  to  the  taking  and  not  to 
the  right  to  condemn.  (Lewis  on  Em.  Dom.  (2d  Ed.),  Sec. 
452.)  ^*The  '•ondemnation  of  property  for  supplying  a  city 
or  town  with  water  is  so  manifestly  a  public  use  that  it  has 
seldom  been  questioned  and  never  denied."  (Lewis  on  Emi- 
nent Domain  (2d  Ed.),  Sec.  173,  and  long  list  of  authorities 
there  cited.)  '^The  condemnation  of  a  water  supply  system  is 
within  the  unquestioned  limits  of  the  power  of  eminent  do- 
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main."     (T^jug  Island  Water  Co.  v.  City  of  BrooUyn,  IttO  U. 
S.  CSr.,  41  L.  Ed.  1105.) 

The  next  qu-?tion  i>? :     Is  the  nse  more  pnWic  than  that  to 
which  it  is  no>v  applie<l  ?    We  submit  that  this  appears  from 
the  complaint,  in  that  it  is  sliown  that  the  city  of  Helena,  a 
municipal  cori^ration,  wliich  is  a  city  of  the  first  class,  having 
a  population  of  more  than  ten  thousand  people,  and  of  which 
the  courts  take  judicial  notice,  is  seeking  to  acquire  a  good, 
pure,  wholesome  and  abundant  siipply  of  water  for  municipal 
and  domestic  purposes.     That  tliis  use  is  sui)erior  to  the  use 
to  which  it  is  now  devoted  by  defendants  is  self-evident.    From 
the  facts  allegt;d  in  the  complaint,  or  proved  to  the  court  or 
judge  under  Section  2220,  Code  of  Civil  Procedure,  the  de- 
scribing the  nature  of  the  use,  the  court  or  judge  must  decide 
whether  it  is  a  more  necessary  public  use  than  that  to  which 
it  is  already  devoted.     It  is  a  legal  question.     The  facts  being 
alh^od,  the  court  must  decide  therefrom.     Xo  allegation  of  a 
legal  conclusion  by  the  plaintiff  would   suffice  or  strengthen 
the  complaint  in  the  least.     Tlie  complaint  amply  sots  forUi 
these  facts.     It  is  therefore  sufficient  in  these  respects.     It  is 
asserted    that   by    reason   of   the   constitution    providing    that 
"water    appropriated   for   sale,    rental,    distribution,    or   other 
l)eneficial  use,  shall  be  held  to  be  a  public  use,"  water  which  is 
already  taken  for  a  lieneficial  use  cannot  be  taken  for  any  other 
use.     That  provision  of  the  constitution  is  not  intended  as  a 
limitation  upon  the  right  to  condemn  such  classes  of  property 
as  are  therein  descrilxHl,  but  bv  wav  of  and  for  the  purpose  o 
defining  and  milking  such  nscs  of  private  proporty  public  uses; 
siidi  uses  of  private,  property,  in  the  absence  of  said  constitu- 
tional provisions,  might  or  miglit  not  be  held  public,  and  there- 
fore tlio  constitutional  framers,  to  avoid  any  doubt  about  the 
matter,  expressly  recognized  such  uses  as  public.     (10  Ency.  L. 
(2d  Ed.),  p.   1071.)     Moreover,  this  provision  should  be  con- 
strued in  conne?tion  with  Article  XIII,  Section  G,  of  the  Con- 
stitution,  autliovizing  cities  to  extend  their  limit  of  indebted- 
ness to  secure  a  water  supply.     In  the  case  of  St.  Helena  Water 
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Company  v.  Fovhes,  62  Cal.  182,  construing  article  14  of  the 
California  constitution,  similar  to  Montana's,  it  was  held  that 
'^supplying  a  town  with  Avater  is  a  public  use  within  the  exer- 
cise of  eminent  domain,  and  the  waters  of  a  creek  may  be  con- 
demned therefor."  (See  also  McCrary  v.  Beadry,  67  Gal.  120; 
Cumniings  v.  Peters,  56  Cal.  593.) 

The  case  of  Elllngliouse  v.  Taylor  (Mont.),  48  Pac.  757^ 
construes  Section  15  of  Article  III  of  our  C<>nstitution,  and 
states  that  the  use  of  water  to  irrigate  a  160-acre  field,  owned 
by  one  person,  is  on  principle  a  public  use  just  as  if  there  were 
thousands  of  acres  owned  by  many  different  persons,  "the  dif- 
ference being  only  in  the  extent  of  the  benefit."  The  court  evi- 
dently recognized  the  fact  that  there  is  a  difference  in  the  ex- 
tent of  the  benefits.  We  submit  this  same  difference  would 
obtain  in  so  far  as  it  relates  to  which  of  given  public  uses  is  a 
more  necessary  one  than  another.  The  extent  of  benefits  to  be 
derived  by  the  public  would  be  one  of  the  elements  entering 
into  a  determination  of  the  question.  A  case,  which,  while  Inot 
deciding  the  precise  points  involved  herein,  but  shedding  much 
light  upon  many  features  of  this  appeal,  is  that  of  Oregonian 
By.  Co.  V.  Hill,  9  Ore.  376,  and  as  to  the  character  of  a  judg- 
ment in  condemnation,  see  Oregon  Ry,  Co,  v.  Bidwell  et  al., 
3  Pac.  R  684. 

The  amended  complaint  shows  a  sufficient  description  of  the 
property.  (Code  of  Civil  Procedure,  Sec.  2213,  Subd.  4;  St 
Helena  Water  Co.  v.  Forbes,  62  Cal.  182;  Randolph  on  Em. 
Domain,  Sec.  313;  Lewis  on  Em.  Domain  (2d  Ed.),  Sec.  350; 
Corey  v.  Swagger,  74  Ind.  211;  Wright  v.  Wilson,  95  Ind. 
408;  Ingraham  v.  Camden  Water  Co.,  82  Me.  335 ;  In  re  Ma- 
lone  Water  Worhs  Co.,  15  N.  Y.  Supp.  649 ;  18  Cent.  Digest, 
1529;  Village  of  Champlain  v.  McCrea,  165  jST.  Y.  268;  Ean- 
dolph  on  Em.  Domain,  page  300.) 

House  Bill  Xo.  203  of  the  Sixth  Session  Laws,  is  complete 
and  perfect  upon  the  subject,  and  supplants  the  provisions  relied 
upon  by  defendants;  this  is  intended  to  be  a  law  special  and 
applicable  to  all  cities  and  to  embrace  the  whole  subject.    {Gar- 
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reft  V.  Bradley,  3  App.  Cases,  052 ;  People  v.  Jaehne,  103  X. 
Y.  182 ;  State  v.  Jersey  City,  54  2s.  J.  L.  49 ;  Hiisserc  v.  Com., 
25  Pa.  St.  120 ;  23  Eney.  Law,  p.  485 ;  In  re  Wheelock,  3  X.  Y. 

Siipp.  890-81)2.) 

Mr.  Massrna  Bullard,  Messrs,  Clayherg  &  Gunn,  and  Mt\ 
J.  Miller  Smith,  for  Respondent,  Ames  Realty  Company. 

Respondent  asserts  and  elaims  the  right  to  argne  before  this 
court  the  question  as  to  whether  or  not  the  amended  complaint 
states  a  cause  of  action.  If  it  does  not  state  a  cause  of  action, 
tlien  the  ruling  of  the  court  below  on  the  demurrer  is  entirely 
immaterial.  Tliis  court  has  decideil  frequently  that  this  ques- 
tion can  Ik?  raised  in  the  supreme  court  for  the  first  time. 
(Code  of  Civil  Procedure  (Mont.),  Sec.  6S5 ;  Territory  v. 
Virginia  Road  Co,,  2  Mont.  90;  Gillette  v.  Hibbard,  3  Mont. 
413;  Parker  v.  Bond,  5  Mont.  1;  Foster  v.  Wilson,  5  Mont 
53;  Quirk  v.  Clark,  7  Mont.  231;  Garver  v.  Lynde,  7  Mont 
lOs;  Whiteside  y,  Lebcher,  7  Mont  473.) 

1.  The  allegations  of  said  amended  complaint  do  not  show 
that  the  city  of  Helena  has  authority  to  acquire  the  property 
sought  to  be  taken.  (Subd.  75  of  Section  4800  of  the  Political 
Code  as  amended  by  the  Act  a])proved  March  8,  1897  (Laws 
of  1897,  pp.  203-212);  Constitution,  Art  XIII,  See.  6; 
FletcJier  v.  Perk,  0  (Vanch,  87-145;  Cooley's  Const  Limita- 
tions (5th  Ed.),  pp.  093-094,  and  notes;  Constitution,  Art- 
Ill.  Sec.  14;  Godfrey  v.  DistriH  Court,  40  X.  W.  355;  Sage 
V.  City  of  Brooklyn,  89  X.  Y.  189;  Chapman  v.  Gates,  54  X. 
Y.  132;  Peopk'  v.  Ilayden,  0  Hill,  359;  Code  of  Civil  Pro- 
cedure, Sec.  2217;  Subd.  04  of  Sec.  4800  of  the  Political 
Code;  Matter  of  City  of  Buffalo,  78  X.  Y.  302;  In  re  Mont- 
gomeiy,  48  Fed.  890 ;  Heck  v.  School  Dist  No.  2,  14  X.  W. 
493 ;  Lane  v.  Saqinmv,  53  Mich.  442 ;  United  States  v.  Oregon 
Ry  Co,,  10  Fed.  524;  Whitehead  v.  City  of  Denver,  56  Pac. 
913;  Cooley's  Const  Limitations  (5th  Ed.),  Sees.  653-654; 
Clay  V.   Penfwyer  Creek  Improvement   Co,,   34  Mich.    204; 
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State  V.   Clinton  Water  &  Water  supply  Co.,  46  Atl.   650; 
Cooley^s  Const.  Limitations  (5th  Ed.),  Sec.  528.) 

2.  Under  the  constitution  and  statutes  property  cannot  be 
acquired,  under  the  power  of  eminent  domain,  except  for  a 
public  use.  The  use  to  which  the  water  supply  in  question  is 
to  be  devotetl,  according  to  the  allegations  of  the  amended  com- 
plaint, is  to  supply  the  city  and  its  inhabitants  with  water. 
The  water  cannot  be  made  useful  for  this  purpose  without  a 
Avater  plant  and  system  and  without  the  right  to  conduct  said 
water  from  its  iK)int  of  diversion  to  the  city.  It  does  not  ap- 
pear that  the  city  has  a  water  plant  or  system,  but  on  the  con- 
trary it  is  expressly  alleged  that  it  has  not.  It  is  not  authorized 
to  acquire  a  pUmt  or  system  except  upon  compliance  with  the 
conditions  stated  in  Subd.  64  of  Sec.  4800  of  the  Political 
Code,  as  amended,  and  with  the  provisions  and  conditions  of 
House  Bill  Xo.  206.  Until  it  is  authorized  to  acquire  a  plant 
and  system  in  connection  with  which  it  can  use  the  water  sup- 
ply in  question  it  cannot  acquire  such  supply  by  the  exercise 
of  the  right  of  eminent  domain.  {Wi^sconsin  Water  Co.  v. 
Wians,  20  L.  R  A.'663.) 

3.  There  is  no  allegation  in  the  amended  complaint  in  any 
way  tending  to  show  either  that  it  now  owns  and  has  acquired  a 
right  of  way  for  conducting  the  water  sought  to  be  condemned 
to  the  city  of  Helena,  or  any  allegations  seeking  to  condemn 
such  right  of  way.  As  alx)ve  stated,  the  city  is  not  in  any  posi- 
tion as  shown  ))y  its  amended  complaint  to  put  the  waters 
sought  to  be  coudemned  to  a  public  use,  {Houghton  v.  Huron 
Copper  Mining  Co.,  57  Mich.  547.) 

4.  It  appears  from  the  amended  complaint  that  the  water 
sought  to  be  taken  has  already  been  appropriated  and  is  now 
being  used  for  tiie  purpose  of  irrigation  and  otherwise.  Under 
Section  15,  Article  III,  Constitution  of  State  of  Montana,  the 
water  desired  +o  be  condemned  in  this  suit  is  now  devoted  to  a 
public  use.  Ordinarily,  where  property  has  been  devoted  to  a 
public  use  it  may  be  taken  for  a  more  necessarj-  public  use^ 
(Sees.  2212,  2214,  of  the  Code  of  Civil  Procedure.)     Where 
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it  is  sought  to  iake  property  already  appropriated  to  a  public 
use  it  is  necessary,  under  the  provisions  of  this  statute,  to  al- 
lege and  prove  lliat  the  use  for  which  said  property  is  sought 
to  be  taken  is  :i  more  necessary  public  use.     (City  of  Heleiuh 
V.  llai^ey,  6  Mont  114.)     We  submit,  however,  that  by  virtue 
of  the  provision  of  the  constitution  above  quoted  water  which 
is  l>eing  used  for  any  beneficial  use  cannot  be  taken  for  any 
other  use,  whether  the  other  use  is  a  more  necessary  public  use 
or  not.     The  constitution  does  not  give  any  particular  use  a 
preference  over  any  other  use,  but  says  that  water  appropriated 
for  sale,  rental,  distribution,  or  other  l^eneficial  use  shall  be 
held  to  be  a  public  use.     In  the  case  of  Ellmghouse  v.  Taylor, 
48  Pac.  T57,  there  is  a  clear  judicial  declaration  that  the  use  of 
water  by  one  individual  is  just  as  much  a  public  use  as  the  use 
of  water  bv  many.    As  stated  bv  the  court  in  this  case,  the  only 
distinction  between  the  use  of  w^ater  by  one  and  tlie  use  by 
many  is  in  the  extent  of  the  benefits  and  not  in  the  character 
of  the  use.     But,  again.     It  is  an  established  rule  of  law  that 
w^here  property  Las  been  already  appropriated  to  a  public  use 
it  cannot  be  taken  for  a  more  necessary  public  use  wholly  in- 
consistent with  '.he  first  use,  unless  there  is  a  clear  and  explicit 
statutory  authorization  so  to  do.     (Matter  of  City  of  Buffalo, 
68  K  Y.  167:175;  SJiaro7i  Ry.  Co,,  9  Am.  St.  Rep.  133;  L.  & 
iN.  R.   Co.,  V.    Whitley  Co.   Court,  44  Am.   St   Rep.  .220 ; 
Cincinnati,  etc.  R.  Co.  v.  Anderson,  47  Am.  St.  Rep.   285; 
Matter  of  Rochester  Water  Comm'rs,   66  K   Y.   413;  Fort 
Wayne  v.  Ry.  Co.,  32  Am.  St.  Rep.  277 ;  L.  M.  <&  C.  R.  Co.  v. 
Dayton,  23  Oh.  St.  510 ;  L.  E.  etc.  R.  Co.  v.  Comm'rs,  57  Fed. 
945;  B.  A.  &  P.  Ry.  Co.  v.  M.  U.  Ry.  Co.,  16  Mont.  543.) 
The  general  grant  of  power  to  take  property  for  a  public  use, 
and  a  provision  authorizing  the  taking  of  property  already 
devoted  to  a  j^ublic  use,  for  a  more  necessary  public  use,  are 
insufficient  to  authorize  the  taking  of  property  appropriated  to 
a  public  use  for  another  public  use,  which  is  inconsistent  with 
the  first  use,  and  where  the  two  uses  stand  together.     The  use 
of  tlie  w^ater  sought    to  be  condemned  by  the  city  is  utterly  in- 
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c-<»iisistent  with  ;md  will  absolutely  destroy  the  use  of  water  for 
irrigation  or  other  purposes. 

5.  The  amended  complaint  does  not  contain  sufficient  de- 
scription of  the  property'  of  these  resi>ondents  sought  to  be  con- 
demned. (Code  of  (^ivil  procedure,  Sec.  2217,  Subd.  5;  Code 
of  Civil  Procedure,  Sees.  2221,  2228;  >S7.  Helena  ^yater  Co. 
V.  Forbes,  02  Cal.  182;  Tucker  v.  Jones,  8  Mont.  225;  Sweei^ 
land  V.  Olson,  11  Monf.  27;  Beatty  v.  Murray  Placer  Mining 
Co.,  15  iEont.  J514 ;  see  also  Wigr/ins  v.  Muscupiahe  L,  &  ]!'. 
Co.,  51:  Am.  St.  Kep.  'J*i7 ;  Estee's  PL,  Sec.  5452  e;  Aliso 
Water  Co.,  v.  Baker,  1)5  Cal.  208;  Los  Aiigeles  v.  Pomeroy, 
124  Ciil  51)7-r>13;  Mailer  of  P.  R.  Co.,  70  X.  Y.  191.) 

<).  Water  cannot  l)e  divei-ted  from  a  private  stream  under 
authority  granted  by  the  legislature  in  the  exercise  of  the  right 
of  eminent  domain  for  the  purpose  of  supplying  a  town  or 
village  with  water,  without  making  comjx^nsation  to  the  ri- 
parian proprietors  whose  rights  are  thereby  injuriously  af- 
fected. (Il&mor  V.  Bwr  Harbor  Water  Co.,  3  Atl.  40 ;  Gould 
on  Waters,  Sec.  245.)  The  doctrine  of  riparian  rights  as 
established  by  the  common  law  prevails  in  Montana.  (Cruse 
V.  McCaidey,  9G  Fed.  309;  Benton  v.  Jolincox,  01  Am.  St. 
Eep.  913.)- 

1.  The  amended  complaint  is  defective  for  the  reason  that 
it  is  not  alleged  therein  that  the  use  for  which  the  property 
is  sought  to  be  taken  is  a  more  necessarj^  public  use  than  that 
to  which  it  is  now  applied.  Section  2217  of  the  Code  of  Civil 
Procedure  provides:  '^The  complaint  must  contain  *  *  * 
a  statement  of  the  right  of*  the  plaintiff.''  Section  2214  pro- 
vides: ^'Before  property  can  be  taken  it  must  appear:  (1) 
That  the  use  to  which  it  is  to  be  applied  is  a  use  authorized  by 
law.  (2)  That  the  taking  is  necessary  to  such  use.  (3)  If 
already  appropriatetl  to  some  public  use,  that  the  public  use 
to  which  it  is'  to  Ixi  applied  is  a  more  necessary  public  use.'' 
(City  of  Helena  v.  Harvey,  0  Mont.  110;  M.  C.  By.  Co.  v. 
//.  &  P.  M.  P.  Co.,  0  Mont.  410.)  This  court  will  not  take 
judicial  notice  of  the  fact  that  one  use  is  a  more  neces^^ary 

Vol  XXVI-30 


4ri8  City  of  IIelexa  v.  Kogax  et  ai-.     [Mar.T.'02 

county  though  it  was  use<l  to  irrigate  and  was  appurtenjnt  t> 
a  ranch  in  Lewis  and  Clarke  oountv.  Land  in  Jefferson  county 
might  he  appurtenant  to  land  in  Lewis  and  Clarke  county  for 
j>urposes  of  pasture,  flooding,  or  a  way  for  teams  or  water ;  but 
if  such  servient  land  w'ere  desired  for  a  public  use  it  and  all 
such  rights  of  way,  flocnling,  and  pasture  would  l)e  condemned 
in  Jefferson  county.  The  respondents  who  have  made  appro- 
priations of  tlie  waters  of  Prickly  Pear  creek  l)elow  the  mouth 
of  AfcC^Jellan  crwk  in  Lewis  and  Clarke  countv  are  interested 
as  owners  or  tenants  in  conunon  in  the  waters  of  McClellan 
creek,  and  the  r(»spondents'  rights  to  the  three  hundred  and 
fifty  inches  of  water  of  ^IcClellan  creek,  sought  to  Ik*  con- 
demned l)y  the  a})jK*]lant,  have  their  locus  on  McClellan  creek. 
In  other  words,  these  rights  are  property  on  McClellan  creek, 
and  no  part  of  ihese  rights  to  or  property  in  said  three  hundred 
and  fifty  inches  of  water  while  in  McClellan  creek  can  be  in 
Txjwis  and  (Marke  county.  (Lytle  Creek  Water  Co,  v.  Per- 
deiv,  4  Pac.  426,  420,  near  end  of  page;  Santa  Paula  Water 
Worlcs  V.  Peralta,  45  Pac.  1G8,  169,  near  top  of  first  column.) 
The  amended  complaint  shows  clearly  that  appellant  is  not 
seeking  to  condemn  water  or  water  rights*  of  Prickly  Pear 
creek,  but  simply  and  exclusively  the  waters  of  McClellan 
creek.  If  appellant's  theory  were  correct,  "once  McClellan 
creek  water,  ahvavs  ^IcClellan  creek  w^ater,"  it  would  be  nee- 
essary  for  it  to  bring  action  in  every  county  along  the  Missouri 
river,  and  ]\Iississippi  river  to  the  Gulf  of  Mexico,  against 
nearly  all  the  inhabitants  along  those  streams,  before  it  could 
get  an  unclouded  title  to  McClellan  creek  w^ater,  as  each  person 
W'ho  uses  such  waters  is  entitled  to  his  day  in  courts  This 
shows  the  absurdity  of  appellant's  position.  Therefore,  as  ta 
said  water  rights  the  district  court  of  Lewis  and  Clarke  coimty 
has  no  jurisdiction. 

MR.  JUSTICE  MILBURX,  after  stating  the  case,  delivered 
the  opinion  of  rhe  court. 

Xmnerous  i)oints  have  been  argued  and  submitted,  the  attack 
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being  on  the  siiifieiency  of  the  complaint.     Tliey  are  as  follows : 

1.  Has  the  city  the  right  to  acquire  by  condemnation  pro- 
eeedings  water  rights  for  the  purpose  of  establishing  a  water 
supply  system  for  the  purposes  set  out  in  the  complaint  i  We 
think  it  has.  House  Bill  203  of  1897,  amending  Section  4800 
of  the  Political  Cede  of  1895,  is  entitle<l  ^*Ati  Act  to  anumd 
Section  4800  of  the  Political  Code  relative  to  legislative  powers 
of  cities  and  to  enable  cities  and  towns  to  acquire  by  purchase, 
construction  or  condemnation  proceedings  water  plants,  water 
supplies,  franchises,  public  buildings  and  sewers." 

''Section  4800.  The  city  or  town  council  has  iK>wer:  *  * 
*  (64)  *  ^  *  For  the  purpose  of  providing  the  city  or 
town  with  an  adequate  water  supply  for  municipal  and  do- 
mestic purposes,  the  city  or  town  council  shall  procure  and 
appropriate  wacer  rights  and  title  to  the  same  and  the  neces- 
sary real  and  i>ersonal  projx^rty  to  make  said  rights  and  supply 
available,  by  purchase,  appropriation,  location,  condenmation 
or  otherwise."     (Laws  of  1897,  p.  203.) 

The  above  provision,  which  has  been  in  force  since  March  8, 
1897,  plainly  gives  the  city  the  power  sought  to  be  exercised 
in  this  suit.  Th.c  Act  referred  to  is  the  last  utterance  of  the 
will  of  the  legislature  on  the  subject,  and  controls. 

2.  Has  the  district  court  of  I^vvis  and  Clarke  county  juris- 
diction to  try  and  determine  this  suit  under  the  allegations  of 
the  complaint  ?     We  think  it  has. 

The  plaintiff  seeks  to  condemn  pro  tanto  the  reHi)ective  water 
rights  of  the  defendants.  Although  the  language  of  the  com- 
plaint is  very  far  from  explicit,  there  seems  to  Ix?  an  attempt 
to  allege  that  each  of  the  defendants  owns  a  water  right  appur- 
tenant to  lands  in  I^wis  and  Clarke  county, — a  right  to  the 
use  of  water  nmning  in  Prickly  Pear  .creek.  It  also  appears 
that  McClellan  creek,  w^hich  lies  entirely  in  Jefferson  county, 
is  a  tributary  of  Prickly  Pear  creek,  and  that  plaintiff  desires 
to  divert  from  said  McClellan  creek  350  inches  of  water. 

Each  person  owning  a  valid  water  right  in  Lewis  and  Clarke 
county  is  the  owner  of  a  certain  incorporeal  hereditament,  to- 
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\iit,  the  right  to  have  the  water  flow  in  PricMy  Pear  creek 
from  the  head  thereof,  and  from  tlie  head  of  each  tributary 
thereof  above  his  place  of  diversion,  in  sufficient  quantity  to 
the  head  of  his  ditch  or  place  of  divei-sion,  and  to  have  it  of 
such  quality  as  will  meet  his  needs  as  protected  by  his  water 
right ;  tliat  is,  he  owns  an  easement  in  the  stream  and  its  tribu- 
taries above  his  jwint  of  diversion.     lie  also  has  the  right  to 
require  appropriators  sul)ordinate  to  him  and  his  water  right^ 
who  have  appn)])riated  and  who  take  water  fmm  the  stream 
or  its  tributaries  l)elow  his  ix)int  of  divei-sion,  to  forbear  using 
such  water  when  such  use  will  deprive  appropriators  prior  to 
him,  downstream,  of  the  use  of  water  to  which  they  are  enti- 
tled ;  .otherwise  he  might  l)e  recjuired  to  forbear  the  use  of  water 
to  which  lie  is  entitled  in  order  to  supply  the  appropriator  first 
in  order  of  priority.     This  interest  in  the  stream  and  its  tribu- 
taries is  an  easement,  and  is  part  of  and  incident  to  the  water 
right,  to-wit,  the  property  sought  to  be  condemned.     Therefore 
we  see  that  the  property  sought  to  be  condemned  extends  over 
part  of  the  two  counties  mentioned. 

Section  610  (^f  the  Code  of  Civil  Procedure  provides:  ''Ac- 
tions for  the  following  causes  must  be  tried  in  the  county  in 
which  the  subject  of  the  action,  or  some  part  thereof,  is  situ- 
ated, subjeet  to  the  power  of  the  court  to  change  the  place  of 
trial,  as  provided  in  this  Code:  (1)  For  the  recovery  of  real 
property,  or  of  an  estate  or  an  interest  therein,  or  for  the  deter- 
mination in  any  fonn  of  such  right  or  interest,  and  for  injuries 
to  real  property.      *     *     *" 

Section  2216  of  the  same  Code,  referring  to  proceedings  in 
eminent  domain,  is  as  follows:  ''Sec.  2216.  All  proceedings 
under  this  Title  must  l)e  brought  in  the  district  court  of  the 
county  in  wliich  the  property  is  situated.  They  must  be  com- 
menced by  filing  a  complaint  and  issuing  a  summons  thereon.'^ 
This  section  is  identical  with  Section  1243  of  the  Code  of 
Civil  Procedure  of  California.  It  is  well  to  note  that  Section 
^ilO  provides  that  all  proceeilings  in  eminent  domain  must 
1)0  hroughi  in  liio  district  court,  etc.,  whereas  Section  010  re- 
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quires  that  actions  relating  to  real  estate  as  aforesaid  must  be 
tried  in  tJie  county  in  which  the  subject  of  the  action,  or  some 
part  thereof,  is  situated,  etc.  There  has  been  some  controversy 
as  to  the  effect  of  the  words  "be  brought," — as  to  whether  the 
action,  having  l)een  broitght  in  the  county  where  the  property 
sought  to  be  condemned  is  situated,  may  be  tried  and  deter- 
mined in  such  county.  We  do  not  think  there  is  any  merit  in 
the  controversy. 

Jn  the  case  oi  Califontia  S,  R,  Co,  v.  Souiheni  Pac.  K,  Co,, 
(jo  Cal.  304,  4  Vac.  344,  the  court3  in  a  condemnation  proceed- 
ing, lield  that  a  proceeding  in  eminent  domain,  according  to 
Section  1243  of  the  Code  of  ("ivil  Procedure,  supra,  must  be 
brought  in  the  superior  court  of  the  county  in  which  the  prop- 
erty- is  situated,  and  in  the  opinion  in  the  case  uses  this  lan- 
guage: ''The  conclusion  here  reached  is  sustained,  in  our 
judgment,  by  Section  1243  of  the  Cx)de  of  Civil  Procedure, 
requiring  all  ])r.)ceedings  under  the  title  in  regard  to  eminent 
domain  to  be  brought  in  tlio  superior  court  of  the  county  in 
which  the  property  is  situated.  This  language  means  some- 
thing more  than  that  the  proceeding  must  be  commenced  iil 
such  superior  ^ourt.  There  are  strong  reasons  w^hy  such  pro- 
ceeding should  he  had  in  the  county  Avhere  the  land  sought  to 
1x3  coTidomned  is  situated.  The  compensation  for  the  land 
sought  to  be  taken  is  to  be  determined  ui^n  testimony,  and  the 
witnesses  most  competent  to  speak  u]H)ii  this  subject  will  usu- 
ally be  found  ui  the  county  referred  to." 

In  support  of  respondent's  contention  that  the  action  should 
not  be  brought  in  LcAvis  and  Clarke  county,  but  in  Jefferson 
county,  counsel  argues  that  an  action  for  nuisance  committed 
by  jiersons  polluting  the  stream  in  Jefferson  county  wotild  nec- 
essarily have  to  be  brought  in  Jefferson  county.  We  do  not 
think  that  reason  or  the  authorities- will  bear  out  this  conten- 
tion. In  case  n  nuisance  l>e  erected  in  one  county  to  the  injury 
of  lands  in  another,  then  the  action  may  l>e  brought  in  either 
county.  An  action  for  a  nuisance  created  by  the  erection  of  a 
dam  in  a  navig-ible  river  is  local,  and  cannot  be  sustained  else- 
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Avhere  than  in  ihe  county  where  the  dam  is  erecte<l,  unless  in 
the  case  where  the  dam  erected  in  one  county  injures  the  land 
of  an  individual  in  another,  when  the  action  may  Ix?  main- 
tained in  either  county.  (OUphani  v.  Smith,  o  Pen.  A:  W. 
180.)  In  the  rase  last  alx>ve  referred  to,  as  in  the  case  at  bar, 
a  view  is  necessary,  and  the  court  remarks:  '*And,  in  general, 
wherever  a  view  mav  Ix^  necessary,  there  the  action  must  Ik? 
l«-()Ught  in  the  county  where  the  injury  arisc^s ;"  the  court  ad- 
ding that  the  exception  to  the  rule  is  the  erection  of  a  nuisance 
in  one  county  to  the  injury  of  lands  in  another,  in  which  case 
the  action  may  he  brought  in  either  county. 

Besides,  ea-h  one  of  the  defendants  having  a  water  right — 
that  is,  the  right  to  tlu^  use  of  water  diverted  from  Prickly  Pear 
creek — has  an  interest  in  all  the  water  of  Prickly  Pear  creek 
and  its  tributaries  alxive  his  point  of  diversion.  Hence  it  fol- 
lows that  the  ::j)purtenance  to  his  land  in  Lewis  and  Clarke 
county  extends  into  Jeffei-son  county,  and  is  pro|)erly  located 
in  both  counties;  in  other  words,  it  mav  l>e  called  a  ''blanket 
right"  spread  over  two  counties.  Yollowing  the  reasoning  of 
the  courts  which  have  declared  that  in  case  of  injuiy  in  one 
countv  resultinij  from  a  tortious  act  in  another  county  the  ac- 
tion  may  be  brought  in  either  county,  and  considering  Section 
22 K;,  supra,  nhich,  in  our  opinion,  requirCvS  the  action  to  l^e 
brought  and  trird  in  the  county  where  the  property  is  situated, 
subjwt,  perhaD.s  to  removal  for  sufficient  cause,  and  the  locus 
of  the  pro]K»rty,  as  we  have  herein  described  it,  as  being  in  both 
counties,  we  must  and  <lo  conclude  that  the  action  was  properly 
brought  to  be  tried  in  T^wis  and  (Marke  countv. 

'3.  Is  it  necessary  to  allege  in  the  ccmplaint  that  the  water 
su])])ly  can  be  obtained  without  incurring  an  indebtedness,  or 
that  tJie  limit  of  indebtedness  has  been  extended  in  the  manner 
prescribed  by  >>ection  T)  of  Article  XIII  of  our  Constitution ; 
or  is  it  essential  to  allege  that  the  question  of  procuring  a  water 
sui/])ly  has  been  submitte<l  to,  and  voted  upon  by,  the  tax- 
payers, and  that  a  majority  of  votes  has  been  cast  in  favor  of 
the  proposition  (  We  think  that  each  of  these  questions  must 
be  answered  in  the  negative. 
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If  the  citv  has  not  put  itself  in  a  jX)8ition  to  take  the  prop- 
<^rty  sought,  it  may  not  take  the  same;  but  power  to  initiate 
proceedings  to  condemn  and  power  to  take — that  is,  to  pay  the. 
damages  whicli  may  be  assessed,  and  to  possess  itself  of  the 
iieccv^jsary  property  after  a  decree  of  condemnation  has  been 
entered  thereon — are  verv  different  matters.     It  is  not  to  be 

a, 

prc^sumed  that  a  city  is  without  ix>wer  to  do  what  it  undertakes 
to  do  in  a  case  of  this  kind ;  nor  is  it  to  be  presumed  that  it 
has  failed  to  do  w^hat  is  necessary  for  it  to  do  in  order  to  sue- 
ceed  in  its  undertaking.  If,  because  of  failure  to  do  any  of  the 
things  suggested  in  the  questions  al)ove  stated  and  now  under 
consideration,  it  has  not  the  authority  to  nuiintain  tlie  action, 

to  make  this  manifest  it  is  onlv  necessary  that  s\ich  faihire  be 

I'  »■ 

shown  by  answer,  if  it  1k^  material  in  opposition  to  the  con- 
demnation of  the  property.  The  law  giving  it  the  power  to  in- 
stitute condemnation  proceedings  does  not  require  it  to  allege 
in  its  complaint  that  it  lias  the  money  in  hand  to  ])ay  for  the 
])roperty  after  it  has  been  condemned,  or  to  aver  that  the  limit 
of  indebtedness  has  IxH^n  extended,  or  to  declare  that  the  elec- 
tion aforesaid  has  bec^n  held  Avith  the  result  suggested. 

4.  Is  it  fatal  to  omit  from  the  complaint  an  allegation  that 
the  city  has  a  riffht  of  way  from  the  creek  to  the  citv,  or  that 
it  is  able  to  get  one  ?  It  does  not  apj)ear  to  be  necessary  so  to 
allege.  It  is  not  any  concern  of  the  owners  of  the  property 
whether  the  water  comes  to  Helena  or  not.  It  would  hardly 
Ix*  necessary  to  allege  and  proye  that  the  city  has  engaged  the 
services  of  a  i'omi>etent  civil  engineer,  and  put  him  \inder 
bonds  to  lay  out  a  feasible  route,  and  to  direct  and  superintend 
the  laying  of  the  pipes  so  well  and  faithfully  that  the  water 
will  actually  run  to  Helena,  before  the  ow^ners  of  the  property 
sought  may  Ix^  ^•equired  to  part  with  it  for  a  public  use. 

What  rights  and  remedies  a  city  taxpayer,  as  such,  may 
have  in  case  the  plan  is  foolish,  or  iniix>ssible  of  execution,  is 
aiKither  questi  jn ;  but  this  we  do  not  now  consider. 

r>.  Is  the  description  of  the  several  properties  to  be  con- 
demned suffici  ?nt  ?     The  law  requires  that  ^^a  description"  of 
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the  proi>erty  Ije  set  out  in  the  oomplamt.  The  citv  seeks  to 
coiulemu  nuinerons  water  rights,  each  pro  tanio.  What  is  a 
water  right?  Tn  Smith  v.  Denniff,  24  Mont.  21,  60  Pac,  398, 
81  Am.  St.  Tii]\  40S,  it  is  defined  as  the  legal  right  to  use 
water.  This  may  be  modified  to  mean,  in  this  case,  the  right 
to  use  water  appropriated  according  to  law  from  the  streams 
of  the  state  for  anv  useful  or  beneficial  purpose.  From  what 
deserii)tion  there  is  in  the  c«implaint,  we  learn  that  all  of  the 
water  rights  referred  to  are  rights  to  tlie  "use  of 
waters  *  *  *  for  irrigation  purposes.''  Condemnation 
proceedings  arc  statutory,  and  a  strict  compliance  with  tho  re- 
quirements of  The  statute  is  necessary.  It  has  been  held  that 
^'extreme  accuracy  is  required  in  the  description  of  the  i>rop- 
erty  sought  to  bo  acquired,  and  there  must  be  no  uncertainty 
in  such  description  or  in  the  degree  of  the  interest  sought  to 
be  acquired/'  (Metropolitan  Elevated  Railxiay  Co.  v.  Doml- 
niclc,  55  llun.  IDS,  S  X.  Y.  Supp.  151:  In  re  Sew  Yorh  Cent, 
&  If.  R.  R.  Co.,  70  X.  Y.  191 ;  AUso  Water  Co.  v.  Baker,  95 
Cal.  208,  30  Pac.  537;  3  Estee,  PI.  5452;  Long,  Irr.,  at  page 
2G2.)  We  tliink  that  it  is  not  necessary  to  go  to  extremes  in 
describing  the  pro])erty,  but  we  agree  with  the  last-named  au- 
tliorities  in  what  is  said  as  to  the  necessity  of  so  describing 
the  property  that  there  will  be  no  uncertainty  in  the  decree, 
and  that  the  •oniuiissioners  mav  know  what  damages  to  ap- 
praise. 

The  city  is  n.slciiu/  the  court  for  leave  to  damar/c  the  lands 
of  respondents.  Tliis  is  apparent  from  the  complaint,  for  there 
is  no  stronger  inference  to  be  drawn  therefrom  than  that  the 
water  rights  are  held  for  tlie  useful  and  beneficial  puri)ose  of 
irrigation.  There  cannot  be  irrigation  without  lands  to  irri- 
gate. There  is  no  description  whatever  of  the  lands  to  be  dam- 
aged, except  tlie  reference  to  ^*the  use  of  *  *  *  the  waters 
*  *  *  for  irrigating  ])urposes  in  said  county,"  thereby 
giving  the  court  an  idea  that  at  least  part  of  the  land  to  which 
each  water  riglit  pertains  is  somewhere  in  Lewis  and  Clarke 
county.     (Vrtaialy,  the  value  of  the  water  right  to  1)0  taken, 
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in  whole  or  in  part,  is  dependent  upon  the  kind  and  extent  of 
the  lands  irrigated,  as  well  as  upon  such  other  uses  as  the  owner 
of  such  right  may  hereafter  be  able  to  put  it  to,  as  he  is  per- 
mitted to  do  under  Section  1882  of  the  Civil  Code. 

It  may  not  be  successfully  argued  that,  as  in  the  present 
case, — in  which  there  are  so  many  scores  of  owners, — it  w^ould 
be  a  tremendous  labor,  involving  great  expense,  to  describe 
fully  each  water  right  with  the  facts  necessary  to  let  the  com- 
missioners know  what  proi>erty  they  shall  consider  in  assessing 
damages,  and  to  inform  tlio  court  what  to  include  in  its  decree ; 
so  that,  at  least  whoi  the  do<*rec  is  recorded  in  the  office  of  the 
recorder  of  deeds,  it  may  give  notice  to  the  world  what  sort  of 
interest  and  what  title  tlie  respective  owners  have  in  and  to 
their  real  estate  after  the  condemnation  of  some  part  or  in- 
terest therein  has  been  concluded.  The  argument  of  conven- 
ience in  drawing  complaints  cannot  a}>peal  to  us.  The  case  is 
the  same  as  to  i:hat  as  if  the  desire  of  the  city  were  to  damage 
a  ten-acre  farm,  easily  described,  by  condemning  and  taking 
a  water  right  nppurtenant  thereto.  How  full  the  description 
need  be  is  not  vor  us  to  point  out.  It  should,  however,  we  may 
venture  to  say,  include  a  description  of  the  lands,  their  loca- 
tion, the  point  of  diversi(m  of  the  water,  and  the  number  and 
size  of  the  ditclies  u^wn  the  said  lands  or  appurtenant  thereto. 

6.  Another  question  presented  is  this:  Can  water  already 
appropriated  to  a  public  use  be  condemned  in  eminent  domain 
proceedings  for  any  other  use,  whether  the  other  use  is  a  more 
necessary  public  use  or  not?  Section  2214  of  the  Code  of 
Civil  Procedure  provides  that :  ** Before  propeily  can  be  taken 
it  must  appear:  *  *  *  (3)  If  already  appropriated  to 
some  public  use,  that  the  public  use  to  which  it  is  to  be  applied 
is  a  more  necessary  public  use."  It  must  so  appear  in  the  com- 
plaint The  use  of  water  to  irrigate  a  farm  under  the  water- 
right  law  is  a  public  use.  (Section  15,  Art.  Ill,  Constitution; 
EUinghovse  v.  Taylor,  19  Mont.  402,  48  Pac.  757.)  The  law 
permits  the  condemnation  of  a  water  right  by  a  city,  as  we  have 
seen.     Therefore  the  position  taken  by  respondents,  to-wit,  that 
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Avatcr  wliieli  is  l)ciii^  used  for  aiiv  beneficial  use  cannot  be 
taken  f(ir  anv  other  use,  wliether  the  other  use  is  a  more  necee- 
sarv  ]>ublie  use  :>t  not,  is  not  tenable.  Whether  the  use  of  water 
by  the  city  is  nwessarv — that  is,  wliether  the  city  needs  a  water 
su})j>ly — is  for  ilie  city,  and  for  the  city  alone,  through  its  coun- 
cil, to  say.  Whether  it  is  necessary  to  condemn  the  water  right 
in  order  to  suj)ply  the  city  is  to  l)e  all^etl,  and  is  a  judicial 
question  to  Ik*  iletennined  by  the  court.  That  it  is  a  more  nec- 
essary use  than  that  of  the  ranchman  is  to  Ix*  alleged,  and  by 
the  court  iudiciallv  determined.  If  it  were  not,  then  not  onlv 
could  a  citv  condemn  and  take  the  water  from  a  ranchman 
owning  and  irri^^ating  1(50  acres  of  land,  but  could,  on  its  own 
allegation  of  su[)erior  necessity,  condemn  and  take  the  water 
from  another  and  a  neighl)oring  city,  and  leave  it  dry.  And 
here  again  we  may,  in  j>assing,  say  that  the  necessity  for  a 
complete  description  of  the  projK^rty  to  l)e  taken  is  necessary, 
to  tlie  end  that  the  court  may  see  tliat  the  ])ro}K)sed  use  is  su- 
perior in  pf)int  of  necessity  to  the  present  public  use. 

The  right  to  take  depends  largely  ujwn  the  sui)erior  neces- 
sity. In  18(S()  :his  court,  in  City  of  Helena  v.  Harvey,  G  Mont. 
114,  J)  Pac.  90:3,  held  that  the  right  of  the  city  to  have  the 
proi)erty  condemned  must  bo  stated  in  the  complaint.  (Re- 
vised Statutes  of  1S71),  (\>de  of  (Mvil  Procedure,  Sec.  586.) 
The  right  will  dei>end,  among  other  things,  upon  the  answer 
to  the  question :  Is  the  intended  use  superior  in  |X)int  of  ne- 
cessity to  the  i)resent  use?  Enough  must  Ix*  alleged  to  show 
to  the  court  tliat  it  is.  The  mere  statement  that  it  is  a  use 
suj)erior  in  ner»essity  would  not  l)e  sufficient  without  the  facts 
as  to  the  presv'iit  use  coupled  with  those  aj>pertaining  to  the 
intended  use.' 

Besides  the  ul)ove  matters,  which  are  called  to  our  attention 

in  the  briefs,  we  think  it  not  inappropriate  to  suggest  for  the 

consideration   of  counsel   the   following  matters,    which  occur 
to  us: 

Tt  seems  that  the  city  is  attempting  to  secure  a  water  right 
by  acquiring  a  small  fractional  interest  in  each  of  a  very  large 
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lumiber  of  water  rights  belonging  to  numerous  persons,  respect- 
ively, these  water  rights  l)eing  of  different  dates  of  appropri- 
ation from  180G  up  to  and  inchiding  1890,  involving  different 
priorities.  If  ihe  city  prevail,  what  will  it  liave  if  it  get  the 
decree  prayed  for  i  It  can  only  acquire  from  each  owner  what 
he  owns.  If  A.  be  subordinate  to  B.  in  the  use  of  water,  and 
B.  be  sulKjrdinate  to  C,  and  so  on,  how  can  the  city  lawfully 
use  any  of  the  water  formerly  used  by  A.  until  B.  is  through 
with  the  use  of  what  is  Ic^t  to  him  after  the  condemnation 
])roceedings  are  concluded  i  If  there  1k^  water  enough  for  all, 
there  would  be  no  tr()\d)le;  but,  if  the  ranking  appropriators 
use  each  to  the  full  his  prior  right,  the  small  fractions  owned 

• 

hv  the  city  would  be  of  little  value.  Mav  it  not  be  assumed 
that  water  is  scarce  in  the  creek,  or  this  proceeding  would  not 
be  in  courts  We  jass  no  opinion  on  this  nuitter,  either  as 
affecting  the  possibility  of  constructing  a  complaint  which 
will  be  goo<l  for  substance,  or  as  affecting  any  other  phase  of 
this  case. 

AVe  suggest  further,  as  worthy  of  consideration,  this  point: 
In  the  absence  of  any  allegation  as  to  the  volume  of  w^ater  in 
McClellan  creek  from  which  the  city  seems  to  desire  to  divert 
water,  can  a  complaint  be  good  which  does  not  state  facts  suffi- 
cient to  show  the  court  that  it  is  impossible  for  the  city  to  ap- 
propriate an  ample  supply,  in  manner  and  form  as  any  other 
person  may  under  the  provisions  of  the  Civil  Code,  Title  VIII, 
Part  IV,  Div.  II,  Section  1880,  et  seq,,  and  amendments? 
There  are  no  ^iich  facts  set  out  in  the  pleading.  If  there  be 
water  in  the  stream  sufficient  for  all,  and  to  spare,  may  the 
city  condemn  the  rights  of  others  ?  AVc  pass  no  opinion  as  to 
this  question. 

We  suggest,  also,  that  counsel  examine  the  law  uj)on  the 
question,  which  is  suggested  to  us  by  reading  Section  97  of 
Long  on  Irrigation,  and  the  cases  cited,  in  reference  to  the 
measurement  of  water,  and  as  to  whether  a  complaint  or  decree 
in  such  a  case  as  the  one  before  us  would  l)e  good  if  it  employ 
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only  the  word  "inches"  in  relation  to  the  measurement  of  water. 
Wc  do  not  express  any  opinion  as  to  this  matter. 
Judgment  affirmed. 

Affirmed. 

Mh.  Chief  Justice  Bkantly:    I  concur. 

Mr.  Justice  Pigott:  While  I  am  not  satisfied  that  the 
description  of  the  property  sought  to  be  condemned  is  fatally 
defective,  I  am  inclined  to  think  that  the  better  reasons  sup- 
IX)rt  the  conclusion  announced  in  paragraph  5  of  the  opinion. 
I  concur. 

[For  opinion  on  motion  for  rehearing  see  '27  Montana  Re- 
ports, p.  — .] 


T.  (\  POWER  &  BKO.,  Ei^AL.,  Respondents,  r.  STOCK- 

TXG    ET    AL.^    AprET^LANTS. 

(No.   1,393.) 

(Submitted  January  29,  1902.     Decided  May  5,  1902.) 

Appeal — Buh'S  of  (he  Supreme  Court  —  Briefs  —  Revieic  of 
Evidence — Nonsuit — Failure  to  Stand  on  Motion — Aider  of 
Plaintiff's   Case, 

1.  A  failure  on  the  part  o£  appellants  to  conform  their  brief  to  the  require- 
ments of  Subdivision  3  of  Rule  X  of  the  Supreme  Court,  precludes  a  hear- 
ing   of    the    appeal    on    the    merits. 

2.  Where  the  record  on  appeal  does  not  show  that  it  includes  all  the  evidence, 
the  question  of  the  sufflciencj^  of  the  evidence  will  not  be  considered. 

3.  Where  a  defendant  fails  to  stand  on  an  adverse  ruling  on  a  motion  for 
nonsuit,  and  there  be  introduced  thereafter  other  evidence  which  supplies 
the  defects  in  plaintiff^s  case,  such  evidence  inures  to  plalntlflF^s  benefit, 
and  cures  the  defect,  so  that  it  cannot  be  urged  as  a  ground  for  new  trial. 

Appeal  from  District  Court,  Choteau  County;  Dudley  Du 
Bose,  Judge. 


k 


26  Mont]      T.  C.  Power  &  Buo.  v.  Stocking.  479 

Suit  to  set'  aside  a  fraudulent  conveyance  by  T.  C.  Power 
&  Bro.  and  another  against  Winfield  S.  Stocking  and  others. 
From  a  judgment  against  certain  defendants,  they  appeal. 
Affii-med. 

Mr.  Wm.  G.  Downing,  and  Mr.  Samuel  Stephenson,  for 
Appellants. 

Messrs.  Walsh  &  Newnmii,  and  Mr.  C.  N.  Pray,  for  Be- 
spondenis. 

ilR.  CniEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court. 

This  action  v;as  brought  by  plaintiffs  to  obtain  a  judgment 
setting  aside  conveyances  of  certain  lands  situate  in  Choteau 
county  by  defendant  W.  S.  Stocking  to  his  co-defendants  Mar- 
garet and  Katherine  L.  Stocking,  on  the  ground  that  the  con- 
ve^'ances  were  made  without  consideration,  and  for  the  purpose 
of  defrauding  the  creditors  of  W.  S.  Stocking.  The  plaintiffs 
allege  that  they  are  creditors  of  W.  S.  Stocking,  who  is  in- 
solvent; that  }ie  has  no  other  property  out  of  Avhicli  they  can 
obtain  satisfaction  of  their  claims:  and  that  thev  have  secured 
liens  upon  the  ^ands  conveyed  by  Stocking  by  means  of  attach- 
ments levied  thereon  and  judgments  against  him. 

The  district  court  rendered  a  judgment  setting  aside  the 
conveyance  to  Margaret  Stocking,  and  directing  that  the  lands 
conveyed,  except  certain  residence  property  at  Fort  Benton 
occupied  by  the  defendants  W.  S.  and  Margaret  Stocking  as 
their  homestead,  be  subjected  to  the  satisfaction  of  plaintiffs' 
judgments.  The  conveyance  to  Katherine  L.  Stocking  was 
found  to  have  }x?en  made  in  good  faith  and  for  a  valuable  con- 
sideration. The  action  was  dismissed  as  to  her.  The  other 
defendants  moved  for  a  new  trial,  which  was  denied.  They 
thereupon  appealed  to  this  court  from  the  judgment  and  the 
order  denying  a  new  trial.  On  motion,  the  appeal  from  the 
order  denying  h  new  trial  was  dismissed.  The  case  is  now  be- 
fore us  on  appeal  from  the  judgment  only. 
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At  tlie  Iji-ariiig  in  this  court,  counsel  for  appeUants  confined 
tlieir  argmiieiit  to  the  sole  question  whether  the  district  court 
erred  in  refusing  to  direc-t  a  nonsuit;  expressly  waiving  all 
other  assignments  of  error  niatle  in  the  brief.  Ujwn  the  record 
iK't'ore  us,  we  i?re  precluded  fnun  eonsidering  tlic  case  iqwii 
tlie  merits,  for  nvo  reasons: 

1.  The  hrief  filed  l)y  appellants  wholly  fails  to  comply  with 
the  rwp.iremeiits  ..f  Sul.division  3  of  Kule  X  of  this  o.mrt,  in 
that  it  dtjcs  not  contain  "a  cimeise  abstract  or  statement  of  tlie 
case,  presenting  sueeinctiy  the  questions  in  volved,  and  the 
manner  in  which  they  arc  raised,"  with  references  "to  the  page 
nnnibers  in  the  transcript  in  such  manner  that  pleadings,  evi- 
dence, orders  and  judgment  may  he  easily  found."  This  court 
has  frequently  held  that  it  will  not  undertake  the  examination 
of  a  case  when  :he  l)ricf  fails  to  furnish  the  aid  which  the  nile 
requires  that  it  shall.  {McVleary  v.  Vmidey,  ii  ilont.  245, 
Sti  Pac.  227;  8mUh  v.  Denniff,  23  Mont.  65,  57  Pac.  557,  50 
L.  \l.  A.  737;  Rehbevfj  v.  Greiser,  24  Mont.  487,  62  Pae.  820, 
(13  Pac.  41;  Kranich  v.  Helena  Vonsolidated  Vt'aler  Co.,  26 
iloiit.  -■S71>,  t)8  Pi-e.  408.)  The  stat^-ment  in  this  case  furnishes 
no  references  to  the  pages  of  the  transcript,  so  that  the  plead- 
ings, evidence,  orders,  and  judgment  may  bo  easily  found. 
Even  tho  ruling  u]>on  the  motion  for  nonsuit,  which  appellants 
insist  was  prejudicially  erroneous,  is  not  mentioned;  nor  is 
reference  made  to  the  page  of  tho  transcript  where  it,  or  any 
of  the  evidence,  may  be  found.  We  take  occasion  again  to 
empliasize  the  necessity  of  at  least  a  substantial  compliance 
with  the  rules,  as  a  prerequisite  to  a  liearing  by  this  court  upon 
the  merits  of  the  questions  discussed  in  that  portion  of  the 
brief  devoted  to  the  argument.  L'lwn  the  authority  of  the 
cases  cited,  the  judgment  nnist  be  affirmed. 

2.  Upon  the  overruling  of  their  motiijn  for  a  nonsuit,  the 
defendants  introduced  their  evidence  in  rebuttal.  Plaintiffs' 
also  introductnl  ether  evidence.  The  cause  was  then  submitted 
to  the  court  for  con.sideration  and  decision.  It  does  not  appear 
hv  fair  inference,  either  from  the  recitals  in  the  statement  on 
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motion  for  a  new  trial,  or  from  the  certificate  of  the  trial  judge 
settling  it,  or  Jro«i  both,  that  the  statement  contains  all  the 
evidence  heard  at  the  trial.  In  State  v.  Shepphard,  23  Mont. 
:^.23,  58  Pac.  86S,  this  court  said:  '^It  is  well  established  that, 
^vhere  the  error  relie<l  on  is  the  insnfficiencv  of  the  evidence 
to  jiistifv  tlie  verdict,  the  entire  evidence,  or  its  substance, 
which  is  material,  should  be  iK'fore  the  appellate  court,  to  enable 
it  to  say  whether  or  not  the  order  denvins:  a  new  trial  was  er- 
roneously  made.  (People  v.  Lcong  Sing,  77  Cal.  117,  10  Pac. 
254.)  This  being  so,  it  is  the  duty  of  an  appellant  to  see  to  it 
that  his  bill  of  exceptions  contains  not  only  all  the  material 
evidence,  or  the  substance  thereof,  but  that  that  fact  is  prop- 
erly certified  to  by  tlie  district  judge  who  certifies  to  the  bill, 
or  that  the-  bill  of  exceptions  itself  shows  that  the  evidence 
therein  contained  and  set  forth  is  all  the  evidence  had  on  the 
trial  material  ,o  the  illustration  of  the  alleged  insufiiciency 
thereof  to  justiiy  the  verdict.  Where  the  judge's  certificate 
is  relied  on,  we  think  it  sufficient  if  it  uses  any  language  by 
which  it  clearly  appears  that  the  bill  contains  all  the  evidence, 
or  so  much  thereof  as  is  necessary  to  demonstrate  the  point  re- 
lied on,  and  there  need  Ix?  no  adherence  to  any  precise  words 
in  the  certificate  of  that  fact.  (People  v.  llenclder,  137  111. 
580,  27  X.  E.  G02;  Brock  v.  State,  85  Ind.  397;  Grk<iell  v. 
Noel  Bros/  Flour-Feed  Co.,  9  Ind.  App.  251,  36  ^^.  E.  452; 
Joties  V.  Layman,  123  Ind.  5G9,  24  X.  E.  363.)  Where  the 
bill  of  exceptions  itself  is  relied  on  to  show  the  insufficiency  of 
the  evidence,  it  should  either  set  forth  in  expres^s  langiuigc  that 
all  the  evidence,  or  the  sul)stance  thereof,  or  so  much  thereof 
as  is  necessary  to  illustrate  the  i)oint  relied  on,  is  all  incorpo- 
rated in  the  bill,  or  it  should  contain  statements  e(piivalent  to 
such  expressions,  or  it  should  show  a  whole,  connected  narra- 
tive, so  constru'jted  that  it  clearly  appears  that  all  the  material 
evidence,  or  the  substance  thereof,  is  incorix) rated  in  the  bill.'^ 
These  remarks,  though  made  w^ith  reference  to  insufficiency 
of  the  evidence  to  sustain  a  verdict,  are  equally  pertinent  to 
the  situation  presented  in  this  case.  In  the  absence  of  some- 
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thing  in  the  record  to  show  that  it  contains  all  the  evidence, 
it  is  impossible  for  this  court  to  determine  whether  the  alleged 
insufficiency  of  plaintiflFs'  evidence  in  chief  was  not  fully  cured, 
either  by  the  defendants'  evidence,  or  by  other  evidence  intro- 
duced by  plaintiffs.  (See,  also,  Currie  v.  Montana  Central 
BailwayCo.,  24  Mont.  123,  60  Pac.  9S9.) 

Though  the  .niling  on  the  motion  may  have  been  erroneous 
wlien  made,  yet,  if  the  defendant  does  not  stand  upon  it,  and 
there  l>e  submittal  thereafter  other  evidence  which  cures  the  de- 
fc^^-t  in  plaintiifs  case,  the  defendant  cannot  be  heard  to  com- 
l)lain.  Whetlior  such  evidence  is  furnished  by  plaintiff  or  de- 
fendant, it  will  be  considered  in  support  of  plaintiff's  case,  and 
a  new  trial  will  not  be  granted.  (Alderson  v.  Marshall,  7  Mont. 
290,  IC  Pac.  570;  Gould  v.  Barnard,  14  Mont.  335,  36  Pac. 
317.) 

In  some  jurisdictions  it  is  held  that  if  the  defendant  does 
not  stand  on  his  motion,  and  other  evidence  is  therafter  heard, 
he  waives  his  right  to  rely  upon  an  erroneous  ruling  upon  the 
motion,  even  though  the  evidence  "subsequently  heard  does  not 
in  any  way  aid  plaintiff's  case.  In  such  case  the  review  must 
l>e  liad  through  an  assignment  of  insufficiency  of  the  evidence 
as  a  whole  bv  .statement  on  motion  for  new  trial  or  bill  of  ex- 
ccptions.  Whether  this  is  the  correct  rule,  we  do  not  decide, 
as  it  does  not  nrise  here.  In  anv  event,  it  should  affirmatively 
a])j)car  from  the  statement  <.r  bill  that  it  contains  all  the  evi- 
dence heard  by  the  trial  court  material  to  illustrate  the  al- 
leged insufficiency  thereof,  as  jwinted  out  by  the  motion.  Oth- 
erwise it  will  not  aj>pear  affirmatively  that  the  ruling  was 
erroneous. 

Let  tlie  judgment  be  affirmed]. 

Affirmed. 
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DISTRICT  et  al.^  Respo:n dents.    . 

(No.   1,815.) 
(Submitted  April  28,  1902.     Decided  May  5,  1902.) 

Mines  and  Mining  —  Actions  Betwecfi  Adjacent  Owners — 
Trespass  —  Inspection  and  Survey  of  Property — Order — 
Grounds, 

1.  Code  of  Civil  Procedure,  Sec.  1314,  authorizes  on  good  cause  shown  an 
order  for  the  inspection  of  a  raining  claim  involved  in  litigation,  even 
though  entry  must  be  made  through  lands  of  the  adverse  party.  IMaintiH 
and  defendant  claimed  adjoining  premises  under  placer  patents,  and  In  an 
action  for  trespass  plaintiff  moved  for  an  inspection.  It  appeared  that 
plaintiff  had  no  openings  in  his  property,  and  therefore  no  means  of  ascer- 
taining the  conditions  beneath  the  surface ;  that  defendants  were  mining 
on  their  own  premises,  and  through  drifts,  some  of  them  in  the  direction 
of  plaintiff's  premises,  and  that  blasting  could  be  heard,  and  the  con. 
cussion  felt,  by  persons  residing  on  the  premises  in  the  same  relative  posi- 
tion of  plaintiff's  premises ;  that  defendants  had  been  removing  large 
amounts  of  ore  through  their  shaft  for  months,  and  had  refused  to  admit 
any  one  thereto,  or  even  to  the  inclosure  about  it ;  that  they  denied  that 
plaintiffs  had  any  right  to  the  minerals  beneath  their  surface.  The  surface 
had  been  platted  as  an  addition  to  a  city,  the  respective  parties  owning 
certain  of  the  lots  and  blocks,  and  claiming  the  mineral  rights  to  the 
middle  line  of  the  adjacent  streets  and  alleys,  so  that  prima  facie,  they 
had  no  extralateral  rights.  Held,  not  an  abuse  of  discretion  to  grant  the 
order,  subject  to  the  limitation  that  the  inspection  should  extend  to  no 
other  workings  than  those  made  in  the  direction  of  plaintiff's  property. 

2.  The  evidence  upon  which  an  order  of  inspection  and  survey  is  made,  under 
Section  1314  of  the  Code  of  Civil  Procedure,  need  go  no  further  than  would 
be  necessary  to  support  a  search  warrant  In  a  given  case. 

Application  by  Charles  L.  Geyiiian  and  others  for  a  writ 
under  the  supervisory  power  of  the  supreme  court  to  vacate  an 
order  for  the  inspection  of  a  litigated  mining  claim,  made  in 
an  action  by  Joseph  T.  Carroll  and  others  against  the  Geyman 
Mining  Company  and  others.     Writ  denied. 

Messrs,  McBinde  &  McBnde,  for  Relators. 

Messrs.  Forhis  &  Maitison,  Messrs.  McIIattoji  &  Cotter,  and 
Mr,  John  Lindsay,  for  Respondent. 
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'     :MU.  C^IIIEF  justice  BKAXTLY  delivered  the  opinion 
of  the  eovirt. 

Applieation  for  a  writ  under  the  supervisory  }>ower  of  this 
court,  retpiiring  the  district  court  of  Silver  Bow  county  and 
E.  W.  Ifarney,  its  judge,  to  vacate  an  order  of  inspection  and 
survey  made  in  an  actitjn  pending  in  that  court,  wherein  Joseph 
T.  Carndl  and  others  are  plaintiffs  and  the  Geynian  Alining 
Conij)any,  a  jor|)oration,  and  others,  •  are  defendants.  The 
jdaintiffs  in  the  action  seek  to  r€*cover  of  the  defendants  dam- 
ages for  trespasses,  which,  it  is  alleged,  they  are  and  have  been 
committing  since  July  1,  1901,  by  entering  beneath  the  surface 
of  certain  mining  projierty  belonging  to  plaintiffs,  by  means 
of  underground  workings  in  adjoining  property  belonging  to 
defendants,  and  removing  ores  of  great  value.  Relief  is  also 
sought  by  way  jf  injunction. 

The  order  complained  of  was  made  uiK)n  petition  by  the 
plaintiffs,  and  after  a  hearing  at  which  evidence  was  introduced 
by  both  sides.  The  only  question  submitted  to  us  is  whether 
the  evidence  is  sufficient  to  justify  the  order.  We  are  of  the 
opinion  that  it  is.  It  is  often  not  possible  upon  such  applica- 
tions to  present  evidence  showing  with  certainty  that  a  trespass 
is  being,  or  has  been  committed,  or  the  extent  of  it.  To  obtain 
evidence  to  escablish  these  matters  is  the  very  purpose  for 
which  the  statute  (Code  of  Civil  Procedure,  Sec.  1314)  per- 
mits an  inspection  to  be  made.  If,  in  a  given  case,  it  appeared 
that  plaintiff  had  in  his  possession  the  facts  showing  the  par- 
ticulars of  the  wrong  complained  of,  and  the  extent  of  it,  an 
inspection  would  not  be  necessary.  Where,  however,  he  has 
sufficient  evidence  to  warrant  an  honest  belief  that  his  rights 
are  being  invaded,  but  the  means  of  ascertaining  with  cer- 
tainty the  actual  conditions  are  in  the  exclusive  control  of  the 
defendant,  the  court  should,  in  the  exercise  of  a  sound  discre- 
tion, and  under  proper  restrictions,  place  the  means  of  knowl- 
edge in  the  hands  of  the  plaintiff.  So,  on  the  other  hand,  it 
often  happens  in  controversies  over  mines  that  the  defendant 
is  charged  with  tresjiassing  upon  the  rights  of  the  plaintiff  by 
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iiieans  of  ojKTatioiis  eoiuluctcHl  by  the  former  Avitliin  the  limits 
(if  hi?  own  teiTitory;  as,  for  ii^stance,  where  tlie  charge  is  that 
the  defendant  is  taking  ores  from  a  vein  or  lode  claimed  by  the 
plaintiff  by  virtue  of  his  ownership  of  the  ajiex  of  it,  so  situ- 
ated with  reference  to  his  end  lines  as  to  ^ive  him  extralateral 
rights.  In  such  case  it  is  fr(*quently  necessary,  to  a  proper 
adjustment  of  ihe  conflicting  claims,  that  the  defendant  be  per- 
mitted to  enter  u])on  the  premises  of  the  i)laintiff  to  observe 
the  ])hysical  and  geological  facts  aj^parent  in  the  openings 
made  in  j)laintiff's  premises.  Access  to  them  is  often  not  pos- 
sible except  through  the  shaft  and  other  workings  of  the  plain- 
tiff. Neither  of  the  parties  should,  under  such  circumstances, 
be  com}>elled  to  accept  the  evidence  of  the  facts  as  given  by  his 
adversary  without  an  op|K)rtunity  to  controvert  them,  or  to 
satisfv  himself  that  such  evidence  is  trustworthv.  Where,  as 
in  quartz  mining,  operations  are  conducted  almost  exclusively 
beneath  the  surface,  the  owners  of  adjoining  property  have  no 
means  of  informin"*  themselves  as  to  the  extent  and  condition 
<>f  them ;  and  when  controversies  arise  as  to  the  respective 
rights  of  such  owners,  the  court  having  jurisdiction  of  the 
controversy  should,  under  the  }>ower  conferred  by  the  statute, 
afford  the  parties  every  reasrmable  facility  for  obtaining  the 
facts.  From  the  very  nature  of  the  case,  the  ignorance  of  the 
party  invoking  the  aid  of  the  court,  and  the  want  of  the  means 
to  ac(piire  the  informaticm  necessary  to  make  out  liis  case,  are 
of  the  greatest  Import.  If  these  facts  appear,  and  the  circum- 
stances otherwise  appearing  to  the  court  in  the  evidence  furnish 
reasonable  ground  for  the  belief  that  an  inspection  will  aid 
the  court  in  the  invcstii»:ation  of  the  case,  the  order  should  be 
granted.  • 

The  evidence  in  the  record  b(»fore  us  establishes  these  facts: 
The  propertA'  of  the  plaintiffs  adjoins  that  of  the  defendants. 
The  plaintiffs  iiave  no  openings  in  their  property,  and  there- 
foie  no  means  of  ascertaining  the  conditions  beneath  the  sur- 
face. Defendants  are  engaged  in  mining  through  a  shaft  on 
their  own  premises  and  through  drifts  and  tunnels  extending 
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therefrom,  some  of  Uiom  in  the  direetiou  of  plaintiffs*  prem- 
ises. Blasting  can  be  heard,  and  the  concussion  created  by  it 
felt,  by  i)ersons  residing  on  the  premises  in  the  same  relative 
positi(>n  of  plaintiffs'  premises.  The  defendants  have  been 
removing  large  jimounts  of  ore  through  their  shaft  for  months, 
and  have  refusc^l  to  permit  any  one  to  enter  the  shaft,  or  even 
the  inclosiire  l)nilt  around  it.  There  is  some  evidence  tending 
to  show  that  *hev  denv  that  plaintiffs  have  anv  riijht  tt)  the 
minerals  beneath  their  surface.  So  far  as  we  can  judge  from 
the  rec(Td,  tile  title  of  lM)th  jilaintiffs  and  defendants  is  based 
u])on  a  placer  j)atent  from  the  l"nite<l  States.  The  surface  has 
Ix^en  platted  as  .mi  addition  to  the  city  of  Butte.  The  res|>ective 
])arties  own  certain  of  the  lots  and  blocks,  and  claim  the  min- 
eral rights  to  the  middle  line  ( f  the  adjacent  streets  and  alleys. 
Prima  facie,  therefore,  they  have  no  extralateral  rights. 

Upon  these  facts  the  court  granteil  the  order,  sul>jei»t  to  the 
limitatit  n  that  the  ins|KTtion  sh(mld  extend  to  no  other  work- 
ings than  Xhiy^".  jiuide  in  the  din^'tion  of  plaintiffs'  premisc^s. 

We  do  not  think  there  was  a  manifest  abuse  of  dis<*retion, 
though  the  defendants'  witnesses,  acquainted  with  the  under- 
ground workings,  testified  that  there  had  l>een  no  invasion  of 
])laintiffs'  rights.  The  plaintiffs  are  entitled  to  be  infoniied 
of  the  actual  v'ondititiUs  by  personal  ol)sen'ation.  Insi)ection 
orders  are,  in  their  nature,  search  warrants  to  obtain  evidence. 
Search  warrants  will  issue  in  certain  cases  (Penal  Code,  Sec. 
2S21)  to  bring  personal  projK^rty  into  the  ])resence  of  the  court, 
upon  affidavit  or  deposition  showing  the  facts  tending  to  estab- 
lish the  grounds  of  the  a])])licatien  or  probable  cause  to  believe 
they  exist  {Id.  Sec.  2S24).  The  officer  executing  the  warrant 
may,  if  refuscnl  adn?ittance,  break  open  and  enter  the  house  or 
other  buildings  t<^  be  siarduMl,  in  order  to  find  the  the  property. 
(Id.  Stx*.  2S2S.J  I>y  analog^',  the  evidence  upon  whicli  the 
order  of  insj)ecti(Mi;  is  made  n(H»<l  g.)  no  further  than  would  l)e 
n<'cessarv  to  su])])*)!^^  a  search  warrant  in  a  given  case. 

The  writ  is  denicMl,  and  the  i)roceeding  is  dismissed. 

Dismissed. 
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MALOXEY  ET  AL.^  Respondents^  i'.  KIXG  et  al.^ 

Appeli^nts. 

(No.   1,813.) 

Appj.ication  for  Stay  of  Proceedings. 

(Submitted  May  3,  1902.     Decided  May  5,  1902.) 

Injunction — Appeal — Stay  of  Proceedimjs, 

1.  Pending  an  appeal  from  an  Injunction  order,  pendente  lite,  restraining 
appellants  from  entering,  or  mining.  In  part  of  a  certain  lode  claim  of 
which  they  were  In  possession,  they  may  not  have  an  order  from  the  su- 
preme court  suspending  the  Injunction,  since  the  supreme  court  Is  not 
authorized  to  suspend  the  operation  of,  vacate,  or  set  aside,  a  prohibitory 
injunction  order  during  the  pending  of  an  appeal  therefrom. 

2.  Obiter:  Pending  an  appeal  From  a  prohibitory  Injunction  order,  pendente  lite,  the 
district  court  has  jurisdiction  to  enjoin  either  party  from  destroying  or  injuring  the 
l)roperly  in  dispute. 

Appeal  from  Distriet  Court,  Silver  Bow  County;  William 
Clancy,  Judge, 

A(^TioN  bv  'rainos  II.  ilalonev  and  otliers  a2*aiiist  Silas  F. 
King  and  otliers.  From  an  order  restraining  defendants  from 
entering  or  mining  un  a  certain  claim,  they  appealed.  Applica- 
tion for  stay  of  proceedingi^  ])ending  api>eal.     Denied. 

Messrs  McBride  iC*  McBride,  for  Appellants. 

Mr,  C,  P,  DrenneUj  and  Messrs.  McIIatto-n  &  Cotter,  for 
Respondents. 

:MK.  JUSTTCrE  PTGOTT  delivered  the  opinion  of  the  court 

The  defendant!^  have  a]>pealed  from  an  injunction  order 
pendente  lite,  entered  on  the  1st  day  of  March,  restraining 
them  from  entering  or  mining  in  part  of  a  certain  lode  claim, 
title  to  which  is  asserted  hy  the  defendants,  and  from  commenc- 
ing any  suit  against  the  plaintiffs  with  reference  to  the  carry- 
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inii  oil  of  iiiiiiiii!r,  or  the  breakin*^  <.r  removal  of  ore  tberefrum 
1)V  tlie  plaint itf 3,  ainl  from  interfering  with  them  in  the  rain- 
ing, tran>}Hjrtation,  and  disposal  of  snch  ores.  In  fonn  the 
injunction  is  prohil  itory.  They  now  apply  to  this  court  for 
an  order  stayiiiir  the  order  api)ealed  from,  an  1  all  proeeetlintrs 
thereunder,  pfridina"  the  a])i'eal. 

Section  21  )f  the  Code  of  Civil  Prrcedure  has  to  do  with 
tlie  <leterminati  »n  hy  the  suj  reme  court  of  causes  <  n  appeal, 
and  not  with  its  })owcrs  j)endin«r  appeal.  Section  '2'j  of  the 
same  Code  de^'l:ire<  that  the  sui>reine  court  may  continue  in 
force  an  injuncMon  <^)rder  made  hy  a  district  c*  urt  or  judge,  or 
grant  an  injunction  order  and  writ,  p^ending  an  apjieal  tv  the 
sujfrenu*  court  from  an  order  refusing  or  dissolving  an  injunc- 
ti<ni.  Xo  ])rovi?ion  of  either  section  is  pertinent.  The  ap|)el- 
lants  seem  to  base  their  applicati(;n  upon  Subdivision  3  of  Sec- 
tion 112'j  of  the  Code  of  Civil  Prccedure,  as  nmended  in  1S09 
by  Ib.use  Bill  Xo.  1l>1  (Laws  of  ISOl),  pp.  lir,,  147),  and  to 
rely  upon  autli')rity  su])[)<ised  to  be  conferred  therel)y.  We 
shall  treat  the  {ip]dication  as  based  upon  the  subdivision  eite<l. 
Scctif.n  17'22,  jis  ainen<led  by  the  same  bill,  contains  similar 
language.  This  .^uLdivisic.n  ])rovides,  among  other  things,  tbat 
on  a])peal  from  an  order  granting  or  refusing  a  new  trial,  or 
granting,  dissolving,  or  modifying  an  injunction,  or  refusing 
to  grant,  dissn':ve,  oi  modify  an  injunction,  or  dissolving  or 
refusing  to  dis-^olvi  or  mr)difv  an  attachment,  or  appointing 
or  refusing  tr)  appoint  a  receiver,  or  giving  directions  with  re- 
s])ect  to  a  receiver^hi]),  or  refusing  to  vacate  an  order  aj)ix)int- 
ing  or  affecting  a  receiver,  or  directing  the  delivery,  transfer, 
or  surrender  (f  ])ro]T-rty,  or  fnmi  any  special  order  made  after 
final  judgment,  or  from  an  interlocutory  judgment  or  order  in 
actions  for  ])arrition  of  real  property,  or  from  an  order  eon- 
firming,  changing,  modifying,  or  setting  aside  the  report  in 
whole  or  in  ])art  of  referees  in  such  actions  for  partition,  the 
su])reme  court  or  a  justice  may,  ]>ending  the  ap|")€al,  "stay  all 
proceedings  under  the  order  api)ealed  from,  on  such  conditions 
as   may    seem   prn])er.''      It   jirescribes   some,    at  least,   of   the 
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powers  wliicli  tlio  supreme  eourt  may,  in  a  suitable  case,  exer- 
cise during  the  time  an  appeal  is  pendin^:.  Xotwithstanding 
the  generality  of  the  language,  the  provision  quoted  is  not  ap- 
plicable to  all  the  orders  enumerated  in  Subdivision  3,  supra. 
It  applies  only  to  orders  under  which  proceedings  are  to  be,  or 
niav  he,  taken. 

The  respondents  contend  that  the  order  appealed  fr(»m  in  this 
case  simply  restrains  the  appellants  from  doing  certain  acts, — 
requiring  inaction  of  them;  and  that  the  respondents  are  not 
commanded  or  permitted  to  do  anvthinff  bv  virtue  of  the  order. 
There  are,  therjfore,  as  they  argue,  no  ju'oceedings  to  be  taken 
under  the  (»rder;  hence,  they  say,  an  aiTcst  or  stay  of  proceed- 
ings, the  order  l>eing  self-executing,  could  serve  no  piirpose. 
On  the  other  hind,*  the  appellants  insist  that  the  injunction, 
though  jirohibitory  or  restrictive  in  form,  is  in  part  mandatory 
in  effect,  asserting  that  they  were  in  possession  of  the  property 
Avhich  they  are  enjoined  from  entering,  and  that  the  practical 
operaticn  of  the  order,  in  so  far  as  it  restrains  them  from  enter- 
ing, is  to  eject  then;.  If  this  be  the  correct  interpretation,  the 
appellants,  in  virtue  of  Secti(m  1733  of  the  Code  of  Civil  Pro- 
cedure, have  ali''?ady  secured  a  stay  of  proceedings  by  perfect- 
ing the  appeal.  For  example,  the  injunction  could  not  be  used 
to  oust  them  fr  .m  the  property  in  their  pt)ssession  at  the  time 
it  was  granted,  nor  would  they  l)e  in  contempt  for  remaining 
in  possession  ;  i-nd  so  in  respect  of  any  mandatory  feature  of 
the  order.  F(;r  tjie  a])pellants  to  remain  as  they  were  when  the 
injunction  was  granted  is  not  a  violation  of  the  injunction. 
(Stewart  v.  Suijcrior  Court,  100  Cal.  513,  35  Pac.  156; 
Schirarz  v.  Sufcrior  Court,  111  Cal.  100,  43  Pac.  580;  Bull- 
ion.  Bed'  cO  Champion  Min.  Co.  v.  Eureka  Hill  Min.  Co.,  5 
Utah,  151,  13  Pac.  174.)  The  appellants  were,  presumably, 
still  in  j)ossession  when  the  appeal  was  taken,  and  no  reason  is 
shown  to  exist  frjr  re-sort  to  this  court  in  the  matter.  Xor  would 
such  a  stay,  when  formally  granted,  operate  so  as  to  vacate,  or 
suspend  the  effe;*t  of,  an  injunction  (U'der,  if  prohibitive  merely, 
for  any  time  or  for  any  purpose.     It  would  be  utterly  futile, 
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for  there  would  not  Ix*  any  proceedings  to  arrest.  That  the 
application  must  be  denied^  in  so  far  as  it  seeks  a  stay  of  pro- 
ceedings under  the  order,  should  seem  manifest.  WTiatever 
proceedings,  if  :inv,  may  be  taken  under  the  order,  are  effectu- 
ally arrested  by  the  appeal. 

If  the  injunction  is  mandatory  in  effect,  the  appeal  stays 
j)roc('edings ;  if  merely  i)r()hibitory,  matters  are  to  remain  in 
statu  quo,  and  tliere  are  no  proceedings  to  be  taken  under  it, — 
no  affirmative  i-cts  rre  necessarv  to  execute  it.  What  the  ap- 
])ellants  really  desire,  and  by  their  application  intended  to  ask 
for,  is  the  vacation  or  annulment  of  the  order  pending  the  aj)- 
j)eal, — and  this  uj^m  the  theory,  nt^cessarily,  that  the  injunc- 
tion is  ])rohibitory  only.  They  do  not,  in  fact,  desire  this  court 
to  grant  a  stay  of  proceedings,  but  that  the  operation  of  the 
order  be  suspended,  and  its  effect  destroyed,  while  the  cause  is 
here  on  aj)peal,  to  the  end  that  they  may  proceed  to  do  the  acts 
and  things  ])r(>]nbited  by  it  without  conunitting  contiCanpts  of 
the  court  below.  Such  authority  is  not  conferred  bv  Subdi- 
vision  o,  stii^ra,  which  is  silent  u]>on  the  subject  of  setting  aside, 
susj)ending,  or  vacating  an  order  api)ealed  from.  Incidental 
])ower  ne<issary  for  the  effective  exercise  of  the  right  to  stay 
])rocee<lings  is,  of  course,  impliedly  grante<l;  but  neither  ex- 
j)ress  nor  im|:lied  ]^ower  to  set  aside,  vacate,  or  suspend  the 
effect  of,  a  i)rohibitoi'y  injunction  order  is  conferred  or  de- 
clared by  Section  1722,  or  Subdivision  3,  supra.  The  question 
here  considercvl  was  ])resented  and  decided  (and  an  opinion 
delivered  orally)  on  May  20,  1001,  in  cause  !Xo.  1,G80,  en- 
titled '^Ilvinze  et  al,  against  Boston  tC  MontaJia  Consolidated 
Cojjpcr  i('  ^^ilrcr  Minin/j  Company/'  AVe  held  then,  as  we 
hold  now,  that  the  court  mav  not,  bv  virtue  of  anvthino:  con- 
tained  in  Section  1722  or  Subdivision  3  of  Section  1723,  supm, 
— whether  authoritN  be  thereby  conferred,  or  pre-existing  jwwer 
be  merely  recognized  and  declared, — suspend  the  operation  of, 
vacate,  or  sc^t  aside,  a  i>r()hibitory  injunction  order  during  the 
])('nd(^ncy  of  an  appeal  therefrom. 

^sor  is   it   necessary  or  proper  to  the  complete  exercise  of 
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appellate  jurisdiction  that  the  order  be  modified,  vacated,  or 
rendered  dorni'^nt  v.'hile  the  appeal  is  pending.  If  it  be  con- 
ceded that  Section  1722  and  Subdivision  3  of  Section  1723, 
svpra,  do  not  limit  the  authority,  pending  appeal,  of  the  su- 
preme court  over  the  orders  enumerated,  to  tlie  exercise  of  the 
power  therein  mentioned,  and  that  the  court  may  employ  any 
writ  or  proce^ss  neccjisarv  or  proj>er  to  the  end  that  property 
whicli  is  the  sul)jeci:  of  litigation  may  l)e  preserved  for  the  bene- 
fit of  the  l)arty  who  shall  ultimately  prevail,  still  Section  3  of 
Article  VIII  of  the  Constitution,  and  Section  19  of  the  (Nxle 
of  Civil  Procedure,  cannot  Ik?  successfully  invoked  upon  the 
present  applicaiion,  Xeither  of  them  authorizes  the  relief 
which  the  ap})ellanis  now  seek  from  this  court;  namely,  the 
vacation  or  suspensiim  of  a  prohibitory  injunction  order  pend- 
ing a])peal  from  it.  If  the  respondents  are  injuring  or  destroy- 
ing the  property  in  controversy,  the  district  court  doubtletijs  has 
jurisdiction  to  enjoin  them,  and  thereby  preserve  it,  until  a 
final  determination  shall  be  made  of  the  questions  between  the 
parties,  and  would,  it  must  be  presumed,  do  so  upon  a  proper 
motion  and  sufficient  showing  made  in  the  action.  In  a  case  of 
this  kind  neither  paity  should  be  permitted,  })ending  the  action, 
to  consume,  take  away,  or  waste  the  substance  of  the  estate. 
An  order  intende<l  to  preserve  the  proi)erty  obtained  by  one 
party  should  not  be  permitted  to  Ix^  used  as  a  license  to  him 
to  destroy  or  injure  it. 

The  case  of  Forrester  el  al.  v.  Bosto^i  &•  Montana  Consoli- 
dated Copper  and  Silver  Minituj  Co.,  22  Montana  Reports, 
430,  50  Pacific  Re]x>rter,  808,  is  not  in  point.  There  this  court 
grantwl  a  stay  of  proceedings  under  a  nonappealable  order  ap- 
]M)initing  a  receiver,  j)ending  ai)l^eal  from  an  order  refusing  to 
vacate  tJio  order  of  ap]x>intment.  In  that  case  the  district 
court,  through  itm  receiver,  was  acting  under  the  order;  and 
lience  there  were  proceedings  to  be  stayed. 

The  application  is  denied. 

Denied. 
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(No.   1.812.) 

On  .Motion  to  ^roniFY  Perpktual  Injunction. 

(Submitted  May  3,  1002.     Decided  May  .',  1002.) 

Inju)icii<jii — Appeal — ^iniJ   of  Pcrpclual   Injuuclion — Motion 
to  Modify. 

1.  The  supreme  court  is  without  autliority  to  prant  an  order  modifying  or 
vacating  a  perpetual  injunction  pending  appeal  from  a  judgment  embracing 
it. 

2.  T'nder  Section  17.'i3  of  the  Code  of  Civil  Procedure,  a  mandatory  injunction 
is  stayed  by  perfecting  an  appeal  from  the  decree. 

3.  The  objection  that  a  decree  granting  a  perpetual  Injunction  is  void,  as  not 
being  within  the  issues,  will  not  be  considered  on  a  motion  to  stay  the 
injunction  during  the  pendency  of  the  appeal. 

ApjKal  from  District  Court,  Silver  Bow  Comity;  William 
Clancij,  Judf/e. 

Action  1)v  John  IF.  Maloiiev  and  others  against  Silas  F. 
Jvina'  and  others.  Judgment  was  rcnderod  for  plaintiffs,  and 
tlu»  dcf(^ndants  ai)})ea]od.  !i[otion  to  stay  a  porpetual  inij unction 
till  the  detenu  illation  of  the  ap})oal.     Denied. 

Messrs.  Mellrlde  lO  MeBrlde,  for  A]>j)ellants. 

Mr.  C.  P.  Drenjicih,  and  Messrs.  Mel  fat  ton  £  Colter,  for 
Kespondents. 

ilK.  jrSTKM^  PKJOTT  delivered  the  opinion  of  the  court. 

Tlie  defendants  have  aj)]>ealed  from  a  final  judgment  en- 
tered on  the  ."ith  day  (.f  April,  1002,  Avliieh,  among  other  things, 
])er])etually  enjoins  them  from  entering,  exploring  or  mining 
in  ])art  of  a  "ertain  lode  claim,  and  from  'commencing  any 
action  against  (he  ])]aintiffs  to  protect  and  maintain  their  al- 
lege<l  title  to  tlio  vein  and  ores  therein,  or  to  recover  such  onw. 
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Tliey  move  that  the  jiidgiiient,  in  the  particulars  mentioned, 
be  modified,  and  its  eifeet  suspended,  pending  appeal.  They 
invoke  the  provirnon  of  Section  23  of  the  Code  of  Civil  Pro- 
cedure, authorizing  the  supreme  court  to  continue  in  force  an 
injunction  order  made  by  a  district  court  or  judge,  or  grant 
an  injunction  order  and  writ,  pending  an  appeil  from  an  order 
refusing  or  dissolving  an  injunction,  and  also  Uule  XXI  of 
this  court,  prescribing  the  procedure  for  obtaining  such  order 
pending  appeal.  Xeither  the  section  nor  the  rule  has  reference 
to  staying  the  operation  or  effect  of  injunction  orders.  More- 
over, each  has  to  do  only  with  interlocutory  orders  of  the  di'> 
trict  court  or  judge^  not  with  final  judgments.  Xeither  does 
Section  1722,  or  Subdivision  3  of  Section  1723,  of  the  Code 
of  Civil  Procedure,  as  amended  in  1899  by  House  Bill  Xo. 
124  (Laws  of  1899,  pp.  146,  147),  have  to  do  with  final  judg- 
ments, nor  touch  the  matter  of  staying  the  operation  of  or 
suspending  prohibitory  injunctions,  or  proceedings  thereunder. 
Except  in  so  far  as  they  had  been  ousted  by  the  plaintiffs,  the 
defendants  were  in  possession  at  the  time  the  judgment  was 
rendered,  and  presumably  so  remain.  If  tlie  injunction  is 
mandatory,  proceedings  under  it  are  stayed  by  the  appeal. 
(Code  of  Civil  Procedure,  Sec.  1733.)  We  are  not  advised  of 
any  statute  or  other  law  vesting  power  in  the  supreme  couit  to 
grant,  upon  such  an  application  as  the  one  here  made,  an  order 
modifying  or  /acating  a  perpetual  injunction  pending  appeal 
from  a  judgment  embracing  it. 

Further  complaint  is  made  by  the  defendants  that  in  the 
particulars  referred  to  the  judgment  is,  upon  its  face,  void, 
because  it  purports  to  determine  a  matter  which  was  palpably 
without  the  issues  fiamed ;  but  this  is  not  the  occasion  for  con- 
sidering it.  We  shall  not,  upon  this  application,  decide  the 
case  upon  the  merit;y. 

For  these  reason:.,  and  upon  the  authority  of  Moloney  v. 
King,  26  Montana  Reports,  487  (68  Pac.  1012),  just  decided, 
the  motion  is  denied. 

Denied, 
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DIUSCOLL,  Respondent,  f.  SHIELDS,  Appeliakt. 

(No.   1,412.) 
(Submitted  May  5,  1002.     Decided  May  5,  1U02.> 

Appeal  —  liulcs  of  the  Supreme  Court  —  Defective  Brief — 
DiisrnissaL 

Ad  appeal  wlierein  ttie  appellant's  brief  contains  no  assignment  of  the  errors 
relied  on,  as  is  required  by  Subdivision  "b"  of  Rule  X  of  tbe  Supreme  Conrf, 
will  be  dismissed  on   respondent's  motion. 

Appeal  from  I)istri<:t  Court,  Silver  Bow  County;  John 
Lindsay,  Judge. 

A('Tiox  by  ])eimis  I)riscx)ll  against  Dan  Shields.  From  a 
judgment  for  plainliflF,  defendant  ap})eals.     Dismissed. 

Mr.  J.  L.  ^yines,  for  x\ppellant. 

Messrs.  McUatton  (£'  Cotter,  for  Respondent. 

ilK.  (^IIIEF  JrSTK^E  BIL\XTLY  delivered  the  opinion 
of  the  court. 

Apj)eal  by  di'fendant  from  a  judgment  and  an  order  denying 
him  a  new  trial.  At  the  hearing  this  day  a  motion  is  submitted 
asking  that  the  appeal  be  dismissed  for  the?  reason,  among 
others,  that  appellant's  brief  filed  in  this  court  contains  no 
assigmnent  of  ihe  errors  upon  which  he  relies,  as  is  required 
by  Subdivision  '^1)''  of  Ilule  X  of  this  court.  Upon  inspection 
of  the  brief,  we  find  it  wholly  lacking  in  the  particular  men- 
tioned. Upon  the  authority  of  Patterson  v.  Pfouts,  25  Mont. 
1C3,  G4  Pac.  222,  and  other  cases,  the  motion  must  be  sus- 
tained. 

Dismissed. 
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WAKREX,  Eespo^dent^  v.  HUMBLE  et  al.^  Appellants.  _____ 
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26    6021 

(No.  1,409.)  ' 

(Submitted  March  4,  1902.     Decided  May  6,  1902.) 

Appeal — Time  for  Taking — Rules  of  the  Supreme   Court — 
Briefs. 

1.  An  appeal  from  a  judgment  of  the  district  court,  rendered  on  an  appeal 
from  an  inferior  court,  not  taken  within  ninety  days  after  entry  of  the 
Judgment,  as  required  by  Code  of  Civil  Procedure,  Sec.  1723,  Subd.  2,  is 
too  late  and  will  be  dismissed. 

2.  An  order  denying  a  new  trial  will  'be  affirmed  on  appeal  where  appellants' 
brief  fails  entirely  to  comply  with  Subdivision  3a  of  Rule  X  of  the  Supremo 
Court,  fails  to  make  any  reference  by  line  or  page  to  the  transcript,  and 
the  appeal  from  the  order  denying  the  motion  for  a  new  trial  is  not  re- 
ferred   to    or    submitted    in    the   statement. 

Appeal  from  District  Co^irt,  Ravalli  County ;  F.  II.  Woody, 
Judge. 

Action  by  fraines  Warren  against  J.  L.  Humble  and  others. 
From  a  judgment  for  plaintiflF,  and  from  an  order  denying  a 
new  trial,  defendants  appeal.  Appeal  from  jud^J^ment  dis- 
missed, and  ordf^r  denying  a  new  trial  affirmed. 

Mr.  Henry  L.  Myers,  and  Mr.  William  M.  Draff  en,  for 
Appellants. 

:MK.  JUSTK/E  ^illLBURX  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  judgment  and  an  order  denying 
defendants'  motion  for  a  new  trial,  as  appears  from  the  notice 
of  appeal  as  it  is  set  out  in  the  transcript.  The  brief  of  appel- 
lants  states  that  "from  this  judgment  this  appeal  is  prose- 
cuted." 

There  was  no  appearance  for  respondent  in  this  court. 

It  appears  from  examination  of  the  transcript  that  the  judg- 
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iiieiit  appealed  from  was  rendered  in  the  district  court  on  ap- 
peal from  an  inferior  court.  The  judgment  in  the  district 
court  Avas  rendered  and  entered  on  December  21,  1898.  The 
notice  of  appeal  was  served  and  filed  on  the  14rth  day  of  April, 
18J)0.  This  court  has  no  jurisdiction  of  this  appeal,  as  the 
same  was  not  taken  within  ninety  days  after  entry  of  the  judg- 
ment. (SulKlivision  2,  Sec.  1723,  (^ode  of  Civil  Procedure; 
GaUcujliev  v.  Cornelius,  23  ifont.  27,  57  Pac.  447 ;  Mmtis  v. 
McLaucjliUn,  25  Mcnt.  151,  04  Pac.  219.) 

The  statement  of  the  case  in  appellants'  brief  fails  entirely 
to  comply  with  Subdivision  3a  of  llule  X  of  this  ccmrt,  and 
fails,  also,  to  make  any  reference  by  line  or  page  to  the  tran- 
script. The  appeal  from  the  order  denying  the  motion  for  a 
new  trial  is  not  referred  to  or  submitted  to  us  in  the  statement. 
This  rule  has  been  pdverted  to  so  often  by  this  court  that  it  is 
unnecessary  for  ns  to  set  it  out  in  haec  verba  herein.  There- 
fore the  order  cf  the  district  court  denying  the  motion  for  a 
new  trial  must  be  and  is  affirmed. 

The  appeal  from  the  judgment  is  dismissed,  and  the  order 
denying  the  motion  for  a  new  trial  is  affirmed. 


ALEXANDER,  Aipeli^ant^  v.  FRANSIIAM,  Respondext. 

(No.  1,416.) 
(Submitted  March  5,  1902.     Decided  May   12,  1902.) 

Mechanics'  Li^ns  —  Foreclosure  Decree  —  Judgment  Against 
Husband — Injunction — Correction  of  Judgment, 

A  Judgment  foreclosing  a  mechanic's  Hen  against  the  real  estate  belonging  to  a 
wife  In  suit  against  her  and  her  husband  Is  not  invalid  for  the  reason  that 
the  Judgment  declared  to  be  a  Hen  is  against  the  husband  personally,  and 
therefore  the  wife  cannot  enjoin  execution  sale  of  the  property,  but  can 
only  have  the  Judgment  corrected,  if  erroneous,  by  motion  for  a  new  trial 
or  on  appeal. 
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Appeal  from  District  Court,  Oallatin  County;  T,  M,  Pierce, 
Judge  pro  tern-, 

9 

Injunction  by  Cynthia  E.  Alexander  against  William  J. 
Fransbani,  slieriflF,  lo  restrain  an  execution  sale.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.     Affirmed. 

Mr.  ir.  L,  Uolloway,  and  Mr,  E.  B.  Ilojfmaii,  for  Appel- 
lant. 

1.  CyntJiia  E.  Alexander  being  the  sole  owner  of  the  land 
mentioned  in  these  proceedings,  which  is  the  identical  property 
mentioned  in  ihe  cnse  of  Cair  v.  Alexander,  a  judgment  re- 
covered against  AV.  J.  Alexander  did  not  constitute  a  lien  upon 
her  property  and  could  not  be  sold  to  satisfy  a  judgment. 
(Code  of  Civil  Procedure,  Sees.  1197;  2133,  1196,'  1211.) 

2.  The  sheriff  exceeded  his  authority  in  attempting  to  sell 
tlie  interests  of  Cvnthia  E.  Alexander  in  that  real  estate  to 
satisfy  the  judgment  against  W.  J.  Alexander ;  that  such  a  sale 
by  the  sheriff  >vould  cast  a  cloud  upon  the  title  of  plaintiff's 
property.     (Code  of  Civil  Procedure,  Sees.  1224,  1225,  1233.) 

3.  The  plaiutiff  had  no  speedy  and  adequate  remedy  at  law, 
and,  under  the  circimistances  of  this  case,  an  injunction  will 
lie.  (Grigshy  v.  Schicarz,  82  Cal.  279;  IIi<*kniaii  v.  O'Neal, 
10  Cal.  292;  U.  S.  Bank  v.  Schultz,  2  Ham.  (Ohio),  471.) 

A  sale  by  the  sheriff  and  his  execution  and  deliveiy  of  a 
deed  would  cast  a  cloud  upon  the  title  of  the  plaintiff  in  this 
action.     (Pixie y  v.  Uiggins,  15  Cal.  128.) 

Mr,  J.  L,  Slaafs,  for  Respondent. 

The  issues  found  in  the  case  of  Carr  v.  Alexander  are  con- 
clusive against  the  appellant.  (Wingard  v.  Jamison  (Wash.), 
7  Pac.  Rep.  803,  and  cases  cited;  Waymire  v.  San  Francisco 
if  S.  M.  By.  Co,,  112  Cal.  646;  3IcCoy  v.  Quick,  30  Wis.  521; 
Doughthitt  v.  MacClusky  (Wash.),  40  Pac.  Rep.  186.) 

The  appellant  had  an  adequate  remedy  at  law  in  the  main 
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case.  She  did  not  move  for  a  new  trial,  or  an  amendment  of 
the  judgment,  or  rippeal  from  the  same.  When  such  is  the 
status  of  the  case,  iippellant  cannot  be  permitted  to  retry  the 
issues  in  another  action.  See  authorities  last  above  cited,  and 
also  Tevis  v.  Ellis,  25  Cal.  575;  Lmig  v.  Neville,  36  Cal.  455; 
Ede  V.  Hazefi,  01  (^al.  360. 

Appellant  is  deemed  to  Ix^  the  owTier.  (Code  of  Civil  Pro- 
cedure, Sec.  2140.)  The  notice  of  lien  stated  the  names  of  the 
owners  who  were  the  deferwlants  in  the  suit^  arid  the  notice  was 
part  <yf  (,^arr\s  comi|;laint.  Tlie  issue  of  owniership  excluded 
the  necessity  of  showing  agency  of  husband  for  ^^^fe,  but  if  it 
was  necessary  ^here  was  ample  proof  that  appellant  ratified 
whatever  the  linsband  did  in  causing  the  lalK>r  to  be  |>erfonned, 
as  by  their  joint  ans^^x^r  they  paid  a  part  of  the  price  and  ten- 
dered what  thev  claimed  was  the  balance  due.  (Ilarlaan^  v. 
Stipffeheem,  87  Cal.  508.) 

The  decision  of  the  court  is  final  on  all  questions  which  un- 
der the  evidence  mi^ht  have  been  found  either  way.  {Harper 
V.  LocMart  (Colo.),  48  Pac.  Rep.  901. 

In  the  absence  of  the  evidence,  where  the  findings  support 
the  judgment,  they  will  not  Ik*  disturbed.  (Calmer  v.  Caine 
(T^tah),  61  Pac.  Pep.  1008;  Jenkins  v.  Frink,  30  Cal.  587; 
Firehaurjh  v.  Bnrhanl\  121  (^al.  186;  2  Enc.  PL  and  Prac. 
487;  MoJToir  v.  Lai.der,  77  Wis.  77;  Clayhaugh  v.  Ilennessy, 
21  111.  App.  124.) 

There  is  not  suffi  *ient  equity  alleged  in  plaintiff's  complaint, 
or  shown  by  the  findings  of  the  court  to  maintain  this  action. 
{Pixlcij  V.  Ifigrjins,  15  Ci\l  127;  Cohca  v.  Sharp,  44  Cal.  30; 
lioman  Catholic  Archbishop  v.  Shipman>,  61)  Cal.  586;  Mc- 
Cormick  v.  Fiddle,  10  Mont.  467.) 

If  the  judgment  is  regular  and  the  apjx^llant  was  a  party  to 
the  proceedings,  she  is  concluded  by  the  judgment,  and  her  in- 
terest in  the  proj)eriv,  whatever  it  may  be,  is  subject  to  sale 
under  the  execution.     (Code  of  Civil  Procedure,  Sec.  2133.) 

The  comi>laint  of  the  appellant  is  insufficient  to  justify  the 
issuance  of  an  injunction.     {McCoi^ch  v.  RiddJe,  10  Mont. 
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467;  Waldro)i  v.  Marsh,  5  Cal.  119;  Mechanics'  Foundry  v. 
Byall  75  Cal.  301 ;  Thorn  v.  Sweeney,  12  Xev.  251 ;  High  on 
Injunctions,  Sections  34,  722,  and  cases  cited.) 

MR.  CHIEF  JUSTK^E  BRAiS^TLY  delivered  the  opinion 
of  the  court. 

This  action  was  brought  to  obtain  an  injunction  to  perpetu- 
ally restrain  the  defendant  from  proceeding  to  sell,  under  an 
execution  in  his  hands  as  sheriff  of  Gallatin  countv,  certain 
real  estate  belonging  to  the  plaintiff.  Tlie  execution  was  is- 
sued  upon  a  judgment  in  favor  of  one  Carr  in  an  action  brought 
bj  him  in  the  district  court  of  Gallatin  county  against  the 
plaintiff  and  her  husband,  W.  J.  Alexander,  tlie  purpose  of 
Avhich  was  to  foreclose  a  mechanic's  lien.  Tlie  judgment  was 
rendered  against  W.  J.  Alexander  personally,  but  was  declared 
a  lien  upon  the  profx'rty  in  controversy,  the  claim  in  suit  being 
for  work  done  by  Carr  as  a  mechanic  upon  certain  improve- 
ments erected  thereon.  Upon  a  trial  of  the  cause  the  district 
court  found  for  the  defendant,  and  rendered  judgment  in  his 
favor  for  costs.     Plaintiff  has  appealed. 

The  only  question  submitted  to  this  court  is  whether  the  find- 
ings support  the  judgment.  The  findings  are  voluminous,  and 
cover  fully  every  is>iTe  in  the  case.  We  shall  not  undertake  a 
discussion  of  them.  The  district  court  evidently  proceeded  upon 
the  theorv  that  in  ibe  investio^ation  of  this  case  it  was  bound 
by  the  judgment  la  the  case  of  Carr  v.  Alexander,  the  same 
appearing  upon  its  face  to  have  been  given  and  made  in  the 
proper  exercise  of  jurisdiction  regularly  obtained  over  the  sub- 
ject-matter and  the  parties.  There  is  nothing  in  the  record  to 
indicate  that  the  conclusion  reached  was  erroneous.  The  fact 
that  the  judgment  in  the  case  of  Carr  v.  Alexander  was  ren- 
dered against  W.  J  Alexander  personally  does  not  prevent  it 
from  being  a  valid  lien  against  the  property  of  the  plaintiff,  as 
was  adjudged  by  the  district  court.  If  that  judgment  was  erro- 
neous in  this  particular,  the  plaintiff  should  have  sought  to  have 
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it  corrected  by  iiioticii  for  a  new  trial  or  upon  appeal.  Having 
failed  to  pursue  this  course,  the  plaintiff  must  abide  the  conse- 
quences. 

The  judgment  is  «fBrmed. 

Affirmed. 


2B-5m    CHARLES  SCHATZLEIN  PAINT  COMPANY,  Eespond- 
-f  6^1  ENT,  V,  PASSMORE,  Appellant. 

31    624'. 

1~^'  (No.   1.404.) 

35       172i 

'26  500l  (Submitted  March  4.  1902.     Decided  May  12,  1002.) 
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Appeal — Tirns  —  Jurisdiction — Order  Denying  New  Trial — 
Question  Considprcd  —  Error  Witlwut  Prejudice  —  Jury — 
Weight  of  Evidence. 


I 


1.  Under  Code  of  CIyII  Procedure,  Sec.  1723,  Subd  2,  as  amended  by  Laws  of  i 
1899,  p.  147,  proytding  that  an  appeal  may  be  taken  within  ninety  days 

from  a  judgment  of  the  district  court  rendered  on  an  appeal  from  an  in- 
ferior court,  an  appeal  talcen  more  than  ninety  days  after  the  entry  of  such  \ 
Judgment  will  be  dismissed  for  want  of  Jurisdiction.                                                          | 

2.  Under  Code  of  Civil  Procedure,  Sec.  1170,  declaring  a  new  trial  to  be  a 
re-examination  of  an  issue  of  fact  in  the  same  court  after  a  trial  and 
decision,  and  Section  1171,  Subd.  7,  authorizing  a  new  trial  for  an  error 
of  law  occurring  at  the  trial,  duly  excepted  to  and  materially  affecting  the 
substantial  rights  of  the  moving  party,  the  point  that  the  complaint  fails 
to  state  facts  sufficient  to  constitute  a  cause  of  action,  made  by  demurrer, 
which  was  overruled  before  the  trial,  and  not  renewed  or  otherwise  pre- 
sented at  the  trial,  cannot  be  considered  on  an  appeal  from  an  order  deny- 
ing a  new  trial. 

3.  An  order  denying  a  new  trial  should  not  be  reversed  because  of  Inaccuracy 
in  the  instructions  which  clearly  did  not  result  in  prejudice  to  the  com- 
plaining party. 

4.  The  supreme  court  will  not  reverse  an  order  of  the  district  court  denying 
a  new  trial,  though  the  evidence,  as  it  appears  in  type,  seems  to  prepon- 
derate against  the  verdict,  since  the  weight  of  the  evidence  was  for  the 
Jury. 

Appeal  from  District  Court ,  Silver  Bow  County;  John  Lind- 
say, Judge. 
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Action  by  the  Charles  Sehatzleiii  Paint  Company  against 
C  S.  Passmore,  doing  business  as  Passmore  &  Co.  From  a 
judgment  for  plaintiff,  and  from  an  order  denying  a  new  trial, 
defendant  appeals.  Appeal  from  judgment  dismissed,  and 
order  denying  new  trial  affirmed. 

Mr.  Robert  McBride,  for  Appellant. 

The  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause- of  action.  It  is  a  settled  rule  of  pleading  that  perform- 
ance by  plaintiff  of  conditions  precedent  must  be  alleged.  (4 
Enc.  PI.  &  Prac.  628,  and  cases  cited ;  Loup  v.  Cal.  8.  Ry.  Co., 
63  Cal.  97 ;  Holmes  v.  Richet,  56  Cal.  307 ;  Cox  v.  McLaughlin, 
63  Cal.  196;  4  Enc.  PI.  &  Prac.  Sec.  "c,"  page  643;  29  Enc. 
Law,  page  926.) 

It  is  true  that  upon  defendant's  demurrer  being  overruled, 
an  answer  was  filed ;  but  we  do  not  understand  that  by  so  doing 
defendant  waives  his  objection  that  the  complaint  does  not  state 
a  cause  of  action  and  will  not  supj>ort  a  judgment.  The  ob- 
jection that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  mav  be  raised  for  the  first  time  on 
apjx'al.  (No.  o85,  Code  of  Civil  Procedure;  Bohn  v.  Dunphy, 
1  Mont.  340;  Territory  v.  Yirgmm  Road  Co,,  2  Mont.  96 
aUlette  v.  Hihhard,  3  Mont.  413;  Parfrrr  v.  Bond,  5  Mont.  1 
Foder  v.  \yUson,  5  Mont.  53;  Quirlc  v.  Clarl\  7  ]\[ont.  108 
White^e  v.  L'hchcr,  7  Mont.  473-477;  Raymond  v.  Wincettc, 
12  Mont.  551.) 

A  general  demurrer  is  not  waived  by  consenting  that  it  may 
be  overruled.  (Evans  v.  (Herhni,  38  Pac.  (Cal.)  725.)  There 
being  an  entire  absence  of  a  material  allegation,  the  defect  is 
not  cured  by  a  verdict  in  plaintiff's  favor.  (Richards  v.  Insur- 
ance Co.,  22  Pac.  (Cal.)  939;  see,  also,  4  Ency.  PI.  &  Prac. 
page  667,  and  cases  cited;  /rf.,  page  629;  Daley  v.  Russ,  86 
Cal.  114,  24  Pac.  808;  Jerome  v.  Stehhins,  14  Cal.  457.) 

Mr.  \Vm,  E.  Carroll,  for  Respondent. 


502  SciiATZLKix  Paint  Co.  v.  Passmoke.     [Mar.T.'02 

]\IR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the  bourt. 

These  are  appeals  by  the  defendant  from  the  final  judgment 
entered  against  him  imd  an  order  denying  his  motion  for  a  new 
trial. 

1.  The  action  \\as  commenced  in  the  court  of  a  nistice  of 
the  peace,  where  a  judgment  was  rendereil.  From  that  judg- 
]nent  an  api)eal  wiiS  taken  to  the  district  court,  where,  upon  a 
trial  de  novo,  the  present  judgment  was  given  and  entered  on 
October  28,  1S9S.  Xotice  of  appeal  therefrom  to  this  court 
was  served  on  April  20,  181)1),  and  tiletl  on  April  22,  181)1). 
Subdivi!-;i<  n  2  of  Section  1723  of  the  Code  of  Civil  Procedure, 
as  amended  in  181)1)  by  House  Bill  Xo.  124:  (Laws  of  1899, 
l)age  140),  provides  that  an  appeal  may  be  taken  to  the  supreme 
court  from  a  final  judgment  of  a  district  court  rendered  on  an 
appeal  from  an  inferior  court  within  ninety  days  after  the 
entry  of  such  judgment.  The  appeal  from  the  judgment,  not 
liavine;  been  taken  v.  itliin  iiinetv  davs  after  its  entrv  in  the  dis- 
trict  court,  must,  upon  our  own  motion,  be  dismissed  for  want 
of  jurisdiction  to  entertain  it.  (Morris  v.  McLaughlin,  25 
Mont.  151,  04  Pac.  219;  Warren  v.  llurnble,  26  Mont.  495,  08 
Pac.  851 ;  Madifjan  v.  llarrimjion,  2(5  :3iIont.  358,  67  Pac.  1121 ; 
Gallagher  v.  Cornelius,  23  Mont.  27,  57  Pac.  447.)  Whether 
Section  1724  of  the  (^ode  of  (^ivil  Procedure  re<]uires  the  no- 
tice of  appeal  to  be  filed  and  serveel  on  the  same  day  is  a  ques- 
tion reserved. 

2.  There  remains  for  consideration  the  appeal  from  the 
order  refusing  i  new  trial.  It  is  contended  that  tlie  cewuplaint 
fails  to  state  facts  sufficient  to  constitute  a  cause  of  action.  This 
point  was  made  by  demurrer,  which  w^as  overruled  before  the 
trial  e)f  the  issues  oi  fact,  and  the  objection  raising  this  point 
was  not  renewed  or  otherwise  presenteel  during  the  trial.  A 
new  trial  is  a  re-examination  of  an  issue  of  fact  in  the  same 
court  after  a  trial  and  decision  by  a  jurj'  or  court,  or  by 
referees.  (Section  1170,  Code  of  Civil  Procedure.)  One  of 
the  causes  for  which,  on  apj)lication  of  the  party  aggrieved,  the 
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verdict  or  other  Jecition  may  be  vacated  and  a  new  trial  granted, 
is  an  error  in  law  occurring  at  the  trial,  duly  excepted  to  by 
him  and  materially  affecting  his  substantial  rights.  (Subdi- 
vision 7,  Sec.  1171,  (^'ode  of  Civil  Procedure.)  If  tlie  court 
Avas  wrong  in  overruling  the  demurrer,  the  error  did  not  occur 
at  the  trial,  and  cannot  be  reached  by  the  motion  for  a  new 
trial.  It  could  ])rop('rly  be  presented  on  appeal  from  the  judg- 
ment, but,  as  that  attempted  appeal  must  l>e  dismissed,  we  are 
l)recluded  from  inquiring  into  the  sutKciency  of  the  complaint. 

•5.  The  other  s])ecificatiGns  of  error  we  have  examined. 
After  a  careful  consideration  of  the  entire  record,  we  are  of  the 
opinion  that  no  one  of  them  is  meritorious.  The  instnictions 
of  which  complaint  is  nuule  are  doubtless  opeii  to  objection  on 
the  score  of  inaccuracy,  but  it  is  clear  that  error  prejudicial  to 
the  defendant  did  not  result  therefrpm.  With  resj>ect  to  the 
verdict,  we  observe  that  wliile  the  evidence,  as  it  appears  in 
type,  seems  to  ])reponderate  in  favor  of  the  defendant,-  it  was 
nevertheless  sulKcieni:  to  justify  the  verdict  against  him.  The 
weight  of  the  evidence  was  for  the  jury. 

The  attempted  ap])eal  from  the  judgment  is  dismissed,  and 
the  order  denying  a  new  trial  is  affirmed.  Ix't  remittitur  issue 
forthwith. 


STILLIXGEK  Applllant.  r.  PABLO  et  al.,  Kespoxdexts. 

(Xo.   1.438.) 
(Submitted  April  14,  1902.     Decided  May  12,  1002.) 

Appeal  from  Di'i'rici  Court,  Missoula  County ;  F,  11.  Woody, 
Judge, 

AcTiox  bv  Charles  A.  Stillineer  aiiainst  ^lichael  Pablo  and 
another,  as  exec'utois  of  (^harles  Allard,  deceased.  From  a 
judgment  of  nonsui"*,  plaintiff  appeals.     Affirmed. 
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Mr.  S.  G,  Murray,  and  Mr.  L.  J.  Knapj),  for  Appellant. 

Messrs.  Marshall  &  Stiff,  for  Respondents. 

MR.  JUSTICE  MILBURX  delivered  tlie  opinion  of  the 
conrt. 

In  this  cause,  after  the  testimony  on  the  part  of  the  plaintiff 
was  concluded,  the  court  granted  a  motion  of  the  defendants 
for  a  nonsuit,  and  rendered  and  caused  to  be  entered  judgment 
in  favor  of  defeadants  dismissing  the  action  and  for  costs.  The 
plaintiff  has  appealed. 

The  cause  was  submitted  to  this  court  on  briefs,  without  oral 
argument.  We  have  carefully  examined  the  record  on  appeal, 
and  fully  considered  the  briefs  of  counsel.  Wo  do  not  discover 
any  error  of  the  court  prejudicial  to  the  appellant.  The  order 
granting  the  plaintiff  a  nonsuit  was  properly  granted,  and  the 
judgment  is  therefore  affirmed. 

Affirmed. 


STATE,  Respondent^  v.  DEMPSEY,  Appeluvnt. 
On  iroTiON  TO  Dismiss  Appeal. 

(No.  1,800.) 
(Submitted  May  19,  1902.     Decided  May  26,  1902.) 

Criminal  Laic — Appeal — Escape — Absen/'.e  froin  Jurisdiction. 

Where  one  convicted  of  marder  appealed,  and  thereafter  cscai>ed  and  ilcd  beyond 
the  jurisdiction  of  the  court,  the  appeal  should  be  dismissed  on  condition 
that,  If  he  surrender  himself  within  a  stated  time,  the  appeal  would  I'D 
reinstated. 
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Aiipcal  from  Dislrict  Vouii,  iSih'cr  Bow  County;  William 
Clancy,  Judtfe. 

1'etkr  Uempsey  was  convicted  o£  iimriler,  and  apptnls.    Ap- 
peal dismissed  condition  ally. 

Mr.  TliMiuis  A.  Morrin,ioT  Appellant. 

-Vr.  James  Donovan,  AUorney  General,  for  the  State. 

JIU.  THIKF  .irSTICE  BRAXTLY  delimed  tiie  opinion 
of  the  court. 

■  The  defendant  \v,;s  convicted  of  nuirder  of  the  first  degree, 
and  condemned  to  death.  He  thereupon  appealed  to  this  conrt 
fnmi  the  jndginent  of  conviction,  and  from  an  order  denying 
hitii  a  new  trial.  Pending  his  appeal  he  was  confined  in  the 
jail  of  Silver  Boh-  county,  the  place  of  his  trial,  hnt  escaped 
tlierefroin,  and  is  now  Iw'vond  the  jurisdiction  of  this  court. 
The  attorney  general,  having  shown  the  fact  of  the  defendant's 
escape  and  ah^i^nce  from  the  jurisdiction,  has  submitted  a  mo- 
tion asking  that  the  iippeal  be  dismissed. 

The  rule  is  well  fcettled  that  an  appellate  court  will  refnse  to 
hear  an  appeal  m  a  criminal  case  unless  the  appellant  is  within 
the  jurisdiction,  either  by  being  in  actual  custody,  or  nnder  bail 
for  his  appearance  tn  abide  further  orders  in  the  case  when  the 
TPmitHUir  issues  to  the  trial  court.     The  reason  of  the  rule 
is  well  statetl  in  Coonmovwealth  v.   Andrevs^  07  Mass.   ."i-tS, 
as  follows:     "The  defendant,  by  escaping  from  jail,  wl 
was  held  for  the  pnriMtse  of  prosecuting  these  exccptio 
abiding  the  judgment  of  the  court  thereon,   has  volu 
withdrawn  himr-elf  J'n>m  the  jurisdiction  of  the  court, 
not  jjresent  in  person,  nor  can  he  l>o  heard  by  attorney.    . 
ing  would  avail  nothing.     If  a  new  trial  should  be  orde 
is  not  here  to  answer  further;  if  th"  exceptions  are  ove 
a  sentence  cannot  Ik;  pronoimced  and  executed  ujion  him 
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Mr,  S.  G.  Murray,  and  Mr.  L,  J.  Knapp,  for  Appellant.  1 

Messrs.  Marshall  <£  Stiff,  for  Respondents. 

MR.  JUSTK^E  MILBURX  delivered  tlic  opinion  of  the 
conrt. 

In  this  cause,  after  the  tesrimony  on  the  part  of  the  plaintiff 
was  concluded,  the  court  granted  a  motion  of  the  defendants 
for  a  nonsuit,  and  rendered  and  caused  to  be  entered  judgment 
in  favor  of  defendants  dismissing  the  action  and  for  costs.  The 
plaintiff  has  appealed. 

The  cause  was  submitted  to  tliis  court  on  briefs,  without  oral 
argument.  Wo  have  carefully  examined  the  record  on  appeal, 
and  fully  considere<l  the  briefs  of  counsel.  Wo  do  not  discover  . 
any  error  of  the  court  jjrejudicial  to  the  ap|>ellant.  The  order 
granting  the  plaintiff  a  nonsuit  was  properly  granted,  and  the 
judgment  is  therefore  affirmed. 

A/prmcd. 


STATE,  Respondent^  r.  DEilPSEY,  Appet-lant. 
On  ifoTioN  TO  Dismiss  Appeal. 

(No.  1,800.) 
(Submitted  May  19,  1902.     Decided  May  26,  1902.) 

Criminal  Law — Appeal — Escape — Absence  from-  Jurisdiction. 

Where  one  conTicted  of  murder  appealed,  and  thereafter  rgcai)ed  and  ilcd  beyond 
the  Jurisdiction  of  the  court,  the  appeal  should  be  dismissed  on  condition 
that.  If  he  surrender  himself  within  a  stated  time,  the  appeal  would  !« 
reinstated. 
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Appeal  from  District  Court,  Silver  Bow  County ;  William 
Clancy,  Judge. 

Peter  Dempsey  was  convicted  of  murder,  and  appn^als.  Ap- 
peal dismissed  conditionally. 

Mr.  lliomas  A.  Morrln,  for  Appellant. 

Mr.  James  Donovan,  Attorney  General,  for  the  State. 

:MR.  chief  justice  BRAXTLY  delivered  the  opinion 
of  the  court. 

"  The  defendant  wr.s  convicted  of  murder  of  the  first  decree, 
and  condemned  to  death.  He  thereupon  appealed  to  this  court 
from  the  judgment  of  conviction,  and  from  an  order  denying 
him  a  new  trial.  Rending  his  appeal  he  was  confined  in  the 
jail  of  Silver  Bow  county,  the  place  of  his  trial,  but  escaped 
therefrom,  and  is  now  Ix^vond  the  jurisdiction  of  this  court. 
The  attorney  general,  having  shown  the  fact  of  the  defendant's 
escape  and  absence  from  the  jurisdiction,  has  submitted  a  mo- 
tion asking  that  the  appeal  be  dismissed. 

The  rule  is  well  &ettled  that  an  appellate  court  will  refuse  to 
hear  an  appeal  In  a  criminal  case  unless  the  appellant  is  within 
the  jurisdiction,  either  by  being  in  actual  custody,  or  under  bail 
for  his  appearance  to  abide  further  orders  in  the  case  when  the 
remittitur  issues  to  the  trial  court.  The  reason  of  the  rule 
is  well  stated  in  Commonwealth  v.  Andretrs,  07  Mass.  543, 
as  follows:  "The  defendant,  by  escaping  from  jail,  where  he 
was  held  for  the  purpose  of  prosecuting  these  exceptions  and 
abiding  the  judgment  of  the  court  thereon,  has  voluntarily 
withdrawn  him!?elf  frDm  the  jurisdiction  of  the  court,  lie  is 
not  present  in  person,  nor  can  he  he  heard  by  attorney.  A  hear- 
ing would  avail  nothing.  If  a  new  trial  should  be  ordered,  he 
is  not  here  to  answer  further ;  if  th^  excej)tions  are  overmled, 
a  sentence  cannot  be  pronounced  and  executed  upon  him.     The 
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attorney  general  ha^  a  right  to  ask  that  he  should  be  present  to 
receive  the  jiulipnent  of  the  court.  (1  Chit.  Cr.  Law,  063; 
Ileg.  V.  Caudirell,  17  Q.  B.  50:].)  So  far  as  the  defendant  has 
any  right  to  l)e  heard  under  the  constitution,  he  must  be  deemed 
to  have  waived  it  1>\  escaping  from  custody  and  failing  to  ap- 
pear and  projiCf-ute  his  'exceptions  in  person,  according  to  the 
order  of  court  under  which  he  was  conmiitted."  The  cases  in 
which  the  courts  have  adopted  and  applied  the  same  rule  are 
numerous.  The  following  are  in  ptjint :  McGoirati  v.  People, 
104  111.  100,  tl  Am.  Kep.  87;  Gentry  v.  Siaie,  91  Ga.  669, 
17  S.  E.  956 ;  Smith  v.  T.  S.,  94  V,  S.  97,  24  L.  Ed.  32 ;  Hanv- 
ilton  V.  State  (Tex.  (V.  App.),  23  S.  W.  6S3 ;  State  v.  Sites, 
20  W.  Va.  13;  People  v.  Bedifujer,  55  (^al.  290,  36  Am.  Rep. 
32;  State  v.  Handy  (Wash.),  67  Pac.  1094;  Woodson  v.  State, 
19  Fla.  549. 

In  People  v.  (Jenei,  59  X.  Y.  SO,  17  Am.  Rep.  315,  the  de- 
fendant, having  been  convicte<l  of  felony,  escaped  from  custody, 
and  was  a  fugidve  from  justice.  When  he  escaped,  there  was 
j)ending  on  his  Ix'half  an  application  to  the  trial  court  for  settle- 
ment of  his  proixjsed  bill  of  exceptions.  The  court  declined  to 
consider  the  ai)j)lication,  on  the  ground  that  the  defendant  was 
at  tlie  time  ''a  fugitive  at  large,  and  beyond  the  control  and 
without  the  pnwer  of  the  authorities  of  this  state;  he  having 
made  his  escape  and  al)sconded  from  their  custody  after  his 
conviction,  and  vliile  awaiting  the  action  of  the  court  u}X)n  it.'' 
Upon  a])plication  to  the  su])renie  court  for  mandamus  to  compel 
a  settlement,  the  writ  was  refused.  The  appellate  court,  in 
affirming  the  or  ler,  haid  :  **When  a  person  charged  with  felony 
has  escaped  out  (d  custody,  no  order  or  judgment,  if  any  should 
be  made,  can  be  enfcrced  against  him ;  and  courts  will  not  give 
their  time  to  proceedings  which,  for  their  effectiveness,  must 
de])end  upon  the  coii^H^nt  of  the  person  charged  with  crime.  The 
fact  that  in  this  state  the  law  allows  proceeding;^  on  writs 
of  error  without  requiring  the  actual  presence  of  the  criminal 
in  court  does  not  at  all  conflict  with  the  view  that  steps  will  not 
be  allowed  to  be  taken  on  his  behalf  when  he  is  no  longer  in 


26  Mont] 


Ix  KK  Weed. 


507 


custody  or  on  bail,  but  has  fled  from  the  custody  of  the  law. 
His  presence  m  court  is  necessary  when  he  is  to  be  tried,  or 
when  some  sentv^nce  or  judgment  involving. his  corporal  punish- 
ment is  to  be  pronounced.  His  being  in  custody  is  necessary 
to  any  step  for  or  against  him,  except  such  as  may  be  taken  to 
bring  him  again  into  custody.  All  the  cases  which  consider  the 
question  seem  to  coi^.cur  in  the  view  that  an  escaped  prisoner 
cannot  take  anv  action  before  the  court.'' 

In  some  cases  the  courts  have,  on  motion,  peremptorily  dis- 
missed the  writ  of  error  or  a])peal.  The  prevailing  rule  seems 
to  be,  however,  not  to  make  the  order  of  dismissal  final  until 
the  defendant  !ias  had  an  opportunity  to  surrender  himself  to 
the  proper  custody  and  submit  to  the  jurisdiction  of  the  court. 
We  adopt  tliis  as  the  better  rule,  and  direct  the  following  order 
to  l>e  entered:  It  is  ordered  that  the  appeal  stand  dismissed, 
provided  that^  if  the  defendant  returns  to  the  jurisdiction  and 
delivers  himself  to  custody  on  or  before  August  4th  next,  the 
appeal  may  be  reinsh'ted.  The  remittitur  will  1)e  withheld  until 
that  date. 


Ix  RE  WEED. 


(No.   1,744.) 


(Submitted  March  28,  1902.     Decided  May  26,  1902.) 


A  ttorneys — D  isha  nrwnt — Deceit — Malpractice, 


28    6071 
f28    366 


An  ttttorney-at-law  who,  after  having  entered  into  a  contract  to  sell 
land  to  a  third  party,  and  after  having  received  a  part  of  the  purchase 
price,  deeded  the  land  to  a  mortgagee  thereof,  the  latter  having  threat- 
ened foreclosure,  and  having  no  knowledge  of  the  agreement  to  sell, 
and  w^ho  afterwards,  notwithstanding  that  he  had  thus  parted  with  all 
title,  accepted  further  payments  on  the  contract  from  the  third  party, 
without  informing  him  of  the  actual  situation,  and  later  falsely  repre- 
senting to  him  that  the  title  was  Involved  in  an  estate  in  another  state, 
but  that  he  would  be  able  soon  to  convey,  was  guilty  of  acts  neces- 
sarily involving  deceit,  and.  though  a  criminal  prosecution  was  barred 
by  lapse  of  time,  was  liable  to  disbarment  proceedings. 
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2.  An  attorney-at-iaw  who,  having  been  employed  to  collect  claims  against 
a  corporation,  falsely  represented  to  his  client's  attorney  In  fact  that 
the  corporation  was  settling  on  a  basis  of  50  per  cent,  only,  and  that 
he  would  retain  10  per  cent,  as  his  fee,  and  obtained  authority  to  settle 
on  such  terms,  and  who,  notwithstanding,  collected  73  per  cent,  on  one 
claim  and  60  oer  cent,  on  another,  and  turned  over  to  the  attorney  in 
fact  only  45  per  cent,  of  each  claim,  and  afterwards  permitted  judgment 
to  go  against  him  by  default  for  the  balance,  taking  no  steps  to  have  it 
set  aside,  was  guilty  of  malpractice  and  deceit  as  an  attorney,  and 
liable  to  d'sbarment  proceedings. 

3.  In  disbarment  proceedings,  the  institution  and  conclusion  of  a  criminal 
action  against  the  accused  is  not  always  essential  as  a  prerequisite  to 
an   investigation   by   the   supreme  court  of  matters  constituting  a  felony. 

PROCEEDiNCis  for  the  disbarment  of  Elbert  D.  Weed,  as  attor- 
ney.    »Tudginent  of  siisj>en8ion  entered. 

M)\  X.  W.  McConnelK  for  Aeeused. 

Mr.  James  Donovan,  Attorney  General,  amicus  curiae. 

^\\i.  JUSTirE  PIGOTT  delivered  the  opinion  of  the  court. 

Disbarment.  Original.  This  is  a  proceeding  for  the  disbar- 
ment of  Elljert  1).  Wee<l,  Esquire,  institute<l  on  Xovcmber  23, 
1901.  On  January  13,  1902,  objections  to  the  several  accusa- 
tions were  sustain.jd,  with  leave  to  amend  the  petition  and  at- 
tacli  ])roper  verifications  within  20  days,  (/n  re  Weed,  20 
Mont.  241,  07  Pac.  308.)  An  amended  petition  was  filed  on 
January  23,  to  whieli  the  accused  answered  by  filing  objections 
to  tlie  sufliciency  of  each  accusation.  His  objections  to  the  first 
four  accusations,  l)eing  without  merit,  were  overruled.  The  ob- 
jections to  the  fifth  f.nd  last  accusation  w^ere  sustained,  and  that 
accusation  dismissed.  An  answer  to  the  merits  w^as  filed  on 
February  18,  1902,  and  on  March  27  and  28  the  cause  was 
tried  by  the  court. 

1.  We  are  not  t-iitisfied  Avith  the  truth  of  the  material  alle- 
gations constituting:  the  fourth  accusation,  and  therefore  dis- 
miss it  as  not  proved.  There  remain  for  consideration  three 
accusations. 

2.  The  first  accusation  charges  the  accused  with  the  com- 
mission of  acts  necessarily  involving  deceit  (whether  the  deceit 
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Avas  an  independent  crime  we  do  not  decide),  and  also  a  viola- 
tion of  Section  200  of  tlie  Fourth  Division  of  the  Compiled 
Statutes  of  1887.  Briefly  stated,  the  averments  are  these:  On 
December  7,  1894,  Weed,  who  then  was,  ever  since  has  been, 
and  now  is,  an  attorney  and  counselor  of  this  court,  entered  into 
a  written  contract  of  sale  with  one  Mayer,  whereby,  **for  and 
in  consideration  of  $125.00  paid  by  said  Mayer  to  said  Weed, 
the  latter  agrees  to  and  w^ith  said  Mayer  to  sell  and  convey 
eighty  (80)  acres  of  land  in  a  square  tract  off  the  southwest 
corner  of  the  southeast  quarter  (14)  of  section  7,  T.  11  X., 
R.  3  W.,  at  the  rate  of  ten  dollars  per  acre,  to  be  paid  as  fol- 
lows: $125.00  doMn,  the  receipt  whereof  is  hereby  acknowl- 
edged; $200.00  on  or  before  January  15,  1895;  $175.00 
on  or  before  March  1,  1895;  $300.00  on  or  before 
December  1,  '95."  This  contract  was  not  recorded.  Weed 
was  then  the  owner  in  fact,  as  well  as  by  the  record,  of  the  land, 
which  lies  in  Lewis  jind  Clarke  county,  Montana.  On  or  about 
April  17,  1895,  Mayer  paid  to  Weed  $200  as  part  of  the  pur- 
chase price,  which  fchould  have  been  paid  on  January  15,  and 
the  further  sum  of  $175  as  the  installment  w^hich  was  due  on 
March  1,  1895.  Before  these  payments  were  made,  and  on 
April  2,  1895,  Wec:l,  well  knowing  that  he  was  not,  and  would 
not  be,  able  to  convey  title  to  Mayer,  knowingly,  and  with  intent 
to  defraud  Mayor,  ard  feloniously,  for  a  valuable  consideration, 
granted  to  one  Luther  F.  Smith,  by  deed  of  conveyance  of  that 
date,  the  land  alreidv  sold  to  Mayer,  which  deed  to  Smith  was 
duly  recorded  on  April  15,  1895.  At  the  time  of  the  grant  to 
Smith,  ]\Iayer  was  not  residing  on  the  land,  nor  was  there  any- 
thing to  put  Smith  en  notice  that  any  i)erson  other  than  Weed 
had  an  interest  in  it.  The  deed  to  Smith  invested  him  with  the 
fee-simple  legal  title,  without  any  reservation  or  exception  what- 
ever ;  and  thereafter  Weed  had  no  interest  in  the  land,  nor  con- 
tract bv  which  he  could  ever  obtain  title  to  it.  Weed  did  not 
inform  Mayer  that  he  intended  to  grant,  or  that  he  had  granted, 
the  land  to  Smith,  and  did  not  notify  Smith  that  he  had  there- 
tofore agreed  to  sell  to  Mayer.     Because  of  his  implicit  confi-' 
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denee  in  the  integriiy  of  Weed,  flayer  omittcKl  to  examine  the 
records  to  ascertain  the  condition  of  the  title.  The  transfer  to 
Smith  was  falselv  and  fraiidulentlv  made  with  intent  on  Weed's 
part  to  defraud  Mayer  of  the  land  and  of  the  money  lie  had  paid 
upon  the  contract.  Wee<l  knowingly  and  fraudidently  con- 
cealed from  Mayer  the  fact  of  the  transfer  to  Smith,  with  the 
deliberately  planned  purpose  and  intent  to  cheat  and  defraud 
!Mayer  and  induce  l.im  to  pay  the  remainder  of  the  purchase 
price,  and  thus  to  defraud  him  of  all  payments  which  he  might 
thereafter  make.  Weed  was  and  is  utterly  insolvent.  In  August, 
181)5,  Mayer  tendered  to  Weed  the  remainder  of  the  purchase 
price,  and  demanded  a  deed,  but  Weed  then  and  <ifterwards 
falselv  and  fraudulently  stated  to  IMaver  that  he  could  not  at 
the  time  comply  wilh  the  demand,  for  the  reason  that  the  title 
was  involved  in  an  estate  in  Wisconsin,  in  which  several  minor 
heirs  were  inter?sted,  but  expected  to  make  title  in  a  few  days. 
Mayer  did  not  learn  of  the  transfer  to  Smith  until  Septeml>er, 
1901,  when  the  daughter  and  grantee  of  Smith  demanded  pos- 
session of  the  land.  Since  April  2,  1895,  Weed  has  been  a 
stranger  to  the  title.  lie  is  unable  to  convey  to  flayer,  has  had 
no  control  over  the  land,  and  no  means  or  device  whereby  he 

could  or  can  obtain  title.     The  statutes  of  limitation  bar  anv 

• 

criminal  action  ajrainst  Wei^d.  He  refuses  to  reimburse  Slaver 
or.  return  the  money  received,  but  offers  a  note  for  $250  in  full 
satisfaction. 

By  his  answer  the*  accused  denies  that  any  of  the  sums  paid 
bv  Maver  were  Daid  after  April  2,  1895 ;  denies  everv  alle^jra- 
tion  of  fraud  and  deceit ;  pleads  that  at  the  time  the  contract 
v/as  made  the  land  was  mortgaged  to  Luther  F.  Smith,  a  resi- 
dent of  Wisconsin,  which  mortgage  was  of  record,  and  that  the 
accusesd  explained  fully  to  flayer  at  the  time  the  fact  of  the 
incumbrance,  and  that  Mayer  accepted  the  contract  subject  to 
the  mortgage;  that  he  at  all  times  expected,  and  still  expects 
and  intends,  to  discharge  the  mortgage,  and  to  execute  a  deed 
to  Mayer  convoying  a  perfect  title  upon  payment  of  the  re- 
mainder owing  by  the  latter;  that  subsequently,  and  on  April 
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2,  1895,  without  his  fault,  and  on  account  only  of  depreciation 
in  values,  and  business  reversals  beyond  his  control,  the  accused 
"Nvas  unable  to  pay  the  amount  secured  by  the  mortgage  when  it 
became  due,  which  w^as  prior  to  the  1st  day  of  April,  1895,  and 
Smith,  being  al>out  to  begin  a  suit  to  foreclose,  the  accused, 
under  compulsion  of  the  threatened  suit,  and  only  to  save  the 
expense  thereof,  was  compelled  to  give  to  Smith  a  deed  to  the 
land  and  other  lands  covered  by  the  mortgage;  that  at  the  time 
of  the  execution  of  the  deed  there  was  a  full,  complete,  and 
binding  agreem.^nt  l)etween  Smith  and  the  accused,  by  tlie 
'terms  of  whicli  Smith  was  to  reconvey  to  the  accu^d  upon  pay- 
ment of  the  amount  w4iich  might  then  be  due  from  him  to 
Smith. 

At  the  trial  the  following  facts  were  either  admitted  or 
proved  beyond  a  reasonable  doubt  to  exist:  In  1884  the  accused 
made  his  interest-bearing  note  to  Smith  for  $1,400.  Payment 
of  this  note  was  secured  by  a  mortgage  made  by  the  accused  of 
certain  lands  ovvned  by  him,  including  tlie  80  acres  afterwards 
contracted  for  by  Mayer.  The  mortgage  was  of  record.  On 
December  7,  1894,  tlie  contract  between  Weed  and  Mayer  was 
entered  into,  ind  $125  paid  down  by  Mayer.  A  few  months 
thereafter,  on  April  2,  1895,  Weed  conveyed  by  deed  of  bar- 
gain and  sale  to  Smith  tlie  full  legal  title  to  all  the  land  mort- 
gaged, the  deed  ix-iiig  silent  as  to  the  contract  with  Mayer.  The 
negotiations  for  a  settlement  were  carried  on  between  Smith's 
counsel  at  Helena  and  Weed,  and  covered  a  period  of  several 
years.  These  xinally  resulted  in  an  agreement  whereby,  in  sat- 
isfaction and  dischai'ge  of  the  mortgage,  Smith  was  to  take  the 
property  at  a  valuaiion  of  $3,100,  and  a  note  of  the  accused 
for  $3,300, — the  debt  then  amounting  to  $6,400.  The  accused 
was  hopelessly  insolvent.  In  the  language  of  Smith's  counsel: 
*'The  amount  v»'as  v.  large  amount  of  money,  something  over 
$(),000.  Ifhad  been  running  for  ten  years,  and  every  one  was 
very  anxious  to  have  it  settled  up.  You  [the  accused]  and  I 
had  numerous  laoetirigs  and  negotiations,  covering  a  long  period 
of  time,  possibly  three  or  four  years;  and  finally  the  best  we 
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could  do  was  lo  have  the  property  appraised,  and  give  you 
credit  for  the  amount  so  fixed,  and  you  give  a  new  note  for  the 
balance.  *  *  *  My  recollection  is  that  it  was  rather  a 
hopeless  proposition,  and  you  were  obliged  to  give  a  note  for 
$3,300  over  and  above  this  credit  [of  $3,100  represented  by 

• 

the  land]."  Pursuant  to  this  arrangement,  the  deed  of  April 
2,  1805,  was  made,  and  a  note  for  $3,300  given  to  Smith.  The 
accused  never  infoniied  Maver  that  he  intended  to  convev,  or 
had  conveyed,  the  Innd  to  Smith;  nor  did  Smith's  counsel  or 
Smith  ever  hear  of  the  Mayer  contract,  the  accused  preserving . 
silence  in  respect  of  it.  The  deed  was  recorded  on  April  15, 
1895.  On  the  I7tli,  18th,  or  19th  of  the  same  month  Mayer 
paid  to  the  accused  persooially  the  installments  of  the  purchase 
price  due  in  January  and  March,  amounting  to  $375,  and  at 
the  same  time  naid  to  him  $8.60  as  interest  at  the  rate  of  12  per 
cent,  yearly  thereon  from  the  times  when  these  several  pay- 
ments should  have  l>een  made  to  April  15.  Mayer  did  not 
learn  of  the  deod  to  Smith  until  September,  1901,  when  Smith's 
daughter,  who  was  then  and  is  now  the  ow^ner  of  the  land,  dis- 
possessed IMayer.  The  latter,  deeming  himself  the  owner,  had 
been  in  posses3ion  since  April,  1895,  and  had  made  permanent 
and  valuable  improvements.  In  August,  1895,  and  subse- 
quently, on  different  occasions,  Mayer  offered  to  pay  to  the  ac- 
cused tlie  remainder  of  the  purchase  price  upon  receiving  a 
good  title;  but  the  accused  falsely  stated  that  because  Smith 
was  dead  and  his  estate  involved  in  the  Wisconsin  courts,  or 
because  there  wctc  several  minor  heirs  of  Smith  (the  accused 
testifying  to  the  giving  of  the  former,  and  other  witnesses 
to  the  giving  of  the  latter,  reason),  he  was  imable  immediately 
to  make  a  deed  to  the  land,  though  he  was  willing  to  receive 
from  Mayer  the  last  installment  of  the  purchase  price,  assuring 
Mayer  that  he  "expected  to  have  everything  in  shape  in  a  few 
<lays  to  make  your  title  good."  The  accused  repeated  these 
false  excuses,  wliich  Mayer  believed,  as  late  as  the  summer  of 
1899.  At  no  time  prior  to  February  19,  1902,  which  was  after 
the  amended  petition  in  this  proceeding  was  filed,  did  he  have 
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any  agreement  with,  or  option  from,  Smith  or  Smith's  suc- 
cessor in  interest,  nnder  which  he  had  the  right  or  privilege 
of  repurchasing  the*  land.  His  assertion  to  the  contrary  is, 
according  to  the  only  reasonable  inferences  to  be  drawn  from 
his  own  testimony,  manifestly  an  afterthought,  and  wholly 
false.  He  admits  that  he  did  not  disclose  to  Mayer  the  fact 
of  the  deed  to  Smith  having  been  made,  and  he  assigned  false 
reasons  Avhy  he  could  not  convey  title  to  Mayer.  He  has  never 
paid,  in  whole  or  in  part,  the  money  received  from  Mayer. 

In  the  foregoing  statement  we  have  not  attempted  to  detail 
all  the  items  of  evidence  which  tend  to  prove  the  accused  guilty 
of  the  felony  and  of  the  deceit  charged  in  the  first  accusation. 
We  have  contented  ourselves  ivith  a  recitation  of  some  of  the 
most  salient  conclusions  of  fact  necessarily  deducible  from  the 
evidence.  That  he  knowingly  and  fraudulently  sold  the  land 
to  Smith  for  a  /aluable  consideration  after  he  had  executed  the 
agreement  for  its  sale  to  Mayer  was  proved  beyond  a  reason- 
able doubt.  That  he  practiced  a  deceit  upon  Mayer  in  receiv- 
ing the  $383.60,  after  he  had  parted  with  every  shred  of  title 
to  the  land,  is  o&  clear  as  any  fact,  not  susceptible  of  mathe- 
matical demonstration,  can  possibly  be.  A  criminal  action 
under  Section  200,  sup-a^  is  barred  by  lapse  of  time ;  but  this 
does  not  preclude  an  investigation  by  the  courts  into  the  moral 
fitness  of  a  counselor  at  law  to  remain  a  member  of  the  most 
honorable  and  useful  of  the  learned  professions.  If  the  ac- 
cused could  be  prosecuted  criminally  under  the  provisions  of 
Section  200,  supra,  Ave  should,  of  course,  refuse  (in  so  far  as 
the  matters  constituted  a  public  offense)  to  entertain  jurisdic- 
tion of  the  first  accusation, — which  charges  a  feloiiy,  and  also 
gross  misconduct,  involving  moral  turpitude,  in  matters  not 
pertaining  to  the  office  of  counselor, — until  the  usual  powers 
of  trial  courts  of  criminal  cognizance  had  been  invoked.  (In 
re  Wellcome,  23  Mont.  140,  213,  58  Pac  45.)  In  the  present 
case,  however,  it  Avould  be  useless  to  require,  as  prerequisite  to 
an  investigation  by  this  court  of  the  matters  constituting  a 
felony,  the  institution  and  conclusion  of  a  criminal  action  by 
Vol  XXVI-aa 
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complaint^  information,  or  indictment,  for  such  an  action  is 
barred  by  the  statute  of  limitations.  Nor  is  a  previous  con- 
viction essential.     {In  re  Wellcome^  23  Mont.   213,  and  cases 

cited  on  pages  225  and  226,  58  Pac.  47 ;  Boston  Bar  Association 
V.  Greenhood,  168  Mass.  169,  182,  laS,  46  N.  E.  568;  Cowley 
V.  O'Comiell,  174  Mass.  253,  53  N.  R  1001,  54  X.  E.  558; 
Delano's  Case,  58  X.  H.  5,  42  Am.  Rep.  555.) 

We  find  the  accused  guilty  as  charged  in  the  first  accusation. 

3.  The  second  aiid  third  accusations  may  be  considered  to- 
gether. By  them  the  accused  is  charged  with  malpractice  and 
deceit  as  an  attorney  and  counselor.     In  August  or  September, 

1900,  one  Angell  and  one  Schwendinger  employed  the  accused 
to  examine  into  the  matter  of  the  receivership  of  a  certain  min- 
ing company  againjt  which  they  held  claims.  They  desired  to 
have  the  order  appointing  the  receiver  vacated,  so  that  their 
demands  might  be  paid  out  o£  the  property  of  the  company. 
The  accused  investigated  the  question  and  was  paid  for  the 
advice  he  gave.  The  claims  Avere  left  in  his  hands  for  collec- 
tion. In  December,  1900,  he  prepared  and  caused  to  be  filed, 
in  behalf  of  his  clients,  notices  of  laborers'  liens  based  upon 
these  claims.  In  April,  1901,  at  the  request  of  Angell  and 
Schwendinger,  he  drafted  powers  of  attorney  appointing  one 
Davis  their  attorney  in  fact  to  collect  the  demands.    In  August, 

1901,  learning  ihat  the  company  was  settling  the  claims  against 
it,  he  went  to  Davis  and  falsely  informed  him  that  the  company 
was  settling  the  claims  on  the  basis  of  50  per  cent,  only,  that 
it  would  not  pay  more,  and  that  of  such  amounts  he  (the  ac- 
cused) would  retain  10  per  cent,  as  his  fee  or  commission. 
Davis  authorized  him  to  settle  on  the  terms  suggested.  There- 
upon the  accused  collected  75  per  cent  of  the  Angell  claim 
and  66  per  cent,  of  the  Schwendinger  claim.  He  turned  over 
to  Davis  45  per  cent,  of  the  face  value  of  each  demand,  and 
kept  the  remainder,  Davis  and  his  principals  afterwards  dis- 
covered that  the  company  had  paid  the  accused  a  greater  pro- 
portion of  the  demands.  Subsequently  Angell  sued  the  accused 
to  recover  the  vlifference  between  the  amount  received  by  him 
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and  the  amount  accounted  for.  The  accused  was  personally 
served  with  summons,  made  default,  and  suffered  judgment  to 
go  against  him.  Thft  judgment  has  not  been  paid.  He  testified 
that  he  fully  intended  to  defend  the  action  and  interpose  a 
counterclaim  for  professional  services,  but  had  occasion  to 
leave  Helena,  where  the  action  was  pending,  and  while  absent 
for  a  few  days  judgment  was  taken.  He  offers  no  reason  why 
he  omitted  to  move  the  vacation  or  setting  aside  of  the  judg- 
ment. This  is  but  one  of  the  items  of  evidence  tending  to 
prove  the  charges. 

The  accused  i§  found  guilty  of  the  malconduct  alleged  in  the 
second  and  third  accusations. 

The  acts  constituting  the  crime,  and  the  substantive'  deceit 
alleged  in  the  first  accusation,  were  committed  seven  years  ago, 
although  the  affinnative  deception  serving  to  characterize  them 
was  continued  until  1899,  or  even  later.  The  malconduct 
charged  in  the  second  and  third  accusations  may  possibly  have 
been  the  result  of  a  mistaken  idea  of  the  accused  that  his  pro- 
fessional duty  in  respect  of  the  demands  had  ceased,  and  that 
he,  as  broker,  was  dealing  at  arms'  length  with  the  agent  of 
his  former  clients,  and  was  under  no  obligation  to  disclose 
frankly  and  fully  his  knowledge  concerning  the  demands,  which 
he  had  obtained  in  virtue  of  his  fiduciary  relation.  If  he  en- 
tertained such  fin  idea  or  belief,  it  was  unsupported  by  the 
facts  and  was  without  foundation  in  law  or  ethics.  In  view  of 
these  considerations,  and  of  the  evidence  establishing  his  good 
reputation  for  trustworthiness  and  honesty,  we  deem  it  merci- 
ful and  at  the  same  time  just^  to  impose  a  penalty  less  severe 
than  permanent  disbarment.  The  judgment  of  the  court  is  that 
the  accused,  Ell^ert  D.  Weed,  be,  and  he  is  hereby,  suspended 
from  his  office  of  attorney  and  conselor,  and  deprived  of  the 
right  to  practice  as  such  in  the  courts  of  Montana,  for  the 
period  of  two  years,  to-wit,  until  the  26  th  day  of  May,  1904; 
at  the  expiration  of  which  time  he  may,  upon  proper  petition, 
supported  by  satisfactory  evidence  of  good  conduct  meantime, 
be  restored  to  his  privil^es.    Let  the  judgment  be  entered. 
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Mr.  Chief  Justice  Braxtly:     I  concur. 

Mr.  Justice  Miiburx:  I  concur  in  the  result  as  reached 
by  my  associates  as  to  the  charge  made  against  Mr.  Weed  con- 
nected with  the  matter  of  the  sale  of  real  estate  to  Mr.  Maver. 
I  am  much  impressed  with  the  force  of  Mr.  Justice  Pigott's 
views  and  of  the  decisions  and  opinions  of  the  other  courts 
which  support  the  position  taken  by  the  majority  of  this  court. 
But  I  am  not  convinced  that  this  court  may,  in  this  proceeding, 
find  the  respondent  guilty  of  a  felony  without  at  least  an  at- 
tempt to  prosecute  him  before  a  court  competent  to  render  a 
judgment  of  conviction.  To  find  a  lawyer  guilty  of  an  act  in- 
volving moral  turpitude,  the  act  being  felonious,  and  to  mark 
him  as  a  felon  without  an  attempt  at  a  trial,  is  not,  in  my  opin- 
ion, embraced  within  the  power  conferred  upon  this  court  by 
Subdivision  5  of  Section  402  of  the  CJode  of  Civil  Procedure. 
The  adjudicated  cases  of  this  state  have  not  gone  to  that  extent, 
as  I  think.  I  am  not  fully  satisfied  that  the  said  subdivision 
was  intended  to  confer  upon  this  court  the  power  to  adjudge  a 
man  guilty  of  a  felony  without  at  least  an  attempted  trial  in 
a  competent  trial  court. 

But  it  is  not  necessary  for  me,  in  arriving  at  a  determination 
as  to  my  duty  in  this  case,  to  agree  with  the  courts  that  have 
held  views  opposed  to  mine.  A  careful  examination  of  the 
record  shows  ihat  Mr.  Weed  failed  to  act  with  the  good  faith 
which  should  •?haracterize  a  trustworthy  attorney  and  a  mem- 
ber of  this  bar  in  relation  to  the  matter  of  the  sale  of  the  said 
land  after  he  had  received  the  last  money  which  was  paid  to 
him  by  Mr.  Mayer.  Assuming  that  the  respondent's  intentions, 
although  sadly  mistaken,  were  honest  at  the  time  that  he  made 
the  contract  to  sell  the  land,  and  all  along  up  to  and  including 
the  time  when  he  received  the  last  payment  of  money  thereon, 
one  cannot  in  any  wise  excuse  his  behavior  toward  Mr.  Mayer 
since  the  date  of  the  last  payment.  His  conduct  was  one  of 
deception.  If  he  became  embarrassed  because  of  the  deprecia- 
tion of  the  value  of  real  estate  and  of  financial  distress^  he  had 
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a  plain  and  evident  duty,  to-^vit,  to  disclose  to  his  unfortunate 
vendee  the  true  circumstances  of  the  case.  His  failure  to  ac- 
quaint Mr.  Mayer  with  the  truth,  and  his  evident  purpose  to 
keep  him  in  darkness  as  to  the  facts,  disclose  to  me  such  a  want 
of  the  true  conception  of  a  fair-minded  man's  duty  to  one  de- 
pendent upon  him  for  the  truth,  that  I  cannot  avoid  the  con- 
clusion that  the  charge  as  made  against  him  in  respect  of  this 
matter,  so  far  as  it  charges  him  with  a  want  of  good  faith,  is 
sustained ;  and  for  this  reason,  and  for  this  reason  alone,  with- 
out any  finding  as  to  his  intent  at  the  time  he  contracted  to  sell 
the  property  or  received  the  money,  I  concur  in  the  result  as 
reached  by  the  majority  of  this  court. 

I  concur  in  ihe  opinion!  of  tlie  court  as  to  the  findings,  rea- 
sons, and  conclus'ion  in  respect  of  the  other  charges  upon  which 
the  respondent  has  been  found  guilty. 


BOARD  OF  COUJsTY  COMMISSIONERS  OF  CUSTER 
COUNTY,  Appellant,  v.  STORY,  Respondent. 

AND 

BOARD  OF  COUNTY  COMMISSIONERS  OF  CUSTER 
COUNTY,  Appellant,  v,  STORY  et  al..  Respondents. 

(No.  1,453.) 
(Submitted  April   18,   1902.     Decided  May   26,  1902.) 

Taxaiion — Personal  Action  to  Collect  a  Tax — Statute  of  Limir 
tatio  ns — Con  stitn  i  ion. 


1.  Complied  Statutes  of  1887,  First  Division,  Section  42,  Subdivision  2,  as 
amended  by  Laws  of  1893,  page  50,  and  Code  of  Civil  Procedure  of  1895, 
Section  520,  limit  the  time  for  commencing  a  personal  action  to  collect 
a  tax  to  two  years. 

2.  Compiled  Statutes  of  1887,  First  Division.  Section  42,  Subdivision  2.  as 
amended  by  laws  of  1893,  page  50,  and  Code  of  Civil  Procedure  of  1895, 
Section  520,  are  not  in  conflict  with  Constitution,  Art.  V,  Section  39. 
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Appeal  from  District  Courts  Gallatin  County;  F.  K.  Arm- 
strong, Judge. 

Action  by  the  Board  of  County  Commissioners  of  Custer 
County  against  Keleon  Story,  and  action  by  the  Board  of 
County  Commissioners  of  Custer  County  against  Xelson  Story 
and  Walter  1).  Storv.  Bv  agreement  of  the  oarties  the  causes 
were  oonsolidai(yl  and  tried  together.  From  judgments  for 
defendantvS,  plaintiff  ap|K*als.     Affinneil. 

Mr,  C.  B,  Nolan,  tmd  Mr.  James  Donovan,  Attorney  Goieral, 
for  Appellant. 

Mr.  A.  J.  Campbell,  for  Respondents. 

The  Hoxorable  J.  B.  Leslie^  District  Judge  of  the  Eighth 
Judicial  District,  silting  in  the  place  of  Mr.  Justice  Milbum, 
delivereil  the  opinion  of  the  court. 

These  actions  were  instituted  against  the  defendants  in  the 
district  court  of  Custer  county  on  the  6th  day  of  August^  1897. 
Subsequently  a  change  of  venue  was  ordered  by  said  court  to 
the  district  court  of  Gallatin  county. 

In  the  first-named  action  a  recovery  is  sought  against  the 
defendant  therein  named  on  account  of  unpaid  taxes  assessed 
against  him  by  the  authorities  of  Custer  county  for  the  year 
1889,  amounting  to  the  sum,  with  penalty  added,  of  $759.  The 
second  action  is  similar  in  character.  In  two  separate  causes 
is  allc^o<l  the  default  of  the  defendants  in  the  payment  of  taxes 
assessed  against  them  by  tlie  county  authorities  of  Custer  county 
for  the  years  1800  and  1892,  amounting  to  the  sums,  with 
l^nalties  adde<l,  ro.^i^ectively,  of  $7,087.15  and  $187.  Said 
sums  sued  for  are  alleged  to  have  matured  in  the  respective 
years  of  their  assessment.  To  each  cause  answer  was  made 
traversing  the  iiaterial  allegations,  and,  in  addition,  as  against 
each  cause  of  action,  the  statute  of  limitations  was  pleaded. 
By  agreement  )f  the  parties  the  causes  were  consolidated,  and 
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tried  together  by  the  court  below  sittifig  without  a  jury.  At  the 
conclusion  of  plaintiff's  testimony  the  defendants  moved  for  a 
nonsuit  upon  the  ground  that  it  affirmatively  appeared  that  the 
actions  were  barred  by  the  provisions  of  Subdivision  2  of  Sec- 
tion 42  of  the  First  Division  of  the  Compiled  Statutes,  as 
amended  by  Section  1  of  the  Act  of  the  Third  legislative  assem- 
bly, approved  March  10,  1893  (Laws  1893,  p.  50),  which  mo- 
tion was  sustained  by  the  court,,  and  judgment  in  favor  of  the 
defendants  entered  accordingly.  From  that  judgment  the  plain- 
tiff prosecutes  this  appeal. 

Xo  question  having  been  raised  touching  the  authority  of 
plaintiff  to  bring  lliese  actions  in  the  name  of  the  board  of 
county  commissioners,  its  capacity  to  sue  is  assumed  for  the 
purposes  of  this  appeal. 

In  addition  .o  the  material  averments  of  the  complaint,  it 
is  further  alleged,  relative  to  the  property  on  account  of  which 
the  taxes  sued  for  were  assessed,  that  it  'Svas  at  all  times  Avhile 
within  said  county  situate  upon  the  Crow  Indian  reservation, 
and  that  after  raid  tax  was  assessed  and  levied  and  became  de- 
linquent the  treasurer  of  said  county  plaintiff  frequently  at- 
tempted to  go  iipon  said  reservation  to  collect  said  tax,  and  was 
at  all  times  before  the  removal  of  said  property  from  the  said 
county  hindered  and  prevented  from  so  entering  upon  said 
reservation  and  collecting  said  tax  by  distraint  of  said  property 
by  the  United  States  Indian  agent  and  by  the  United  States 
authorities  in  diargc  of  said  reservation,  and  by  the  injunction 
orders  in  said  matter  made  and  issued  by  the  United  States 
circuit  court  of  thv^  Kinth  circuit  in  and  for  the  district  of 
Montana,  and  was  by  the  action  of  said  federal  authorities  and 
said  federal  court  vholly  prevented  from  seizing  and  distrain- 
ing the  property  of  defendants."  A  caref\il  examination  of 
the  testimony  had  at  the  trial  fails  to  disclose  any  proof  offered 
in  sup|X)rt  of  ihis  contention.  Whether  these  averments  were 
incorporated  in  the  pleadings  for  the  purpose  of  taking  the 
causes  out  of  the  operation  of  the  statute  of  limitations  it  is 
needless  to  speculate,  or  what  effect  the  alleged  hindrance,  if 
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established,  would  have  upon  the  statute,  is  unnecessary  to  de- 
termine. The  sole  question  presented  by  this  appeal  is  whether 
the  statute  of  limitations  runs  against  the  state,  or  a  subdivision 
thereof,  in  an  action  to  recover  a  judgment  for  an  unpaid  tax 
claim, — whether  said  Subdivision  2  of  Section  42,  as  amended, 
contravenes  the  provisions  of  Section  39,  Article  V,  of  the 
Constitution. 

The  statutory  an  1  constitutional  provisions  which  have  appli- 
cation to  and  ?uust  determine  the  question  under  consideration 
are  as  follows:  Section  28,  First  Division,  Compiled  Statutes 
of  1887:  '^Civil  notions  can  onlv  be  commenced  within  the 
jieriods  prescril)ed  in  this  title  after  the  cause  of  action  shall 
have  accrued,  excei)t  where,  in  special  cases,  a  different  limi- 
tation is  prescribed  by  statute."  Section  42,  Id,,  as  amended: 
'^An  action  upon  a  liability  created  by  a  statute,  other  than  a 
penalty  or  a  forfeiture,  shall  be  commenced  within  two  years." 
Section  49,  Id,:  **The  limitations  prescribed  in  this  act  shall 
apply  to  actions  brought  in  the  name  of  the  territory,  or  for 
t-he  benefit  of  the  territory,  in  the  same  manner  as  to  actions 
brought  by  private  partita."  The  section  last  quoted,  as  carried 
into  Section  520,  Code  of  Civil  Procedure,  reads:  '*The  limi- 
tations prescribed  in  this  chapter  apply  to  actions  brought  in 
the  name  of  the  state,  or  for  the  benefit  of  the  state,  in  the  same 
manner  as  to  actions  by  private  parties."  Section  39,  Article 
V,  of  the  Constitution :  ''Xo  obligation  or  liability  of  any  per- 
son, association  or  coriK)ration  held  or  owned  by  the  statej  or 
any  municipal  corporation  therein,  shall  ever  be  exchanged, 
transferred,  remitted,  released  or  iX)stponed  or  in  any  way 
diminished  by  the  legislative  assembly;  nor  shall  such  liability 
or  obligation  be  extinguished  except  by  the  payment  thereof 
into  the  proper  treasury." 

Legislative  intent  is  manifest  from  the  language  of  Section 
49,  supra,  that  the  statute  should  oj^erate  with  equal  force 
against  an  action  by  the  state,  or  for  the  use  and  benefit  of  the 
state,  as  against  a  juivate  individual.  If  demands  of  the  char- 
acter of  tliose  m  suit  are  "liabilities  created  bv  statute,"  and 


26  Mont.]        IJoARD  OF  Co.  Com'rs  v.  Story.  521 

the  sections  of  the  statute  above  qiiote<l  are  not  repugnant  to 
the  provisions  of  the.  constitution,  it  logically  follows  that  the 
lower  court  properly  held  that  appellant's  right  to  proceed  by 
action  was  barred. 

Is  the  obligation  to  pay  a  tax  demand  levied  and  assessed  by 
the  i)roj)er  authorities,  and  in  accordance  with  legislative  direc- 
tion, a  ^'liability  created  by  statute"  ?  That  it  is  such  a  liability 
is  well  sui)ix)rtv?d  bv  reason,  and  is,  almost  without  exception, 
the  view  adoptod  by  courts  of  last  resort.  The  state,  as  an 
incident  of  its  sovereignty,  possesses  the  jx>wer  to  impose  upon 
persons  and  c*states  within  its  juriodiction  their  just  and  pro- 
}X)rtionate  share  of  the  expenses  and  burdens  of  maintaining 
its  existence  and  effecting  its  objects,  limited  only  in  the  exer- 
icse  of  this  power  by  constitutional  restrictions.  This  power 
to  tax  is  strictly  legislative,  and  its  exercise  must  ensue  from 
the  mandate  of  the  law-making  branch  of  the  government  in 
the  establishment  of  fixed  and  general  rules  insuring,  as  near 
as  nii\y  Ik*,  exact  impartiality  and  equality  in  the  distribution 
of  the  common  burden.  The  process  by  which  this  exaction 
from  the  individual  or  the  estate  is  accomplished  is  the  product 
of  statutory  enactment.  The  duty  imjwsed  is  characterized  and 
defined  by  and  dependent  upon  the  legislative  will,  and  is  a 
liability  created  by  statute.  Some  of  the  numerous  decisions 
adopting  this  ?onstruction  are  Bristol  v.  Washitujton  County, 
177  1^  S.  147,  20  Sup.  Ct.  585,  44  T>.  Ed.  701;  State  v.  Min- 
iiifj  Co.,  14  Xev.  22G;  City  and  County  of  San  Francisco  v. 
Joucs  (('.  C),  20  Fed.  ISS;  San  Franz-isco  v.  Liming,  73  Cal. 
GIO,  15  Pac.  311:  County  of  Redwood  v.  Winona  &  St.  P. 
Land  Co.,  40  Minn.  515,  42  X.  W.  473;  Pine  County  v.  Lam- 
bert, 57  Minn.  203,  58  X.  W.  090;  10  Am.  &  Eng.  Enc.  Law, 
(2d  Ed)  p.  282,  and  cases  cited;  Cooley  on  Taxation,  435. 

A  demand  for  taxes  being  a  liability  created  by  statute,  the 
next  inquiry  is,  do  the  provisions  of  said  Subdivision  2  of  Sec- 
tion 42,  as  amended,  and  Section  40,  conflict  with  Section  39, 
Article  V,  of  the  Oonstitution  ?  This  question  must  be  an- 
swered in  the  ,iegative.     The  inhibitory  words  of  the  constitu- 
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tion  are  that  no  obligation  or  liability  in  favor  of  the  state  shall 
be  "exchanged/'  "transferred,"  "remitted,"  "released,"  "post- 
poned," "diminished,"  "extinguished."  That  the  terms  "ex- 
changed" and  "transferred"  can  have  no  application  to  the  sub- 
ject herein  must  be  conceded ;  nor  does  the  statute  "postpone," 
or  suspend  for  a  time,  the  remedy  for  the  enforcement  of  pay- 
ment, giving  a  icmporarv'  respite  to  the  debtor,  to  be  followed 
]>y  a  revival  of  the  right  to  collect  from  him ;  nor  can  a  dimi- 
nution follow  from  the  statute  canceling  a  part  of  the  debt  and 
leaving  in  force  a  part.  If  there  is  any  conflict  in  the  statute, 
it  must  be  found  in  the  remaining  words  "remitted,"  "re- 
leased," "extinguished,"  and  which,  for  the  purposes  of  this 
case,  may  lye  considered  as  convertible  terms  prohibiting  a  can- 
cellation of  obligations  of  the  class  embraced  in  the  constitu- 
tion. The  statute  relied  on  by  the  defendants,  which  limits  tlie 
right  to  sue  within  two  years  after  the  maturity  of  tlie  demand, 
does  not  operate  to  remit,  release,  or  extinguish  the  obligation. 
With  respect  to  personal  actions  for  the  recovery  of  debt,  stat- 
utes of  limitation  are  not  statutes  of  release  or  liquidation ;  they 
affect  the  remedy,  and  not  the  right.  {GuUerman  v.  Vi'ishon, 
21  Mont.  4G1,  54  Pac.  566;  Cooley,  Const.  Lim.  p.  447;  19 
Am.  &  Eng.  Eric.  Law  (2d  Ed),  p.  147,  and  cases  cited.) 

While  plaintiff's  light  to  proceed  by  action  is  lost  by  delay, 
the  debt  is  not  extinguished,  and  the  officers  authorized  so  to 
do  may  pursue  the  other  remedies  provided  by  law  and  enforce 
collection.  The  laws  of  this  state  provide  a  summary  method 
of  seizure  and  sale  of  personal  property  and  sale  of  realty  for 
enforcing  payment  cf  taxes,  and  also  authorize  the  bringing  of 
a  common-law  a  cation  for  the  recovery  of  a  personal  judgment 
against  the  delinquent  taxpayer.  jS^either  of  these  remedies  is 
dependent  on  the  otier  for  its  existence  or  efficiency.  The  pro- 
ceeding bv  action  is  a  remedy  in  addition  onlv  to  the  others 
named ;  but  for  the  statute  creatinor  it,  the  romedv  would  not 
exist.  The  lawmaking  power,  having  authority  to  prescribe 
or  withhold  altogether  a  particular  remedy,  may,  in  its  enact- 
ment, invest  it  with  such  restrictions  as  will,  in  its  judgment, 
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best  subserve  the  public  good.  Were  there  no  statute  authoriz- 
ing the  bringing  of  an  action  to  collect  a  tax  debt,  and  the  1^- 
islature,  in  its  wisdom,  deemed  it  expedient  to  make  provision 
for  such  a  remedy,  could  it  be  reasonably  contended  that  in  the 
enactment  of  such  a  law  the  constitutional  provision  relied  on 
by  the  plaintiff  would  stand  in  the  way  of  a  proviso  that  the 
action  should  be  brought  within  a  specified  time,  else  the  right 
to  sue  be  denied?  Or  would  the  power  of  the  legislature  be 
questioned  to  repeal  altogether  the  existing  right  to  proceed  by 
action,  leaving  the  remedies  of  distraint  and  sale  to  be  pursued 
by  the  collecting  officers  ? 

The  ix)wer  to  ?ue  for  delinquent  taxes  existed  at  the  adoption 
of  the  constitution,  authority  therefor  being  found  in  Section 
9  of  the  Act  of  the  Sixtoentli  legislative  assembly  of  tlio  terri- 
tory, approved  Afarch  14,  1889,  p.  225,  and  likewise,  at  the 
same  time,  the  statute  limiting  the  jx^riod  within  which  such 
actions  might  be  brought  was  in  force.  If  it  had  been  the  in- 
tention of  the  framers  of  the  constitution  to  exempt  the  state 
from  the  operation  of  statutes  of  limitations,  it  would  have  been 
an  easy  matter  toi  incorporate  a  clauoc  to-  that  effect  in  the  instru- 
ment. 

More  than  two  years  having  elai:>sed  between  the  maturity 
of  each  of  the  claims  sued  on  and  the  commencement  of  the 
actions,  the  lower  court  properly  sustained  the  motion  of  the 
defendants  for  n  nonsuit.     The  judgment  is  therefore  affirmed. 

Affirmed. 

Mr.  Chief  Justice  Brantly  :    I  concur. 

Mr.  Justice  Pigott:     I  concur. 

Mr.  Justice  Milburx,  having  been  of  counsel  in  other  un- 
determined causes  presenting  the  same  question  here  involved, 
does  not  parti?ij>ate  in  the  foregoing  opinion. 
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CHOWEX,  Appellant,  r.  PHELPS  et  al..  Respondents. 
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(No.   1,445.) 


(Submitted  April   16,   lOUl!.     Decided  May  26,   1002.) 


Money  Had  atul  Eeceived — Tinists — lAmitaiioiis — Fraud  and 
Mistake  —  Express  Trusts — Manner  of  Creation  —  Suit  to 
Enforce — Com  pi  a  in  t — Costs. 

1.  I'laintiff's  SOD,  VI  bo  owned  a  part  interest  in  common  in  certain  real 
estate,  conveyed  bis  Interest  to  D.,  wbo  was  also  a  part  owner,  under  an 
oral  agreement  L-ctween  the  owners  that  it  should  be  held  and  sold  by  D. 
as  trustee.  Thereafter  the  son  sold  and  conveyed  his  Interest  to  plain- 
tiff, who  conveyed  to  D.  under  a  similar  trust  arranged  with  Mm,  and 
he  thereafter  L'onveyed  the  land  to  defendant  C,  who  was  a  part  owner, 
in  trust  to  be  held  and  sold  for  the  benefit  of  the  owners.  The  latter 
sold  the  property  and  paid  the  proceeds  to  defendant  P.,  who  was  also 
a  purt  owner ;  the  plaintiff  having  no  Icnowledge  thereof  till  within  three 
years  of  the  c  ummencement  of  an  action  to  require  defendants  to  ac- 
count, though  the  land  was  sold  prior  to  such  time.  Defendants  had  no 
knowledge  tbnt  plaintiff  had  an  interest  in  the  land,  and  there  was  no 
evidence  showing  a  trust  relation  between  plaintiff  and  defendants,  or  a 
concealment  of  the  facts  by  defendants.  Held,  that  the  action  was  for 
money  had  and  received,  barred  within  three  years,  under  Code  of  Civil 
l*rocedure,  Sec.  514,  fixing  a  three-year  limitation  for  actions  on  con- 
tract, account,  promise,  obligation,  or  liability,  and  tnat  there  was  no 
fraud  or  mistake,  within  tlie  meaning  of  Act  of  March  0,  1893,  providing 
that  limitations  shall  not  run  against  actions  founded  on  fraud  or  mlstalLe 
till  the  fraud  or  mistake  is  discovered ;  the  defendants  owing  no  duty  to 
plaintiff  to  notify  her  of  the  transaction. 

2.  A  purchaser  of  real  estate  is  not  chargeable  with  record  notice  of  a  con- 
veyance by  the  person  from  whom  his  vendor  had  acquired  title  by  a 
quitclaim  deed  executed  after  the  execution  of  the  latter  deed. 

3.  A  purchaser  of  leal  estate  is  not  chargeable  with  notice  of  a  trust  agree- 
ment affecting  the  land,  between  his  vendor  and  a  person  to  whom  the 
land  had  been  conveyed  by  the  person  selling  to  the  vendor,  made  after 
the  conveyance  to  the  latter. 

4.  An  express  trust  in  land  can  only  be  created  by  a  conveyance  in  writing, 
which  is  accepted  by  the  grantee,  showing  the  purpose  for  which  the 
grantee  holds  the  property. 

C.  A  complaint  in  an  action  to  enforce  an  express  trust  in  land  mus€  allege 
a  conveyance  in  writing,  accepted  by  the  grantee,  which  shows  the  purpose 
for  which  the  ferr.ntee  holds  the  property. 

6.  Where  plaintiff  Is  entitled  to  a  portion  of  the  proceeds  of  land  sold  by 
the  owner  of  the  legal  title,  no  demand  is  necessary  before  suit,  in  order 
to  entitle  plaintiff  to  costs,  even  though  no  trust  relation  exists  between 
the  parties. 


Ap})eal  from  District  Court,  Cascade  County;  J,  B.  Leslie, 
Judge. 
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Action  by  Susan/  E.  Chowen  against  Louis  G.  Phelps  and 
Timothy  E.  Collins.  From  a  judgment  of  nonsuit,  plaintiff 
appeals.    AflSrmed. 

Mr.  F.  A.  Meii-ill,  and  Mr.  Raiisoni  Cooper,  for  Appellant. 

The  statute  of  frauds  cannot  be  invoked  in:  tliis  case  because 
of  the  very  familiar  rule  that  the  statute  is  only  intended  to 
prevent  frauds,  and  the  party  intending  to  claim  the  benefit  of 
the  statute  must  deny  the  transaction  or  contract  and  cannot 
admit  it  and  then  claim  that  it  was  void  because  not  in  writing. 
In  this  case  the  defendants  in  their  answers  admit  the  creation 
of  the  tnist  by  alleging  that  they  and  Dickennan  and  H.  O. 
Chowen,  on  the  5tli  day  of  July,  1893,  and  prior  thereto,  were 
o\ATiers  of  the  land,  but  that  the  legal  title  was  held  by  Dicker- 
man,  and  that  Herbert  O.  Chowen  conveyed  to  plaintiff.  Under 
the  facts  in  this  case  a  trust  arose,  or  was  created, 'by  operation 
of  law.  Such  a  trust  need  not  be  created  or  declared  by  any 
instrument  in  writing  and  may  be  proved  by  parol  evidence. 
(Sec.  218,  Fifth  Div.  Compiled  Statutes  of  1887;  Sec.  1311, 
Civil  Code;  Lewis  v.  Lvndley,  19  Mont.  422;  Mviler  v.  Buyck, 
12  Mont  369.)  Phelps  became  a  trustee  for  plaintiff  to  the 
extent  to  which  he  received  her  share  of  the  trust  fund.  (Sees. 
2952,  2958,  2959,  2990,  Civil  Code.)  The  defendants'  im; 
proper  interference  with  and  disposition  of  plaintiff's  share 
of  the  trust  fund  was  a  fraud  as  to  her.  (Sec.  2976,  Civil 
Code;  36  Lawyers'  Reports,  Annotated,  84.) 

Plaintiff's  action  is  an  action  for  relief  on  the  ground  of 
fraud,  and  is  not  provided  for  in  Section  514,  but  is  provided 
for  in  Section  513.  The  court  cannot  ignore  the  fact  that  al- 
though the  l^slature  has  in  Section  514  provided  a  period 
for  bringing  actions  on  an  obligation  or  liability  not  founded 
on  an  instrument  in  writing,  it  has  also  elsewhere  expressly 
provided  a  different  period  for  bringing  action  for  relief  on  the 
ground  of  fraud.  It  must  be  assumed  that  the  legislature 
meant  something  by  this,  and  that  in  the  latter  case  Section 
514  was  not  intended  to  apply,  whether  the  defendants'  obliga- 
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tion  or  liability  is  or  is  not  founded  on  an  instrument  in  writ- 
ing. I  41 
The  statute  of  limitations  has  not  been  properly  pleaded. 
The  defense  of  tlie  Sftatute  of  limitations  is  a  personal  privil^e 
and  must  be  taken  advantage  of  by  demurrer  or  answer,  other- 
wise it  is  deemed  to  be  waived.  {Kelly  v.  KriesSy  68  Cal.  210 ; 
Bea{ja?it.  v.  Justices'  Court,  75  Cal.  253 ;  and  see  Sees.  558  and 
749,  Code  of  Civil  Procedure.)  The  only  attempt  by  the  de- 
fendants to  plead  the  statutes  of  limitations  was  by  reference 
to  Subdivision  1  of  Section  514  of  the  Code  of  Civil  Proced- 
ure. The  cause  of  action  in  this  case  does  not  come  within  the 
provisions  of  that  subdivision  or  section,  but  is  provided  for 
elsewhere,  and  so  defendants  cannot  have  the  benefit  of  any 
statute  of  limitation  not  pleaded  by  them.  {Stewart  v.  Budd, 
7  Mont  573 ;  Manning  v.  Dallas,  73  Cal.  420.)  If  the  defend- 
ants had  properly  pleaded  the  statute  of  limitations  it  would 
then  have  been  necessary  for  them  to  establish  the  facts  show- 
ing that  the  plaintiff's  cause  of  action  was  barred  by  the  statute. 
The  action  being  an  action  for  relief  on  the  ground  of  fraud, 
the  statute  \\x)uld  not  commence  to  run  until  the  discovery  by 
plaintiff  of  the  facts  constituting  the  fraud. 

It  is  immaterial  in  this  case  whether  the  action  is  legal  or 
equitable,  for  even  in  jurisdictions  where  the  distinction  be- 
tween legal  and  equitable  actions  is  maintained,  the  rule  is  that 
in  an  action  at  law  to  recover  money  it  is  competent  to  show 
by  oral  evidence  that  the  money  is  a  trust  fund,  and  in  such 
case  the  action  is  of  an  equitable  character  and  the  rules  of 
equity  regarding  the  admission  of  evidence  should  prevail. 
{Mincliin  v.  MivrMn,  32  N.  E.  K<:p.,  165  Mass.) 

The  defendants  in  this  case  having  appeared  and  answered, 
tlio  plaintiff  is  entitled  to  any  relief  to  which  she  has  shown 
herself  entitled  regardless  of  her  prayer. 

Messrs.  Clai/berg  &  Gunn,  and  Mr.  W.  W.  Phelps,  for 
Respondents. 
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MK.  JUSTICE  MILBURN  delivered  the  opinion  of  the 
court 

Plaintiff  sued  the  defendants  to  recover  the  sum  of  $5,625 
and  interest  "from  the  month  of  April,  1895."  The  court,  on 
motion  of  defendants,  entered  an  order  of  nonsuit  Plaintiff 
appeals  from  tlio  judgment  of  dismissal,  which  gave  defendants 
their  costs. 

On  March  22,  1898,  the  plaintiff  commenced  suit  by  filing 
her  complaint,  wherein  she  allied  that  on  and  prior  to  August 
7,  1893,  she  was  the  owner  of  an  undivided  one-fourth  interest 
in  certain  real  estate  in  Great  Falls,  Montana;  that  her  co- 
owners  were  the  defendants  and  A.  E.  Dickerman,  each  o^vning 
a  part  equal  to  hers :  that,  while  these  four  persons  owned  the 
property,  they  lautually  agreed  to  convey  the  same  "to  the  de- 
fendant Collins  in  trust,  to  be  kept  and  held  by  him  for  them, 
and  to  be  conveyed  by  him  for  the  equal  and  mutual  use  and 
benefit  of  the  plaintiff  and  her  said  ooK>wners  to  such  persons 
and  on  such  terms  as  she  and  they  should  thereafter  agree  upon, 
and  that  the  plaintiff  should  have  and  be  paid  out  of  the  pro- 
ceeds of  any  sale  of  said  lands  *  *  *  one-quarter  of  the 
sum  for  which  said  lands  should  be  sold ;"  that  in  pursuance  of 
said  agreement  the  lands  were  by  proper  deeds  of  conveyance 
conveyed  to  the  defendant  Collins  in  trust  for  the  uses  and  pur- 
poses agreed  upon;  that  on  January  15,  1894,  a  certain  part 
of  said  real  estate  was,  without  the  knowledge  or  consent  of  the 
plaintiff,  sold  and  conveyed  to  the  city  of  Great  Falls  for  the 
simi  of  $22,500,  the  warrants  in  payment  being  drawn'  there- 
upon payable  to  thu  defendant  Collins;  that  on  January  17, 
1894,  the  defendants  caused  the  money  payable  on  said  war- 
rants to  be  paid  to  defendant  Phelps;  that  Phelps  knew  then 
of  the  interest  of  plaintiff  in  the  funds  and  her  alleged  right 
to  share  therein;  that  until  April,  1895,  the  plaintiff  had  no 
knowledge  that  any  of  said  sum  had  been  received  by  Phelps; 
that  frequently  since  April,  1895,  she  demanded  of  Phelps  and 
Collins  that  they,  and  each  of  them,  account  to  her  for  and  pay 
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her  share  to  her  out  of  tlie  proceeds  of  the  sale;  and  that  each 
at  all  times  refuse^l,  and  still  refuses,  to  pay  her  any  part  of 
the  monev. 

By  answers  duly  filed  the  defendants  denied  that  there  was 
any  agreement  or  understanding  whatever  between  the  defend- 
ants, or  either  of  them,  and  the  plaintiff;  admitted  that  the 
land  was  sold  for  the  sum  named,  but  denied  that  the  money 
was  paid  to  the  defendant  Phelps  with  any  knowledge  whatever 
on  his  part  as  to  any  interest  whatever  in  the  property  or  the 
proceeds,  as  allied  by  plaintiff;  admitted  that  the  plaintiff 
had  not  received  any  of  the  said  money;  averred  that  on  and 
prior  to  July  5,  1893,  Herbert  O.  Chowen,  who  is  the  son  of 
plaintiff,  one  A.  E.  Dickerman,  defendant  Collins,  and  defend- 
ant Phelps  each  o^vn©d  a  onje-fourth  interest  in  the  whole  prop- 
erty ;  and  say  that  on  December  16,  1891,  Dickerman,  who  then 
held  the  legal  title,  mortgaged  the  said  property  to  secure  a  note 
for  $16,000,  the  not^  being  for  money  borrowed  for  the  use  of 
the  four  persons  last  above  named,  and  being  signed  by  Dicker- 
man  and  indorsed  by  the  three  others ;  that  after  the  execution 
of  the  mortgage,  which  was  not  recorded,  said  Herbert  O. 
Chowen  executed  and  delivered  to  the  plaintiff  a  certain  quit- 
claim deed  for  said  premises;  that  prior  to  the  date  of  this 
quitclaim  deed,  and  prior  to  the  making  of  the  mortgage,  said 
Herbert  O.  Chowen  conveyed  all  his  interest  in  the  premises 
by  quitclaim  deed  to  said  Dickerman ;  that  no  consideration  was 
paid  by  plaintiff  to  Herbert  O.  Chowen  for  the  transfer  to  her ; 
that  at  the  time  of  the  execution  of  the  quitclaim  deed  to  the 
plaintiff  she  knew  of  the  mortgage;  that  all  the  proceeds  of  said 
sale  were  necessary  to  pay,  and  were  paid,  to  settle  mortgage 
and  expenses  of  sale ;  that  they  did  not  have  any  knowledge  at 
the  time  of  the  sale  or  of  the  disbursing  of  the  money  that 
plaintiff  claimed  any  interest  in  the  property;  and  tliat  the 
money  was  paid  out  by  Collins. 

The  cause  w'as  tiied  to  a  jury.  The  following  deeds  were 
introduced :  A  quitclaim  deed,  dated  December  10,  1891,  from 
Herbert  O.  Chowen  and  wife  to  said  Dickerman,  consideration 
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$1,  conveying  their  interest  in  all  of  the  property  mentioned ; 
a  quitclaim  deed,  dated  July  5,  1893,  from  Herbert  O.  Chowen 
and  wife  to  plaintiff,  consideration  $7,500,  conveying  all  their 
interest  in  the  said  property;  and  a  quitclaim  deed,  dated 
August  7,  1893,  from  plaintiff  to  Dickerman,  consideration 
$1,  for  said  property. 

Dickerman  testified  to  an  oral  agreement  with  Herbert  O. 
Chowen,  Phelps,  and  Collins,  by  which  he  (Dickerman)  was 
to  hold  the  land  as  trustee  and  sell  it  He  conveyed  to  Collins 
for  the  same  purpose.  When  he  conveyed  to  Collins,  he  (Dick- 
erman) knew  of  the  interest  of  plaintiff.  To  the  best  of  his 
recollection,  witness  had  no  talk  with,  defendants  in  r^ard  to 
her  interest  prior  to  the  sale. 

Herbert  O.  Chowen  testified  to  the  same  effect  as  to  the 
agreement  made  orally.  He  notified  the  plaintiff  of  the  agree- 
ment   He  sold  all  his  interest  to  her. 

Plaintiff  testified  that  there  was  no  agreement  in  writing  with 
Dickerman  as  to  how  the  land  was  to  be  disposed  of  by  him; 
she  never  got  any  part  of  the  proceeds  of  the  sale;  she  could 
not  tell  when  she  first  learned  of  the  sale,  or  when  the  money 
was  paid ;  she  learned  from  a  letter  from  Phelps  what  disposi- 
tion had  been  »nade  of  the  money ;  she  did  not  give  the  date  of 
the  letter,  or  when  she  received  it;  she  knew,  late  in  the  sum- 
mer of  1893,  that  they  were  talking  of  selling  the  land  for  a 
park;  and  she  noticed  in  the  papers,  in  the  fall  of  1893,  that 
the  property  had  been  sold  or  was  to  be  sold.  The  letter  was 
received  in  answer  to  one  written  by  her  to  Phelps. 

Herbert  O.  Chowen  also  testified  that  before  the  commence- 
ment of  this  action  he,  as  attorney  in  fact  for  the  plaintiff, 
demanded  her  share  of  the  proceeds  of  the  sale.  Several  times 
they  refused  to  jjay  or  account  as  requested,  until  plaintiff  wrote 
to  Phelps^  and  then  he  ansA\^red. 

Plaintiff  resting,  the  defendants  moved  the  court  for  a  non- 
suit upon  the  following  grounds:  "That  it  is  alleged  in  the 
complaint  that  'oni  or  about  the  17th  day  of  January, 
1894,     the    defendants    Phelps    and    Collins,    without    the 
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knowledge  or  consent  of  the  plaintiff,  caused  and  pro- 
cured the  $22,500  payable  on  said  warrants  ta  be  paid  to  the 
defendant  Phelps  in  payment  of  said  warrants  and  as  payment 
by  said  city  for  said  lands,  and  said  sum  was  on  said  day  so 
paid  to  and  received  by  said  Phelps  at  his  instance  and  re- 
quest;' and  it  further  appearing  that  this  action  was  not  com- 
menced until  March  22,\&98,  or  more  than  three  years  after 
the  alleged  receipt  and  collection  of  this  money  and  the  cause 
of  action  had  accrued,  the  cause  of  action  is  barred  by  Subdi- 
vision 1  of  Section  514  of  the  Ck)de  of  Civil  Procedure  of  Mon- 
tana.    *     *     *"     The  motion  was  sustained  by  the  court 

The  questions  which  present  themselves  in  this  case  are  diflS- 
cult  They  are  not  all  discussed  in  the  briefs  of  counsel.  The 
authorities  conflict  with  each  other,  and  the  courts  of  several 
states  conflict  with  themselves. 

There  was  no  evidence  whatevQj*  that  there  was  any  trust 
relation  between  the  plaintiff  and  the  defendants.  There  was 
nothing  proven,  or  attempted  to  be  proven,  tending  to  show  that 
either  of  the  two  defendants  knew  of  the  plaintiff  having  any 
interest  in  the  property  or  the  proceeds  of  the  sale  thereof. 
The  evidence  shows  that  after  Herbert  O.  Chowen  conveyed  his 
interest  to  Dickerman,  he  (Chowen)  made  a  quitclaim  deed 
to  plaintiff,  and  plaintiff  made  a  quitclaim  deed  to  Dickerman, 
and  that  thereafter  Dickerman  conveyed  by  quitclaim  deed  to 
Collins. 

Collins  was  not  in  reason  or  law  expected  or  required  to  ex- 
amine the  public  record  of  deeds  to  see  what,  if  anything,  Her- 
bert O.  Chowen  had  done  in  regard  to  the  property  after  he  had 
conveyed  all  his  legal  title  to  Dickerman,  who  thereafter  con- 
veyed all  of  the  property  to  Collins.  He  (Collins)  was  not 
charged  with  knowledge  of  the  quitclaim  deed  to 
plaintiff,  or  of  the  quitclaim  deed  from  plaintiff  to 
Dickerman.  Neither  he  nor  Phelps,  without  any  knowl- 
edge of  an  interest  in  plaintiff,  was  charged  with 
any  duty  to  notify  plaintiff.  She  had  ample  means^  as 
appears  from  the  evidence,  to  learn  the  situation.     Her  right 
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of  taction  agaiast  the  defendants,  if  she  had  any,  commenced 
from  the  time  that  they,  or  either  of  them,  collected  the  money. 
Even  if  Collins  coold  be  charged  with  constructive,  or  with 
any,  knowledge  of  the  deed  from  plaintiff  to  Dickerman,  he 
certainly  was  not  charged,  because  of  said  deed,  with  any 
knowledge  of  any  cral  contract  between  Dickerman  and  the 
plaintiff.  There  was  no  breach  of  duty  to  her.  She  had  a  duty 
to  herself  to  porforni,  and  that  was  to  notify  the  defendants  of 
her  rights,  if  any  she  had,  and  to  demand  her  share  of  the  pro- 
ceeds, if  she  had  a  right  to  them.  The  money  was  money  had 
and  received  for  the  o\vners.  It  was  received  in  January,  1894. 
"This  suit  was  commenced  in  March,  1898. 

It  is  contended  that  this  is  a  case  of  fraud  and  mistake,  if 
anything,  and  ihat  it  would  fall  under  Act  of  March  9,  1893, 
amending  Section  42  of  the  Code  of  Civil  Procedure  (Com- 
piled Statutes),  and  com  tinned  in  operation  under  Section 
5180  of  the  Political  Code,  and  that  it  could  not  fall  under 
Section  514  of  the  Code  of  Civil  Procedure  of  1895,  as  stated 
in  the  motion  for  a  nonsuit.  We  do  not  think  that  the  Act  of 
1893  applies.  It  does  not  seem  to  be  "an  action  for  relief  on 
the  ground  of  fraud  and  mistake,"  in  which,  case  the  "cause  of 
action  *  ^  *  is  not  deemed  to  have  accrued  until  the  dis- 
covery by  the  aggrieved  party  of  the  facts  constituting  fraud 
or  mistake."  It  is  apparent  from  the  complaint  that  the  plain- 
tiff ratified  the  sale  of  the  part  of  the  lands  sold,  and  that  she 
simply  is  demanding  money  had  and  received,  as  she  alleges, 
for  her  use.  According  to  the  all^ations  of  the  complaint, 
including  the  ratification,  the  defendant  Collins  was  lawfully 
in  possession  of  the  money ;  but  it  does  not  appear  that  he  held 
it  under  an  express  trust  To  create  an,  express  trust,  there 
must  be  a  conveyance  in  writing  showing  the  purpose  for  which 
the  grantee  holds  the  proiperty,  and  there  must  be  an  accept- 
ance by  him.  A  complaint  declaring  upon  an  express  trust 
must  show  both.  "Except  in  those  cases  in  which  the  agent 
stands  in  the  position  of  a  trustee  under  an  express  trust,  or 
has  been  guilty  of  actual  fraud  in  concealing  his  liability  to  his 
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principal,  there  is  ad  good  reason,"  says  Mr.  Wood,  m  his  wk 
on  Statutes  of  Limitations  (volume  1,  p.  348),  "why  the  statate 
of  limitations  should  not  commence  to  run  in  his  favor  airer 
the  lapse  of  a  reasonable  time  in  which  to  give  notace  to  his 
principal."     In  the  case  set  up  in  the  complaint  there  is  no 
express  trust  alleged.     There  is  no  concealment  stated      ifte 
action  as  stated  m  the  complaint  is  one  in  assmnvsii.    if  the  al- 
legations of  the  complaint  were  true,  then  the  duty  of  the  o^ 
fendants,  if  they  got  the  money,  was  to.  pay  her  share  to  tne 
plaintiff.     Failure  in -such  duty  was  a  breach,  such  as  would 
give  an  immediate  right  of  action  without  necessity  of  demanfl- 
Is  this  a  case  in  vhich  demand  is  necessary  before  suit,  thus 
to  save  costs  to  the  debtor?    We  think  not     If  the  debtor  fail 
in  his  duly,  he  cannot  complain  because  demand  is  not  made 
before  suit,  with  attendant  costs,  is  commenced.    If  it  be  on«  s 
duty,  within  a  reasonable  time  after  its  receipt,  to  pay  over 
money  belonging  to  another,  then  the  debtor  cannot  at  the  same 
time  have  the  privilege  or  right  to  wait  for  demand.     Duty  to 
do  at  once  a  certain  thing,  and  privilege  to  wait  for  a  demand 
before  doing,  cannot  coexist  in  the  same  person.     The  n^t  o 
action  accrues   vhen  the  duty  commences,  unless,  perhaps,  the 
person  owing  the  duty  conceal  from  the  beneficiary  the  hap- 
pening of  the  very  thing  upon  the  happening  of  which  the  nght 
of  action  would  accrue     As  we  have  said,  no  concealment  is 
alleged  in  the  complaint  in  this  casa 

Thus  we  have,  under  the  pleadings,  evidence,  and  bnefs, 
only  the  question  submitted,  to-wit:     If  the  statute  of  limita- 
tions run  in  such  a  case,  is  it  that  part  of  the  Act  of  1893, 
supra   (similar  to  Subsection  4,  Sectiom  513,  CJode  of  Civil 
Procedure),  or  Subsection  1,  Section  514  of  the  CJbde  of  Civil 
Procedure  ?    The  latter  was  relied  upon  in  the  motion  for  non- 
suit and  in  the  answers.     The  former  is  declared  by  the  plain- 
tiff to  be  the  only  section  to  be  invdced,  if  any.     We  believe 
that  Subsection  1  of  Section  614  of  the  Code  of  Civil  Pro- 
cedure applies. 

There  was  not  anything  in  the  evidence  to  show  any  nnder- 
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standing  or  agraement  between  plaintiff  and  defendants.  There 
was  not  anything  alleged  or  proven  showing  any  concealment 
on  the  part  of  the  defendants,  or  either  of  them. 

The  answer  properly  pleaded  the  statute  of  limitations,  and 
it  was  apparent  from  the  case  as  made  by  plaintiff  that  the 
plea  was  good,  and  the  cause  was  properly  dismissecl  on  motion 
for  nonsuit. 

Affirmed. 

Mr.  Chief  Justice  Brantly:     I  concur. 

Mr.  Justice  Pigott:  Although  I  do  not  agree  witli  all 
that  is  said  in  the  foregoing  opinion,  I  concur  in  the  judgment 
of  affirmance. 
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Divorce — Temporary  Alimony — Suit  Money — Fairer  to  Grant 
— Jui^i^diction  of  Supreme  Court. 

The  Supreme  Court  is  without  power,  either  loherent  or  coDBtitutlonally  conferred,  to  al- 
low temporary  alimony  or  suit  money  pending  an  appeal  In  a  divorce  case.  After 
an  appeal  is  taken  the  action  Is  still  in  the  District  Court,  the  primary  forum.  Al- 
lowance of  suit  money  or  temporary  alimony  is  not  within  the  original  Jurisdiction 
of  the  Supreme  (>)urt,  nor  is  it  necessary  or  proper  to  the  complete  exercise  of 
appellate  Jurisdiction. 

Appeal  from-  District  Court,  Silver  Bote  County;  William 

Clancy,  Judge. 

• 

Divorce  suit  by  John  R.  Bordeaux  against  Ella  F.  Bor- 
deaux. A  decree  was  rendered  for  plaintiif,  and  a  new  trial 
denied,  and  defendant  appealed.     Original  application  bv  do- 
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fendant  for  an  allowance  of  temporary  alimony  and  suit  money. 
Application  denied. 

Messrs,  McHattoti  &  Cotter,  for  Appellant 

Messrs.  Stapleton  &  Siapleton,  and  Mr,  B.  S,  Thresher,  for 
Eespon/dent 

MR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the  court. 

Judgment  of  divorce  was  entered  in  favor  of  the  plaintiff 
for  an  offense  coraniitted  by  the  defendant.  From  the  judg- 
ment and  an  order  refusing  her  motion  for  a  new  trial  the  de- 
fendant has  appealed.  She  now  applies  to  this  court  for  an 
order  requiring  the  respondent  to  pay  to  her  the  sum  of  $5,000 
as  a  reasonable  Tee  for  the  services  of  her  counsel  rendered  and 
to  bo  rendered  on  the  appeals,  and  to  pay  also  the  costs  of  the 
transcript,  of  her  appearance  fee  in  this  court,  and  of  printing 
her  brief  for  this  court;  and  also  requiring  the  respondent  to 
pay  for  her  support  and  maintenance  pending  the  appeals  a 
sum  in  excess  of  the  amount  allowed  by  the  district  court  The 
power  of  this  court  lo  grant  the  order  prayed  for  is  challenged 
by  the  respondent. 

Bv  virtue  of  Section  11  of  Article  VIII  of  the  Constitution 
of  Montana,  didtricl  courts  have  original  jurisdiction' of  ac- 
tions for  divorce.  While  such  an  action  is  pending,  the  dis- 
trict court  or  its  jiidgo  may,  as  is  provided  in  Section  191  of 
the  Civil  Code,  in  its  or  his  discretion  require  the  husband  to 
pay  alimony  and  suit  money ;  and  the  "action  is  deemed  to  be 
ponding  from  the  time  of  its  commencement  imtil  its  final 
determination  npon  appeal,  or  until  the  time  for  appeal  has 
passed,  unless  the  judgment  is  sooner  satisfied."  (Section 
18Q5,  Code  of  Civil  Procedure.) 

Whether  the  district  court  or  jydge  has  power,  pending  ap- 
peal, to  require  the  husband  to  pay  to  the  wife  money  neces- 
sary to  prosecute  or  defend  against  an  appeal  in  a  divorce  case 
is  a  question  reserved  as  imnecessary  to  be  decided.    As  to  the 
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conclusion  6n  this  point  reached  in  Beilly  v.  ReUly,  60  Cali- 
fornia Eeports,  62  5^  we  express  no  opinion.  Suffice  it  to  say 
that  this  application  sedcs  to  invoke  the  exercise  of  original 
jurisdiction^  and  that  the  constitutian  has  not^  either  expressly 
or  by  implication,  conferred  upon  the  supreooie  court  original 
jurisdiction  in  actions  for  divorce.  The  source  of  our  jurisr 
diction  is  found  in  Sections  2  and  3  of  Article  VIII  of  that 
instrum^ent,  an.d  in  neither  is  there  authority  for  the  relief 
sought  by  the  applicant  To  the  complete  exercise  of  appellate 
jurisdiction  this  court  is  empowered  to  issue  and  to  hear  and 
determine  such  "original  and  remedial  writs  as  may  be  neoee- 
sary  or  proper. '^  Complete  exercise  of  appellate  jurisdiction 
in  the  case  at  bar  does  not  demand  such  a  wirit^  nor  in*  any  wise 
depend  upon  Its  issuance;  nor  does  the  appellant  ask  for  it. 
We  remark,  also,  that  Section  1730  of  the  Code  of  Civil  Pro- 
cedure^ providing  that  whenever  an  appeal  is  perfected  "it 
stays  all  further  proceedings  in  the  court  below  upon  the  judg- 
ment or  order  appealed  froniy  or  upon  the  matters  embraced 
therein,  *  *  *  but  the  court  below  may  proceed  upon  any 
other  matter  embraced  in  the  action  and  not  affected  by  the 
order  appealed  from,"  does  not  grant  to  this  court  the  power 
which  the  appellant  asks  to  be  exercised. 

Nor  is  the  order  prayed  for  one  falling  within  the  general 
and  inherent  powers  of  this  court  Many  decisions  are  pro- 
duced which  are  as&erted  by  counsel  to  uphold  the  position  of 
the  appellant  Some  of  the  cases  are  directly  in  point,  and 
fully  support  the  contention.  Of  thesei,  Lake  v.  Lake^  16  Ne- 
vada Eeports,  363,  and  Id.,  17  Nevada  Reportsi,  230  (30  Pac 
878),  is  the  strongest  Other  cas^,  owing  to  the  difference  be- 
tween the  law  of  and  the  practice  prevailing  in  liie  states  where 
they  were  decided  and  the  law  and  practice  in  this  state,  are  of 
no  value.  Neither  the  courts  which  administered  justice  ac- 
cording to  the  course  and  practice  of  the  common  law,  nor  courts 
of  chancery,  were  clothed  with  jurifidiction  of  divorce  causes. 
In  the  ecclesiastical  courts,  and  in  them  only,  resided  the  power 
to  declare  judicial  dissolution  of  the  bonds  of  matrimony.     In 
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the  absence  of  tribunals  of  the  kind  last  mentioned,  the  states 
of  the  Union  have,  with  few  exceptions,  lodged  with  their  courts 
of  equity  jurisdiction  over  such  causes.  In  Montana  an.  action 
of  divorce  is  a  suit  in  equity.  According  to  the  equity  practice, 
an  appeal  removed  the  whole  case-;-all  questions  of  law  and 
of  fact — to  the  higher  court,  where  it  was  tried  anew  upon  the 
depositions  presented  to  the  chancellor  a  quo,  or  upon  such 
depositions  and  further  evidence  reduced  to  writing,  and  a 
decree  entered  upoTi  the  merits.  During  the  pendency  of  the 
appeal  the  suit  so  transferred  was  in  the  higher  court,  and 
hence  it  might,  in  general,  make  such  orders  as  the  court  or 
chancellor  of  first  instance  could  have  mada  Such,  as  we  un- 
derstand, is  the  procedure  still  in  vogue  in  certain  of  the  states. 
In  Montana,  ^lowever,  the  contrary  practice  prevails.  The 
action — ^the  entire  rase — ^is  n^ot  transferred  by  appeal.  Ques- 
tions otf  law  only  are  presented  on  appeal,  even  where  the  relief 
sought  is  equitable  in  character.  The  action  it^jelf  is  still  pend- 
ing in  the  lower  court.  On  an  appeal  only  questions  of  law  are 
tried;  neither  the  mere  weight  of  evidence  in  substantial 
conflict  nor  the  credibility  of  the  witnesses  is  reexamined,  nor 
is  evidence  adduced.  Except  in  so  far  as  affected  by  the  appeal, 
the  cause  remains  in  the  district  court,  the  primary  forum.  The 
supreme  court  may  affirm,  reverse,  or  modify  the  judgment  or 
order  appealed  from,  and  direct  the  proper  judgment  or  order 
to  be  entered,  or  direct  a  new  trial  or  further  proceedings  to  be 
had  (Section  21,  Code  of  Civil  Procedure),  but  the  judgment 
of  the  supreme  court  affects  only  the  judgment  or  order  of  the 
lo^vier  court,  and  must  be  certified  to  the  court  from  which  the 
appeal  was  taken  and  in  which  the  action  is  pending.  This  is 
manifest  from  an  examination  of  the  organic  law  and  the  stat- 
utes. Express  j^ecognition  of  it  is  found  in  Section  1730,  supra. 
This  distinction  has  been  often  overlooked,  as  appears  from 
many  of  the  opinions  read  in  support  of  the  present  proceed- 
ing. 

The   application   is   dismissed  for  want  of  jurisdiction  to 

entertain  it. 

Dismissed, 


CASES    DETERMINED 


IN    THE 


SUPREME  COURT 


AT  THE 


JUNE  TERM,   1902. 


present: 
The  Hon.  Theo.  Bbantly,  Chief  Justice. 

The  Hon.  William  T.  Pigott,   ^ 

V      Associate  Justices. 
The  Hon.  Geobge  R.  Milburn,    ) 


BORDEAUX,  Appfxlant,  v.   BORDEAUX,  Respondent. 

(No.  1,770.) 
(Submitted  April   21,   1902.     Decided   June  5,   1902.) 
For  syllabuB,  see  Bordeaux  y.  Bordeaux,  ante^  page  688. 

Appeal  from  District  Courts  Silver  Bow  County;  WUlia/m 
Clancy,  Judge. 

Divorce  suit  by  John  R.  Bordeaux  against  Ellen,  F.  Bor- 
deaux.   A  decree  was  entered  for  plaintiff,  from  which  def end- 
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ant  appealed,  and  made  applicadon  tso  the  trial  oonrt  for  an 
allowance  for  suit  monej,  which  was  allowed,  and  plaintiff 
appeals.  Original  application  by  defendant  for  suit  money. 
Application  denied. 

Messrs.  Stapletoii  £  Stapleton,  and  Mr.  B.  S.  Thresher,  for 
Appellant 

Messrs.  McHalton  dk  Cotter,  for  Bespondent 

MR  JUSTICE  PIGOTT  delivered  the  opinion  of  the  court 

After  the  entry  of  judgment  of  divorce  in  favor  of  the  plain- 
tiff, and  the  entry  of  an  order  refusing  the  defendant  a  new 
trial,  the  defendant  moved  the  court  below  for  an  order  direct- 
ing the  plaintiff  to  pay  into  the  hands  of  its  derk  a  certain  sum 
for  services  of  her  counsel  rendered  in  the  causey  and  rendered 
and  to  be  rendered  by  them  upon  the  appeals,  and  requiring  the 
plaintiff  to  pay  for  her  use  the  cost  of  transcribing  the  testi- 
mony. On  November  9,  1901,  the  court  below  granted  in  part 
the  order  prayed  for.  Instead  of  complying  with  it  the  plain- 
tiff has  appealed  to  the  supreme  court  therefrom,  and  has  filed 
an  undertaking  ^hich  operates  as  a  supersedeas.  This  appeal 
ia  now  pending  here  The  respondent  asks  this  court  to  re- 
quire the  appellant  to  pay  to  her,  or  into  court  for  her  use,  a 
reasonable  sum  for  her  counsel  fees  on  the  appeal  taken  by  the 
plaintiff,  the  costs  of  her  appearance  fee  in  this  court,  and  of 
printing  her  brief  for  this  court 

The  question  presented  is  the  same  as  the  one  raised  and 
answered  in  cause  Na  1,787,  Bordecmx,  v.  Bordeaux,  26  Mon-' 
tana  Reports,  633,  69  Pacific  Eeporter,  103,  where  we  held  that 
the  supreme  court  is  without  jurisdiction  to  grant  alimony  or 
suit  money  pending  appeal 

For  want  of  power  to  make  the  order  prayed  for,  the  appli- 
cation is  dismissed. 

Dismissed. 
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BORDEAUX,   Respondent,  v.   BORDEAUX,   Appellant.      ^  m 

(No.  1,806.) 
(Submitted  April   21,   1002.     Decided  June  5,   1902.) 
For 'syllabus,  see  Bordtavx  v.  Bordtaux^  ante,  page  658. 

Appeal  from  District  Court,  Silver  Bow  County;  William 
Clancy,  Jvdge. 

Divorce  suit  by  John  R.  Bordeaux  against  Ella  F.  Bor- 
deaux. A  decree  v/as  rendered  for  plaintiff,  and  a  new  trial 
denied,  and  defendant  appealed.  Original  application  by  de- 
fendant for  an  allowance  of  temporary  alimony  and  suit  money. 
Application  denied. 

Messrs.  McHatton  &  Cotter,  for  Appellant. 

Messrs.  Stapletorb  &  Stapleton,  and  Mr.  B.  S.  Thresher,  for 
Hespondent 

MR.  JUSTICE  PIGOTT  delivered  the  opinion  of  the  court. 

On  tlie  third  day  of  January,  1902,  the  defendant  appealed 
from  an  order  of  the  district  court  entered  Ifovember  9,  1901, 
requiring  the  plaintiff,  who  had  recovered  a  judgment  of  di- 
vorce against  the  defendant,  toi  pay  to  her  certain  sums  of 
money  for  counsel  fees  and  expenses  on  appeals  taken  by  her 
to  the  supreme  court  from  the  judgment  and  order  denying  her 
motion  for  a  new  trial.  From  the  order  of  November  9,  1901, 
the  plaintiff  also  appealed.  The  defendant  prays  this  court  to 
require  the  plaintiil  to  pay  to  her,  or  into  court  for  her  use, 
a.  reasonable  sum  for  the  services  of  counsel  on  her  appeal, 
another  sum  for  the  cost  of  preparing  and  printing  her  tran- 
script oiQ  appeal,  and  a  further  sum  for  her  appearance  fee 
therein. 
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Upon  the  autiioritj  of  the  two  cases  of  Bordeaux  v.  Bor- 
dcaiix,  26  Montana  Reports,  533,  537,  69  Pacific  Eeporter, 
!():>,  1130,  the  application  is  dismissed  for  the  reason  that  this 
court  is  without  jurisdiction  to  ^ant  it 

Dismissed. 
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Appellant. 

(No.   1.427.) 
(Submitted  March  10,  1902.     Decided  June  9.   1902.) 

Mandamus — County  Cleric — Alias  Order  of  Sale. 

Mandamus  was  not  Ibe  proper  remedy  to  compel  the  clerk  of  the  district  court 
to  Issue  an  alias  order  of  sale  of  property  under  a  foreclosure  lien,  as 
there  was  an  adequate  remedy  at  law,  by  motion  in  the  case  in  the  court 
in  which  the  decree  of  foreclosure  was  rendered. 

Appeal  from  District  Court,  Fergus  County;  Dudley  Du 
Bose,  Judge, 

Mandamus  hy  the  state,  on  relation  of  Frank  Moshner^ 
against  Edmund  Wright^  clerk  of  the  district  court  of  Fergus 
counts'.  From  a  judgment  for  relator,  defendant  appeals. 
Reversed. 

Mr,  Wm,  M,  Blackford,  Messrs,  Stranahan  &  Stranahanj. 
and  Messrs,  Clayherg  &  Gunn,  for  Appellant 

The  duty  of  the  clerk  toi  issue  the  alias  is  not  clear;  nor  is  it 
an  act  which  the  law  specially  enjoins  upon  him,  hence  the 
writ  of  mandate  is  not  the  proper  remedy.  (Code  of  Civil 
Procedure,  Sees.  2136,  1290,  1961.)  That  there  are  other 
plain,   speedy  and  adequate  remedies  there  can  be  no  doubt. 
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The  court  has  absolute  control  over  its  process  and  may  adopt 
any  process  which  may  appear  most  conformable  to  the  spirit 
•  of  the  Cod6.  (Code  of  Civil  Procedure,  Sees.  205,  110 ;  Hous- 
ton V.  Williams,  13  Cal.  24 ;  Freeman  on  Executions,  Sec  54 ; 
Clark  V.  Sawyer,  4S  Cal.  133.)  The  writ  of  mandate  will  not 
lie  to  compel  the  ckrk  to  issue  an  execution.  {Miller  v.  San- 
derson, 10  Cal.  490 ;  Goodwin  v.  Glazer,  10  Cal.  333 ;  Fulton 
V.  Hanna,  40  Cal.  281;  Code  of  Civil  Procedure,  Sec.  1214; 
People  V.  BartUtt,  40  Cal.  142 ;  Southern  Cal.  Lumber  Co.  v. 
Hater  Co.,  94  Cal.  217;  Wigginton  v.  Markley,  52  Cal.  411; 
People  V.  McLane,  62  Cal.  616 ;  State  ex  rel.  Sloman  v.  Moores, 
29  Neb.  122;  Pickell  v.  Owen,  66  lowa^  485.)  Mandamus 
does  not  lie  to  compel  a  public  officer  to  do  aji  act  not  clearly 
commanded  by  law.  {Pucket  v.  White,  22  Texas,  559 ;  State 
V.  County  Judge,  7  Clarke  (Iowa),  425;  Commcnivealth  v. 
Pittsburg,  34  Pa,  St.  496.) 

If  it  is  contended  thati:he  order  of  sale  is  now  functus  officio, 
and  the  criticism  comes  too  late  because  of  the  sheriff's  return, 
the  answer  is  readj :  "The  power  of  courts  to  set  aside  or 
cancel  the  returns  of  their  officers  indorsed  on  writs  of  execution 
is  conceded."  ,  (Freeman*  on  Executions,  Sec.  361 ;  Tuit  v. 
Fidgham,  5  How.  Miss.  621 ;  ,Holt  v.  Robinson,  21  Ala.  106 ; 
Scott  V.  Allen,  1  Tex.  508;  Bryan  v.  Bridges,  6  Tex.  141; 
Wiltsie  on  Mortgage  Foreclosure,  p.  568;  Kelley  v.  Isi'oel,  11 
Paige  Ch.  147.) 

MR.  eTUSTICE  MILBURN  delivered  the  opinion  of  the 
court 

This  is  an  appeal  from  an  order  granting  a  writ  of  mandate. 
A  deoree  of  foreclosure  of  lienls,  and  an  order  of  sale  under 
the  decree,  were,  respectively,  made  and  issued  in  a  number  of 
actions  which  had  been  consolidated.  The  order  of  sale,  direct- 
ing several  pieces  of  property  to  be  sold,  was  placed  in  the 
hands  of  the  sheriff,  which  officer  sold  all  but  one  certain  piece 
of  property.  The  order  of  sale  was  returned  by  the  sheriff 
with  a  certificat^e  that  all  of  the  property  was  sold,  excepting 
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one  piece^  upon  which  there  was  a  c^*tain  lion.  About  threa 
years  later  the  relator  demanded  of  the  clerk  of  the  district 
court  that  an  alias  order  of  sale  be  issue^  out  of  his  office, 
directing  the  sheriff  to  sell  the  certain  piece  of  property  to 
satisfy  the  lien  upc'U  it  The  clerk  refused,  and  the  relator 
prayed  for  a  writ  of  mandate  to  issue  out  of  the  district  court, 
diiected  to  tlie  clerk,  ordering  him  to  issue  the  alias  order  of 
sale.  The  clerk  deuiurred  to  the  petition  for  the  wnrit.  The 
demurrer  was  overruled,  and,  upon  his  failure  to  answer,  the 
district  court  granted  the  writ,  whereupon  the  clerk  appealed. 
The  specification  of  errors  relied  upon  are:  First,  that  the 
court  erred  in  overiuling  the  defendant's  demurrer  to  the  pe^ 
tition  for  the  writ;  and,  second,  that  the  court  erred  in  grant- 
ing the  writ  of  mandate. 

The  only  question  necessary  for  us  to  consider  is  one  of 
practice,  towit,  is  the  "writ  of  mandate  the  proper  remedy? 
Tliere  has  not  i)een  any  appearance  on  the  part  of  the  respond- 
ent in  this  court  The  question  before  us  has  not  been  pre- 
sented in  this  forum  heretofore,  but  has  been  considered  and 
decided  by  otlier  courts.  We  have  carefully  considered  the 
brief  of  the  appellant,  and  the  authorities  which  he  has  cited 
in  support  of  his  contention ;  and,  besides,  we  have  examined 
tlio  decisions  and  opinions  contra. 

Had  tlie  respondent  a  plain,  speedy,  and  adequate  remedy 
at  law,  witlioait  resorting  to  a  proceeding  in  inandamtus?  We 
think  that  he  had.  He  could  have  gone  into  the  court  which 
made  the«decroe,  and,  by  proper  motion,  prayed  for  an  order 
in  the  case  upon  the  clerk  of  the  court,  directing  him  to  issue 
the  alias  order  of  sale,  without  resorting  to  a  proceeding  in 
^nandamus.  {Fulton  v.  Hanna,  40  Cal.  278.)  The  case  of 
Garoutte  v.  Haley,  104  Cal.  497,  38  Pac.  194,  is  one  in  which 
the  court  concluded  that  it  was  the  duty  of  the  clerk  to  issue 
an  execution  when  requested  by  the  plaintiff,  and  granted  the 
application  for  a  writ  of  mandamus.  In  this  case,  however," 
the  question  of  whe+her  or  not  m^ndawAis  would  lie  was  not  in 
any  wise  raised  or  discussed;  it  seeming  to  have  been  tacitly 
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admitted  by  counsel  that,  if  the  judgment  were  still  in  force, 
mandamiLS  might  issue;  and  the  case  cannot  be  considered  as 
being  one  in  which  the  court  intended  to  overrule  its  former 
holding  that  mandamus  would  not  lie,  as  decided  in  Fulton  v. 
Hanna,  supra. 

Being  of  the  opinion  that,  as  above  stated,  there  was  a  plain, 
speedy  and  adequate  remedy  by  motion  in  the  case  in  the 
proper  court,  mandamus  vtslB  not  the  proper  remedy.  There- 
fore the  contention  of  the  appellant  must  be,  and  is,  sustained. 
Reversed  and  remanded. 

Reversed  and  reminded. 
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DECISIONS  RE^NDERED  WITHOUT  ^^^^^™- 
IONS  DURING  THE  PERIOD  EMBRACED 

IN  THIS  VOLUME. 


No.  l,349.-GOFF,  Respokdekt,  v.  DELMOE,  Appbi^i^x. 
Appeal  from^Disirict  CouH,  Silver  Bow  County. 

Decided  August  26,  1901. 

Pee  CTiBiAM.-Thi3  appeal  is  dismissed  at  the  coet  of  the 
appellant,  in  accordance  xv-ith  the  stipulation  on  file  Iierein. 

Messrs.  Clintmi  cc  Lamb,  for  Appellants. 


No.  1,713.— FINLEN,  Appellant,  v.  HEINZE  bt  al.. 

Respondents. 

Appeal  from  District  Court,  Silver  Bow  County. 

Application  for  an  injunction  peniding  th©  appeal. 

Submitted  August  29,  1901.     Decided  August  29,  1901. 

Peb  Curiam.— It  is  ordered  that  all  the  affidavits  filed  m 
this  cause,  the  originals  of  which  are  on  file  in  case  No.  7,980 

(544) 


Memoranda.  545 

of  the  District  Court  of  Silver  Bow  County,  be  and  the  same 
are  hereby  stri3ken  from  the  files,  and  it  is  further  ordered 
that  the  application  for  an  injunctiom  pending  the  appeal  be 
and  the  same  is  hereby  denied  without  prejudice. 

(Mb.  Justice  Pigott  concurs  in  the  order  striking  out  the 
aiHdavit  in  support  of  the  motion  for  a.  new  trial,  but  dissents 
from  the  order  denying  the  injunction  ponding  the  appeal  from 
the  judgment) 

Order  entered  Februarys  10,  1902. 

Peb  Cubiam. — irjx>n  applicaticwi  of  tlie  appellant  this  appeal 
is  dismissed  without  prejudice  to  another  appeal. 

Me8si*8.  Forbis  &  Evans,  and  Mr.  J.  K.  MacDonald,  for 
Appellant. 


Xo.    1,722.— STATE   ex  bel.   REYNOLDS,   Eelatob,  v. 

JOHN  C.  McCLERNAN,  JUDGE  OF  THE  SEC- 

OND  JUDICIAL  DISTRICT  COURT, 

Respondent. 

Application  for  a  Writ  of  Prohibition. 

Submitted  October  1,  1901.    Decided  October  2,  1901. 

Peb  Cubiam. — ^Relator's  application  for  a  writ  of  prohibi- 
tioiD  is  denied. 

Mr.  I.  0.  Denny,  and  Mr,  Henry  C.  Mogue,  for  Relator. 

Mr,  James  Donovan,  Attorney  General,  for  Respondent. 
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Ko.  1,661. — STATE,  Respondent/  v.  BEALS,  Appellant. 

Appeal  from  District  Courts  Yellowstone  County. 

Motion  to  dismiss  appeal. 

Submitted  October  4,  1901.     Decided  October  4,  1901. 

Per  Curiam. — Respondent's  motion  to  dismiss  the  appeal 
herein  is  granted,  for  the  reason  that  the  appellant  has  not  filed 
his  brief  within  the  time  required  by  Subdivisions  2  and  5  of 
Rule  X  of  the  Rules  of  this  Court 

Mr,  J,  B.  Herford,  and  Mr.  C.  L.  Harris,  for  Appellant 

Mr.  James  Donovan,  Attorney  General,  for  Respondent 


Xo.   1,695. —STATE,  Respondent,  v.  PRESCOTT, 

Appellant. 

Appeal  from  District  Court,  Cascade  County. 

Decided  October  7,  1901. 

Per  Curiam. — This  appeal  is  dismissed  for  the  reason  tiat 
appellant  haa  not  filed  his  brief  herein,  in  accordance  with 
Subdivisions  2  jmd  5  of  Rule  X  of  the  Rules  of  this  Court 

Mr.  William  G.  Downing,  for  Appellant 

Mr.  James  Donovan,  Attorney  General,  for  Reepondeot 
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No.  1,353.— McIVOR,  Respondent,  v.  GRIGG  et  al.. 

Appellants. 

Appeal  from  District  Court,  Madison  County. 

Decided  October  7,  1901. 

Per  Curiam. — This  appeal  is  dismissed  in  accordance  with 
the  stipulation  on  file  herein. 

Mr.  E.  B.  Howell,  for  Appellants. 

Mr.  M.  M.  Duncan,  for  Respondent. 


No.   1,414.— W.    A.    CLARK    &    BRO.,  Respondents,  v. 
GRAND  OPERA  HOUSE  CO.,  et  al.. 

Defendants. 

SILAS  F.  KING,  Defendant  and  Appellant. 

Appeal  from  District  Court,  Silver  Bow  County. 

Motion  to  dismiss  appeal. 

Decided  October  9,  1901. 

Per  CirRL^.M. — Upon  motion  of  the  appellant  this  appeal  is 
dismissed  at  the  cost  of  appellant 

Mr.  J.  K.  MacDondd,  for  Appellant 
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No.  1,726.— STATE  ex  bel.  MILES  FINLEN,  Rei^tob,  v. 
DISTRICT  COURT  OF  THE  SECOND  JUDICIAL 

DISTRICT,  Defendant. 

Original  application  for  a  writ  of  supervisory  control. 

Decided  October  10,  1901. 

Per  Curiam. — ^Relator's  application  for  a  writ  of  super- 
visory ocxatrol  herein  is  denied. 

(Mr.  Justice  Pigott  is  of  the  opinion  that  the  application 
should  be  set  for  hearing,  and  therefore  diss^ite  from  thia 
order.) 

On  petition  for  reliearing. 

Decided  Octiober  22,  1902. 

Per  Curiam. — The  petition  for  a  rehearing  hurein  is  de- 
nied. (Mr.  Justice  Milburn  concurring  upon  the  ground 
that  the  pedtioni  does  not  state  f aotB  sufficiemt]  to  warrant  the 
issuance  of  the  writ  prayed  for.  Mr.  Justice  Pigott  is  of  the 
opinion  that  the  application  for  a  writ  of  supervisory  oontiol 
should  be  heard,  and  therefore  dissents  from  the  order  denying 
the  motion  for  a  reconsideration.) 

Messrs.  Forbi'S  &  Evans,  Mr.  T.  J.  Walsh,  and  Mr.  J.  K. 
MacDorudd^  for  Relator. 


No.    1,Y30.— STATE    ex    rel.    THOMAS,    Relator,    v. 

GREENAN,  as  COUNTY  CLERK  OF  DEER 

LODGE  COUNTY  et  al..  Defendants. 

Original  application  for  an  alternative  writ  of  mandate. 

Decided  October  14,  1901. 
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Pbb  Curiam. — Application  denied  for  the  reason  that  the 
facts  are  not  sufficient  to  warrant  this  court  to  assiune  original 
jurisdiction. 

Mr.  W.  H.  Tnppet,  for  Relator. 


No.  1,674.— CLARK  et  al..  Respondents,  v.  GRAND  OP- 
ERA HOUSE  CO.  ET  AL.,  Appellants. 

Appeal  from  District  Cowt,  Silver  Bow  County, 

On  the  application  of  J.  O.  Bender. 

Decided  October  22,  1901. 

Per  Curiam. — The  application  of  J.  O.  Bender  to  be  made 
a  party  defendant  and  appellant  herein,  and  for  a  stay  of  pro- 
ceedings, is  denied.  (Mr.  Justice  Pigott  dissents,  being  in- 
clined to  the  opinion  that,  upon  the  present  showing,  the  appli- 
cation should  be  granted  under  proper  limitatioins  and  restric- 
tions.) 

Rehearing  denied  N'ovember  5,  1901. 

On  the  application  of  A.  Eustis. 

Decided  December  3,  1901. 

Per  Curiam. — The  application  of  A.  Eustis^  petitioner,  for 
leave  of  court  to  appear  and  be  heard  by  counsel  in  this  cause, 
and  for  an  order  permitting  him  to  give  an  undertaking  to  stay 
the  enforcement  of  the  judgment  appealed  from,  having  here- 
tofore been  submitted  to,  and  taken  under  advisement  by,  the 
court:  Now,  upon  due  consideration,  the  court  being  fully  ad- 
vised in  the  premises,  it  is  ordered :     That  the  application  be, 
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and  the  same  Is,  hereby  denied,  upon  the  grou^nd  that  the  peti- 
tioner does  not  appear  to  be  a  shareholder  in  appellant  Grand 
Opo^  House  CcMnpany,  the  court  deenodng  it  unnecessary  to 
decide  the  question  of  whether  or  not,  if  he  were  shown  to  be 
a  shareholder,  ihe  other  matters  exhibited  would  entitle  the 
petitioner  to  the  order  prayed  for,  the  ground  assigned  being 
sufficient  for  the  disposition  of  the  application. 

J/r.  Charles  O'Donnell,  and  Mr.  /.  L.  Wines,  for  Appellants. 

Mr.  T.  J.  Wahh,  for  J.  O.  Bender. 


Xo.   1,718. — STATE  ex  rejl.  KIXG  et  al.,  Relators,  v. 
WILLIAM  CLANCY,  JUDGE,  Respondent. 

Application  for  writ  of  review. 

Petition  filed  September  4,  1901.  Writ  issued  September  4, 
1001.  Motion  to  quash  filed  September  11,  1901.  Decided 
October  23,  1901. 

Per  Curiam. — The  motion  to  quash  the  writ  heretofore 
issued  herein  is  sustiiined  and  the  proceeding  is  dismissed  upon 
the  ground  that  llie  Avrit  was  not  issued  to  the  proper  deU-ndanL 

Mr.  E.  N.  Hirwoc'd,  and  Messrs.  McBride  &  McBride,  for 
Relators. 

Mr.  C.  P.  Drennen,  and  Messrs.  McEatton  £  CA'^er^  ^or 
Respondent. 
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No.  1,725.  -HYNES,  Respondent,  v.  BARNES, 

Appellant. 

Appeal  from  District  Courtj  Granite  County. 

On  motion  to  dismiss  appeal. 

Decided  November  5,  1901. 

Per  Curiam. — The  motion  to  dismiss  the  appeal  herein  is 
sustained  and  the  appeal  is  dismissed  without  prejudice,  for  the 
reason  that  the  notice  of  appeal  is  defective. 

Mr,  D.  M,  DurfeCj  and  Mr,  Joshua  Shull,  for  Appellant. 

Mr,  George  .4.  May  wood,  for  Respondent 


No.  1,388.— BRIGHT,  Appellant,  v.  BURKE  et  al.. 

Respondents. 

Appeal  from  Distinct  Court,  Fergus  County. 

On  motion  to  dismiss  apix?al. 

Decided  November  21,  1001. 

Per  Curiam. — ^Upon  motion  of  the  respoaidents  this  cause 
is  Hiis  day  dismissed,  for  failure  to  file  briefs  in  accordance 

with  Subdivision  6  of  Rule  X  of  this  court 

» 

Mr.  William  M.  Blackford,  and  Messrs.  Stranahan  &  Stranr 
aJian,  for  Appellant 

Messrs.  Cort  &  Worden,  for  Respondents. 
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No.  1,740.— HEINZE  et  ai...  Appellants,  v.  BOSTON  & 
MONTANA  CONSOL.  C.  &  S.  MINING  COM- 
PANY, Respondent. 

Appeal  from  District  Court,  Silver  Bow  County. 

Injunction. 

Per  Curiam. — The  application  for  an  injunction  pnemding 
tho  appeal  is  denied. 

Messi's.  Toole  &  Bach,  for  Appellants. 


No.   1,402,   1,403.— LYNCH,  Respondent,  r.   BEOHTEL, 

Appellant. 

Appeal  from  District  Court,  Silver  Bow  County, 

Decided  January  2,  1902. 

Per  Curiam. — These  appeals  are  this  day  dismissed  as  set- 
tled, without  cost  to  either  par^,  in  accordance  with  the  stipu- 
lations filed  herein. 

Mr.  John  N.  Kirh,  and  Mr,  E,  N,  Harwood,  for  Appellant. 


No.    1,566.— NORTHERN    PACIFIC    RAILWAY    COM- 
PANY, Respondent,  v,  NEFF,  Appellant. 

Appeal  from  District  Court,  Deer  Lodge  County, 

On  motion  to  dismiss  appeal. 

Decided  January  16,  1902. 
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Per  Curiam. — Upon  motion  of  the  respondent,  the  appeal 
is  dismissed  iq  accordance  with  the  stipulation  on  file,  each 
party  paying  lis  or  its  own  costs. 

Mr.  Bernard  Noon,  for  Appellant 

Mr.  William  Wallace,  Jr.,  for  Eespondent. 


No.  1,748.— THRELKELD,  Respondent,  v.  O'NEAL, 

Appellant. 

Appeal  from  District  Court,  Deer  Lodge  County. 

(For  former  opinion,  see  ante,  page  209.) 

On  motion  to  dismiss  appeal. 

Decided  January  24,  1902. 

Per  Curiam. — It  is  ordered  and  adjudged  that  the  motion 
to  dismiss  the  appeal  be  and  the  same  is  hereby  sustained,  and 
the  appeal  dismissed. 

Mr.  J.  H.  Duffy,  for  Respondent. 


No.    1,781.— LANGSETH,    Appellant,    v.    PLYMOUTH 
GOLD  MINING  COMPANY,  Respondent. 

Appeal  from  District  Court,  Lewis  &  Clarice  County. 

On  motion  to  dismiss  appeal. 

Decided  February  24,  1902. 


Per  Curiam, — The  motion  to  dismiss  this  appeal  is  hereby 
sustaioed,  and  the  appeal  is  dismissed  without  prejudice. 

Mr.  S.  A.  Balliet,  for  Appellant. 


Xo.  1,783.— il AX TLE,  Appellant,  v.  LARGEV, 

KeS  PON  DENT. 

Appeal  from  Disliict  Court,  Silver  Bow  County. 

On  motion  to  dismiss  apj)eal. 

Decided  Eebi-uary  24,  1902. 

Pee  Curiam. — The  motion  to  dismiss  this  appeal  is  hereby 
sustained  and  the  appeal  is  dismissed  ^vithout  prejudicei 

Messrs.  McIIa'toi:  £  Cotter,  for  Appellant 


No.  1,423— FIRST  NATIONAL  BANK  OF  BUTTE,  Re- 
spondekt,  t'.  ELLINGWOOD  et  al..  Appellants. 

t  Court,  Silver  Bow  County. 

•a  appeal. 

16,  1002. 

motion  to  dismiss  this  appeal  is  hereby 
al  is  dismissed. 

nard,  for  Appellants. 

iiton,  for  Respondent. 
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No.  1,662.— LA VELL,  Appellant,  v,  BOARD  OF  COM- 
MISSIONERS OF  SILVER  BOW 
COUNTY,  Respondent. 

Appeal  from  District  Courtj  Silver  Bow  County. 

On)  motion  to  strike,  and  to  dismiss  appeal. 

Decided  Febniarv  28,  1902. 

Per  Curiam. — The  motion  to  strike  is  sustained  in  part; 
and  the  motion  to  dismiss  the  appeal  is  hereby  sustained  and 
the  appeal  is  dismissed  for  the  reason  that  the  certificate  is  not 
in  conformity  with  the  law. 

Mr.  Justice  Pigott  dissents  froan  the  order  dismissing  the 
appeal. 

Mr,  Raymond.  M.  Place,  for  Appellant. 

Mr,  James  Donovan,  Attorney  General,  for  Respondent. 


No.  1,663.— SULLIVAN,  Appellant,  v.  BOARD  OF  COM- 
MISSIONERS OF  SILVER  BOW 
COUNTY,  Respondent. 

Appeal  from,  District  Court,  Silver  Bow  County. 

Oni  motion  to  strike,  and  to  dismiss  appeal. 

Decided  Febniarv  28,  1902. 

Per  Curiam. — The  motion  to  strike  is  sustained  in  part; 
and  the  motion  to  dismiss  the  appeal  is  hereby  sustained  and 
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the  appeal  is  dismissed  for  the  reasooi  that  the  ceortifieate  is  not 
in  conformity  with  the  law. 

Mr.  Justice  Pigott  dissents  from  the  order  dismissing  ihe 
appeal. 

Mr.  Raymond  M.  Place,  for  Appellant 

Mr.  James  Donovan,  Attorney  General,  for  Respondent. 


No.  1,734.— In  re  DAY ;  WILLIAM  PAIGE,  Appellant; 

EDWAED  DAY,  Respondent. 

Appeal  from,  District  Court,  Silver  Bow  County. 

On  motion  to  dismiss  appeal. 

Decided  March  7,  1902. 

Per  Curiam. — Upon  motion  of  tlie  appellant  herein,  this 
appeal  is  hereby  dismissed,  each  party  to  pay  his  own  costs, 
in  accordance    7ith  the  stipulation  filed  herein. 

Mr.  C.  P.  Connolly,  for  Appellant 


No.   1,447.— BENDER,  Respondent,  v.  GRAND  OPERA 

HOUSE  COMPANY,  Appellant. 

No.    1,448.— FORBIS    et   al..   Respondents,   v.    GRAND 
0PER4  HOUSE  COMPANY,  Appellant. 

Appeal  from  DistHct  Court,  Silver  Bow  County. 

On  motion  to  dismiss  appeals. 
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Decided  March  12,  1902. 

Pee  Curiam. — Upon  motion  of  Charles  O'Donnell,  Esquirs^ 
attorney  for  the  appellant,  these  appeals  are  hereby  dismissed. 

Mr.  Charles  O'Donnell,  for  Appellant- 


No.  1,434.— PEIRIE,  Respondent,  v.  KELLOGG  et  al.. 

Appellants. 

Appeal  from  District  Court,  Silver  Bow  County. 

On  motion  to  dismiss  appeal. 

Decided  March  12,  1902. 

Peb  Curla.m. — The  motion  to  dismiss  this  appeal  is  hereby 
sustained,  and  the  appeal  is  dismissed,  for  the  reason  that  ap- 
peUants'  briefs  '»v©re  not  filed  within  the  time  required  by  the 
Rules  of  this  Court 

Mr.  Charles  CfDonnellj  for  Appellants. 

Messrs.  McHaiton  &  Cotter,  for  Respondent 


No.  1,718.— In  be  SUTTON;  STATE  ex  bel  SUTTON,  |«|^! 
Pbtitionbb,  v.  district  COURT  OF  THE  SEC-       jgf      ^^^ 
OND  JUDICIAL  DISTRICT  j.^/"^  l^ 

ET  AL.^  Defendants. 

Habeas  curpus.     Certiorari. 

Decided  March  13,  1902. 
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em 
.  aud  for  writ  of  ,-erliorari 


„d  for  writ  of  .erlicrar,  m  ..d  them,f  to  fte 

U,e  Second  judi.i.l  d.-tric.  and  Wi.Ua^  «';'i^ 

„d  by  .he  c„„^  .Aen  ,u,de,  .dvieem.n,,  now,  »^  ^ 
.Uon.aa  conrt,  being  advised  in  U,e  pr»«s<^  do.b  W 
.be  iudpnen.  in  »n,»npt  of  ^^^^f^^^^t^L,  Wd. 
county,  Montana,  rendered  on  die  3d  day  «       P  j  ;     j^ 

and  entered  on  the  4tb  day  of  ^'^'f^'^'^'^.^Z  contempt, 
so  far  as  it  d»lar»  tl.o  potiuoner,  hut.«.,  g»  1«  »^ 
wbollj  nnau.borized  and  void,  for  U,e  reason  ^^f^^  ,„ 
S^,„L  on  tbe  bearing  of  tl.e  suppose.  "-^'J"^^, 
have  been  committed  by  tbe  I»"«">°<»-. .  ^°"^'  "1  ^,^^f 
before  this  court  by  the  writ  of  cerl«m,r,  m  aad  »*  ^""^ 
TMea.  corpus,  docs  no.  show  or  tend  to  p.»ve  h."  f^'l^^^ 
of,  and  .hat  no  legal  cause  is  d.o,^  for  ^.e  ■-P"^^"'^" 
Jd  Sutton  or  tor  the  said  judgnnmt  of  contempt  'S"^^ 
or  for  any  par.  .he,«.f.     It  is  U.ereforo  ordered  and  ^JU^ 
tint  .he  said  judgntent  of  conttmp.  be,  and  Ute  same  «  bcreby 
annulled  as  .„  tbe  said  petitioner,  Su*.n,  and  tl.at  be  W 
charged  from  tho  cvtody  of  ihe  sheriff  or  S.lcvr  Bo«  eon     J, 
aforesaid,  and  .iia.  his  bail  be  exoneru.cd. 

The  conr.  is  of  the  opinion  that  tiio  order,  of  whicb  *e  fo- 
lowing  is  a  copy:   "It  is  further  ordered  Uiat  4o  said  dela^ 
ants,  Uieir  agents,  servan.s,  and  employes,  shall  not  do  any 
ther  work  in  fta.  certain  drift  known  as  a  drift  from  tte  MW 
shaft  or  the  Kubinson  upraise,  and  .ha.  thiy  shall  '.°""f°"^J 
securely   timber  tbe  same," — which  is  included    m  the  sai 
judgment  for  eontemp.,  and  which  was  imposed  as  a  pen    ^ 
■  r  the  supposed  contempt  is  utterly  null  and 
jn  that  it  attempte  to  denoanoe  a  penalty  for 
■ranted  by  Section  2179,  Code  of  Criminal 
any  other  law. 


STioE  concurs.     He  is  fnrUier  of  the  opinion 
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that  the  order  is  before  the  court  for  review  under  the  writ  of 
certiorari,  and  that  it  should  be  anjiulled  entirely. 

Mai-ch  18,  1902. 

Pee  Curiam. — Upon  furdier  consideration,  and  of  its  own 
motion,  the  court  does  hereby  vacate  and  set  aside  its  judg- 
ment in  said  cause  made  and  entered  on  the  13th  day  of  March, 
1902,  annulling  the  judgment  im  contempt  as  to  the  petitioner 
Sutton,  ordering  hia  release  and  exonerating  his  bail,  for  the 
reason  and  upon  the  ground  that  the  district  court  of  the 
Second  judicial  district  of  the  state  of  Montana  in  and  for  the 
county  of  Silver  Bow,  having  jurisdiction  of  the  subjectrmatter 
and  of  the  person  and  to  make  the  judgment  and  order  sought 
to  be  reviewed  on  habeas  corpus  aided  by  certiorari,  the  su- 
preme court  may  not^  in  this  proceeding,  determine  whether 
the  evidenice  adduced  and  certified  to  in  the  return  on  certio- 
rari  tended  to  prove  the  contempt  charged  or  tended  to  support 
tlie  finding  or  judgment  and  order,  declaring  the  petitioner 
Sutton  guilty  ^f  contempt. 

It  is  therefore  ordered  Uiat^  the  writs  of  habeas  corpus  and 
ceriioraH  heretofore  issued  herein  be  and  the  same  are  hereby 
quashed,  and  the  proceeding  be  and  the  same  is  hereby  dis- 
missed, with  leave  to  the  petitioner  Sutton  to  apply  to  tho 
supreme  court,  within  twenty  days  hereafter,  for  a  writ  of 
supervisory  control  in  the  matter  of  such  supposed  contempt. 

Mr.  F.  T.  McBride,  Mr.  Robert  McBride,  and  Mr.  E.  N. 
HarwQod,  for  Petitioner. 

(For  opinion  on  application  for  writ  of  supervisory  control, 
see  27  Mont  p.  — ,  69  Pac.  988.) 


No.  1,810.— STATE  EX  bel.  COLLINS,  Relatob.  v.  DIS- 
TRICT COURT  OF  THE  SECOND  JUDICIAL 

DISTRICT    ET    AL.,    RESPONDENTa.    ~ 

Writ  of  supervisory  control. 

Decided  Arpril  11,  1902. 

Per  CuBiAU.— Relator's   appUcation   for  a  writ  of  auper- 
visory  control  Leredni  is  denied, 

Mr.  S.  C.  Herron,  and  Mr.  Charles  E.  Sacheti.  for  Relatiw. 


No.  1,473.— BOOTH,  Respondbkt,  v.  McGOVERr  sr  ai,., 

AfPEZ'I'ANTS. 

Appeal  from  District  Court,  Silver  Bow  County. 

On  motion  to  dismiss  appeal. 

Decided  April  15,  1902. 

Per  Curiam. — The  motion  to  diemise  the  appeal  herein  ii 
hereby  austainod  and  the  appeal  is  dismissed, 

Mr.  William  E.  Carroll,  for  Appellants. 

Messrs.  Forbis  &  Maliison,  for  Respondent 
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Xo.  1,446. — FRARY,  Appellant^  v,  DWYER,  Respondent. 

Appeal  from  District  Cotirt,  Cascade  County. 

(For  former  opinion,  see  ante^  page  414.) 

April  16,  1902. 

Per  Curiam. — Upon  the  stipulation  of  W.  S.  Frary-  and 
counsel  for  respondent,  this  appeal  is  dismissed,  Avithout  preju- 
dice, liowever,  i>  any  right  counsel  for  appellant  may  have  in 
the  preanises. 

Mr.  Justice  Pigott^  having  been  of  counsel  during  the 
pendency  of  this  cause  in  the  district  court,  takes  no  part  in 
tliis  order. 

Mr.  F.  A.  Merrill,  for  Appellant. 

Mr.  T.  E,  Brady,  for  Respondent. 


Xo.  1,732.— In  re  QUINN'S  ESTATE. 

Appeal  from  District  Court,  Silver  Bow  County. 

On  motion  to  dismiss  aippeal. 

Decided  April  29,  1002. 

Per  Curiam. — The  motion  to  dismiss  this  appeal  is  hereby 
sustained  and  the  appeal  is  dismissed. 

Mr.  Charles  O'DouncU,  for  Appelknt 

Messrs.  McILiiton  cf-  Cotter,  for  Respondent. 
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Xo.  1,S21.— Ix  RE  APPLICATION  OF  T.  J.  WALSH,  OX 

BEHALF  OF  JOHX  F.  FORBIS  AXD  L.  ORVIS 

EVAXS,  FOR  A  Writ  of  Habeas  Corpus^  And  in 

Aid  Thereof  a  Writ  of  Certiorari. 

Habeas  carp  us — Certiorari. 

Decided  April  29,  1902. 

Per  Curiam. — L"i)on  exaiuiiiation  of  tlie  judgment  of  the 
district  court  wherein*  the  petitioners  were  found  guilty  of  con- 
tempt, and  in  ]nirsuance  of  which  they  were  committed  to  the 
custody  of  the  c^lieriff  of  Silver  Bow  county,  the  court  finds 
that  the  same  is  void,  in  that  the  said  judgment,  being  as  for 
a  contempt  in  tlie  presence  of  the  court,  does  not  recite  any  fact 
sho^\4ng  that  a  eontemi>t  had.  been  ecinmitted :  It  is  therefore 
ordered  that  the  judgment  be  annulled ;  that  the  petitioners  be 
discharged  from  custody,  and  that  their  bail  be  exonerated. 

Mr.  T.  J,  Walsh,  for  Petitioners. 

Mr.  John  Lindsay,  for  Respondent, 


Xo.  1,638.— BURKE,  Appellaxt,  v.  IIAMILTOX  et  al.. 

Respondents. 

Appeal  from  District  Court,  Fergus  County. 

On  motion  to  dismiss  appeal. 

Decidc<l  Mav  14,  1902. 

Per  Curiam. — The  motion  to  dismiss  this  appeal  is  hereby 
sustained  and  the  apjKual  is  dismissed. 

Messrs.  Cort  »f*  ^Yorden,  for  Appellant 

Mr.  F.  E.  Smith,  for  Respondents. 
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Xo.  1,823.— BOEIILEK,  Eespondent,  v.  HAIS^SOX  et  al.. 

Appellants. 

Appeal  from  District  Court,  Missovla  Courtly, 

On  motion  to  dismiss  appeal. 

Decided  May  15,  1902. 

Per  Curiam. — Respondcnft's  motion  is  granted,  and  the  ap- 
peal is  accordingly  dismissed,  for  tlie  reason  tliat  no  transcript 
has  been  filed  aerein. 

Messi'S.  Duncan  &  Draffen,  and  Mr,  C.  B,  Nolau,  for  Re- 
spondent. 


IN    MEMORIAM. 


WILLIAM  HEDGES  DEWITT. 


In  the  Supremo  Court  cf  the  State  of  Montana,  Thirtieth 
day  cf  December  Tenn,  January'  21,  1902. 

James  Donovan,  Esquire,  Attorney  General  of  the  State  of 
Montana,  informed  tlie  court  tliat  Honorable  William  H.  De 
Witt,  a  former  Justice  of  this  Court,  had  died  suddenly  at  his 
home  in  the  citv  of  Butte  on  Saturday  afternoon  at  5  o'clock — 
January  18,  1902, — and  suggested  that  tlie  court  appoint  a 
coniniitteo  tx)  draft  suitable  resolutions  \o  commemorate  his  life 
and  services,  and  to  retx)rt  the  same  to  tlie  court  at  a  time  to 
be  fixed  liereaftov  for  that  purpose. 

The  court,  adopting  the  suggestion  of  the  attorney  general, 
thereupon  appointed  the  follo\\dng  commitcee:  Henry  N. 
Blake,  Esquire;  Williain  Y.  Peml>orton,  Esquire;  Edwin  N. 
Harwood,  Esquire;  William  W.  Dixon,  Esquire;  John  J.  Mc- 
Ilatton,  Esquire;  George  W.  Stapleton,  Esquire;  I.  Parker 
Veazey,  Esquire;  and  James  Donovan,  Esquira 

As  a  furtlier  mark  of  res»pect,  court  was  thereupon  adjourned 
until  Wednesday,  Januarv^  22,  1902,  at  9:30  a.  m. 

On  February  12,  1902,  the  court  by  an  order  fixed  February 
18,  1902,  as  the  time  for  the  presentation  of  the  report  of  the 
oommittee. 

Eiftioth  day  of  Decend)er  Term,  Tuesday,  Febniary  18, 
1902. 

The  committee  heretofore  appoint-ed  to  draft  resolutions  on 
the  death  of  William  Hedges  DeWitt,  tliis  day  report  as  follows: 

Afap  it  Please  the  Court: 

In  behalf  of  the  Committee  of  the  Bar  of  the  State  of  Montana,  appointed 
to  take  appropriate  action  respecting  Honorable  William  Hedges  DeWitt,  who 

(SC5) 


574^  Appeal. 

a  I  <;•*•]  a  lit.  i.*  iLr;.:i<L — Jordatt  cl  al.  r.  Andmt  tt  al.,  37;  Michcncr  /. 
I  if/tijskatn,    44. 

TiiL.**  of   Filifjjr   Tr2i!iM.rii»t — Lacti€fs — Dismissal.  . 

5.  Under  S'i|./  me  Omrt  Role  IV.  Subdivision  U,  an  appeal  will  be  dis- 
iijis«^<:^  wb^-re  !ij>i^l]aDt  i»  guilt v  of  lacbes  in  not  filinj^  tiie  transcript  witli 
lb*'  vierk  of  lb*-  siii»reme  coort  within  Go  days  after  the  appeal  was  per- 
fected.— t^hfifl-i'lt   v.  Batktr  ct  al.,  45- 

I>eft-<iive   Authfr-Lti'-aiion   of  Transt-rlpt. 

0.  Wh»-r<»  on  t^nf&l  the  transcript  prepared  and  certified  by  the  clerk  Is 
deffH-tlve  fur  lailure  to  comply  with  the  rules,  and  appellant's  counsel  pre- 
I»:ir»»  a  corr*^-t  ^  transcript,  and,  instead  of  having  the  clerk  certify  ttiere- 
t'n'aii  re<|ujnd  u\  Ci.de  of  I'ivll  rrwrdure,  Sec.  1739t  detaches  the  certlticate 
fr<^'m  the  d» festive  transcript  and  attaches  It  to  the  corrected  one,  without 
the  knowledge  oi  authority  of  the  eieris,  such  transcript  cannot  be  con- 
sidf-rtd. —  tih'jdrV'U   v.  Barker  ct  al.,  45. 

Authentication  of  Transcript. 

7.  I'nder  C'o<le  of  Civil  Proceoure,  Sec.  1905,  and  Political  Code,  Sec. 
4CSC.  providing  that  transcripts  on  appeal  must  be  certified  by  the  clerk, 
under  seal,  after  comparison  with  the  original  files,  no  other  method  of 
authentication   is  lawful. — Shadvillc  v.  Barker  ct   al.,  45- 

Undertaking  on  Appeal — Failure  to  File. 

S.  Code  of  Civil  I*rocedure,  Sec.  1740,  providing  that  no  appeal  shall  be 
dismissed  for  iusufficiency  of  the  undertaking,  if  a  good  undertaking  ap- 
proved by  a  iMsiice  of  the  supreme  court  be  filed  before  the  hearing  on 
motion  to  dismiss  the  appeal,  refers  only  to  a  case  where  an  insufficient 
undertaking  has  been  filed  m  trial  court,  and  does  not  embrace  a  case 
where  no  undertaking  whatever  has  been  filed  within  the  time  limited  by 
law. — hahn   v.  James  et  al.,  50. 

Error — Presumption. 

9.  An  error  is  presumptively  prejudicial  to  the  defeated  party,  jind  tbe 
presumption  is  rebutted  only  when  it  appears  that  It  either  was  not  or 
could  not  have  been  Injurious.— iS'f of c  v.  ShadKcU,  52. 

Error — Exception — i;-?view. 

10.  Errors  not  excepted  to  in  the  court  below  cannot  be  reviewed  on  ap- 
IJeal. — State  v.  nthaeliccU,  52. 

New  Trial   Order. 

11.  Where  an  order  granting  a  new  trial  is  silent  as  to  the  grounds  on 
which  it  is  bas?d.  it  will  be  affirmed,  if  it  can  be  Justified  on  any  ground 
on  which  the  motion  was  predicated.— fiftate  v.  Foster,  71. 

New  Trial  Order. 

12.  Where  there  is  a  substantial  conflict  in  the  evidence  the  action  of  the 
trial  court  in  pranting  or  denying  an  application  for  a  new  trial  on  Jthe 
ground  that  the  evidence  Is  insufficient  to  Justify  the  verdict,* or  that  the 

erdlct  is  contrary  to  the  evidence,  will  not  be  disturbed  on  appeal. — State 
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At  the  Bar,  his  demeanor  towards  his  brother  lawyers  was  so  uniformly 
kind,  courteous  and  considerate  that  he  was  regarded  with  affection  by  all 
w^ho  knew  him  there.  His  conduct  in  the  trial  of  causes  was  a  model  for  all 
young  lawyers  to  cupy ;  it  endeared  him  to  his  associates  and  brought  him 
success  in  his  chosen  profession.  His  private  life  was  singularly  pure ;  he  had 
a  pure  mind.  He  hated  deceit  and  fraud  In  whatever  station  of  life  or  what- 
ever garb  discovered.  His  whole  career  was  honorable,  and  his  son  has  an 
Imperishable  inheritance  in  the  good  name  his  father  has  left. 

Therefore,  Be  Jt  Jiesolved:  i  That  the  Montana  State  Bar  Association 
tenders  to  Judge  DeWitt's  widow  and  son  the  most  sincere  and  heartfelt 
sympathy  of  its  me.ubers  in  the  great  sorrow  that  has  come  Into  their  lives, 
and,  as  a  mark  thereof,  a  copy  of  these  resolutions  shall  be  sent  to  them  ;  and 
Jicaolvcdj  That  a  copy  of  these  resolutions  be  presented  to  the  Supreme  Court 
of  the  State  of  Montana,  with  the  reqntst  that  the  same  may  be  spread  upon 
the  minutes  of  the  court. 

IIexry  C.  Smith, 

H.    G.    MclNTIKE, 
M.     S.    GUNN, 
T.    J.    WAL.SII, 

Odell    W.    McCoxm:ll. 

Thereupon   Thomas  (\    Bach,  Kt^qiiire*  addressed  tlie  eoiirt 
[\^  follofws: 

At  ay  it  Please  the  Court: 

It  is  of  William  II.  DeWitt,  the  friend,  the  citizen,  the  man,  in  memory 
of  whom  I  would  say  a  few  words.  To  know  Judge  DeWitt,  to  fully  appreciate 
him,  as  a  friend,  ns  a  citizen,  as  a  man,  it  was  necessary  to  associate  with 
him  intimately,  to  I»e  with  him  constantly,  to  see  him  and  associate  with  him 
almost  as  one  assoi'iates  with  and  Is  with  the  members  of  one's  own  family. 

Speaking  impersonally,  we  are  apt  unconsciously  to  put  our  best  foot  fore- 
most, to  appear  to  our  own  best  advantage,  not  In  our  own  families,  not  with 
those  with  whom  ,ve  associate'  daily,  but  with  those  whom  we  meet  casually, 
almost   as  strangers. 

To  estimate  the  character  of  Judge  DeWitt  by  such  a  test  would  be  unfair 
to  his  memory,  it  was  my  pleasure  to  have  been  associated  with  him  from 
December,  1S84,  to  August,  ISSO.  Much  might  be  said  concerning  his  char- 
acter as  u  man  of  family — much  might  be  learned  by  most  of  us  from  a  study 
of  the  life  of  one  who  could  at  once  be  always  the  husband  and  yet  the  com- 
panion of  his  wife,  the  father  as  well  as  the  friend  of  his  son,  and  in  him  as 
a  friend,  as  a  citizon,  as  a  man,  each  of  us  can  find  an  example. 

When  I  left  him  in  1886.  as  one  will  unconsciously  do,  I  looked  back  upon 
my  association  with  him,  and  there  was  no  word,  no  one  act  oi  his,  that  I 
would  have  asked  him  to  recall ;  there  was  an  absolute  and  unqualified  fairness 
in  all  his  conduct  tcward  me.  and  I  can  truly  say  the  same  of  his  conduct 
toward  all  of  those  with  whom  our  business  or  our  friendship  brought  us  In 
contact. 

This  was  due,  ^  think,  to  his  strongest  trait  of  character,  which  I  think 
was  stronger  In.  him  than  in  any  man  I  ever  knew,  and  that  was  his  keen  per- 
ception of  duty. 

Speaking  Impersonally,  most  of  us  prefer  to  do,  perhaps  do,  that  which 
Is  right,  that  which  is  our  duty  to  do.  Some  of  us  so  doing  wltn  a  (perhaps) 
unacknowledged,  unconscious  desire  for  the  plaudits  of  others ;  some  of  us  so 
doing  that  we  may  gain  and  hold  our  self-coramendatlon  :  some  of  us  do  right, 
do  that  which  it  is  our  duty  to  do,  when  it  is  easy  so  to  do,  and  some  of  us 
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delight  to  perform  that  duty  when  It  bears  hard  upon  us.  and  thus  arou,*e  the 
self -pride  that  is  in  us.  .^ot  nf  «ll  the  men  I 

It  was  not  so  «ith  Judge  DeWItt.     It  seems  to  me  '^^'""l^l^^Xi    [l^^t 
ever   knew.   he.    most   of   all.   was   actuated   to  do   that    which   -'^^  ^^'J^^'  ^^^^ 
which  it  was  his  duty  to  do.  merely  because  it  was  the  y^^^^T/' J  ^\^  %tbe« 
As  to  right  and  wrong,  with  him  there  seemed  to  be  no  V'^^"^'^  J^  J^f '^^  ^^,,1 
would  think,  no.thought  of  what  he  himseif  would  ''''^''^ ^'''''^''^^' ^{^^^^ 
the  consequences  might   be  to  himself  or  others-he  «*°>P»y  ;*^^^^^*^  ."^  J'   ^ct 
was   his  duty   to  do;   and  it  did  seem   so   easy   for  him   to  decide   and  to  act^ 
So  to  act   must  have   pained   him   on   many   occasions,   because  ^^'^ J^V' 
pain   to  others.      In  some  Instances   I   knew   that   he  had   been  '^^^J^f^^'.*"^ 
so  knowing  was  able  to  right  the  wrong.     But  I  am  certain  of  one  thing,  tnai 
if  ever  he  gave  pain  to  his  friends.  It  was  because  bis  act  sprang  from  a  aui> 
which   he  owed  and   which   he  discharged. 

Such   a    life  would   naturally    lead    those  who  met   him.    as   we   meer        . 
of  our  associates  on  our  journey  through  life,   to  believe  that   he   was  ^^'^j 
unsympathetic,   which  is  most  unjust   to  him.      Like  all   ^ngl o- Saxons.  Mb  sjm- 
pathy   was  silently   expressed,   by   a   thoughtful   act.   by  the   touch   of  «»«  "*":'• 
and  yet  his  was  a  sympathetic  nature,   both   In  the  giving   and  »'^^^JT*"^^    *  j 
man  could   have  been   more   tender   than   was   he   to   me   in    my   *J'*"''*J''^ 
canuot  resist  giving  an  example  of  how  deeply  he  felt  any  hint  of  kiptwess. 

Some  time  after  our  firm  had  been  dissolved,  lie  sent  to  me  my  snare  ox 
certain  collections  'vhlch  he  had  made  of  past  accounts  due  that  tirm.  i  - 
member  that  I  wrote  him  my  thanks,  and  expressed  tlie  wish  that  he  w 
take  charge  of  all  my  finances,  for  my  good.  His  reply^  was  ^^^^^^^''^^"^ "'. 
He  would  not  have  said— but  ne  could  write  It.  It  was:  'Dear  ^ac":  laa 
you  for  your  kind  Utter.  Such  letters  make  this  journey  through  life  less 
hard.* 

May  it  Plcanc  ihc  Court:     It  grieves  me  much   that,  following  the  manner 
of  men.   I   never  by  word   to  hlin  expressed  my   appreciation   of  n.s  character 
my  pride  in  his  friendship  :  and  it  is  but  of  small  comfort  to  me  that  I  cannot 
recall   any  occasion   when   I   failed  to  see  him  when   I  could;  and  I  never  met 
him  but  I  felt  the  letter  for  the  meeting. 

Thoreiijx)!!  Janios  Doiiiovaii,   Es(iuire,   Attorney   General  of 
tlie  Stiitv  of  il  :nta.na,  addressed  the  court  as  f ollo^v^= : 

Ma  If  it  Phase  the  •"'ourt: 

On   the  ].Sth  day  of  .January,    1002,    Honorable  William  H.   DeWitt,  an  ex- 
Associatp  .Justice  of  the  Supreme  Court  of  Montana,  died  at  the  city  of  Hutte. 
As    Is    the    custom,    the    attention    of    this    Honorable    Court   was    called   to  his 
death,    and    a    committee    appointed    to    present    suitable    resolutions    commemo- 
rating  his   services  as  a   Judge   of   this   Court,   and   rendering   unto  his  memory 
such   marks  of  res;)»'rt   as  his  life  as  a   lawyer  and  a  Judge  would   merit.     The 
Committee    appointed    by    this    Honorable    Court    has    made   Its    report,   and   this 
day  Is  set  ni)art  at  \vhlch  to  consider  said   report.      1   therefore,  in  my  capacity 
as  a   lawyer,  and  "n  my  capacity  as  Attorney  (Jeneral.  on   behalf  of  the  Honor- 
able Court   of  which   he  was  a  member,   more  that  these  resolutions  be  adopted 
and   spread   of  record   In   the   minutes  of  this  day's   proceedings. 
I    did    not    have    an    Intimate   personal    acquaintance   with 
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ship  oft   gIvi'H    l)irth    to,   and   that   sometimes-  maj'   seem   somewhat    overdrawn. 
I  do  not  therefore  stand  in  i..at  relation  to  him  and  liia  memory  wliere  I  can 
dlKc-uss   minutely   his   perHonal   worli,   his   personal    characteristics,   his   personal- 
tits,  or  his  personal  affections.     I  cannot  mirror  his  faults  into  virtues,  if  lie 
bad  any   faults. 

Justice  DeWitt  was.  in  my  judgment,  a  great  lawyer,  but  a  still  greater 
judge.  It  is  timely  and  fitting  on  this  occasion  to  call  the  attention  of  the 
Court  and  those  who  assemble  here  to  do  honor  to  his  memory,  to  Ills  remarlc- 
able  career  as  a  member  of  this  Honorable  Court.  Justice  DeWitt,  in  a  special 
line  of  legal  learning,  viz. :  Jn  the  mining  law,  and  in  all  its  intricuce  phases, 
was  perhaps  better  equipped  than  most  men  in  the  state.  He,  speaking  for 
the  Court,  rendered  an  opinion  in  April,  1S!H>,  which,  in  my  Judgment,  places 
him  as  a  mining  lawyer,  and  as  an  interpreter  of  mining  law,  as  one  of  the 
brightest  lawyers  of  the  Northwest.  In  the  case  of  King  v.  Amy  &  Silversmit'i 
i'onsolidattd  Mining  Co.,  which  was  decided  at  the  April  terra,  ISOO,  Justice 
DeWitt,  speaking  lor  the  Court,  rendered  an  op'nion  which  was  a  new  ciues- 
tlon,  and  which  question  had  enlisted  the  careful  attention  of  the  best  mining 
lawyers  of  the  I'nlted  States.  He  said  in  the  course  of  his  decision  that  the 
questions  involved  m  that  case  came  to  the  Court  of  this  State,  and  to  the 
Courts  of  the  I'nitcd  States,  for  the  first  time,  and  in  ills  efforts  to  reach  a 
sound  and  correct  '.oust ruction  of  Section  '2li'2'2  of  tlie  Revised  Statutes  of  the 
Cnitcd  Statts.  he  bent  the  efforts  of  his  strong  and  vigorous  mind  to  a  solution 
of  that  question,  which,  in  the' judjjment  of  the  ablest  lawyers  and  judges  of 
the  I'nitcd  Stat(s,  hns  never  been  questioned.  He  settled  then  for  the  first 
time  one  of  the  rnost  intricate  questions  of  extralateral  rights.  It  is  true 
that  this  case  went  to  the  Supreme  Court  of  tlie  United  States  and  was  re- 
versed and  reported  in  the  ir»L*  V.  S.  Supreme  Court  Kep<»rts,  Justice  Kieid 
of  the  Supreme  Co'irt  of  tne  United  States  rendering  the  opinkm,  concurred 
In  by  Hie  oilier  justices.  The  opinion  by  Justice  I^Meld  was  not  an  elaborate 
one,  but  reversed  :he  opinion  rendered  by  Justice  DeWitt  by  declaring  that  the 
side  lines  should  become  the  end  lines  of  the  lode  without  further  elaboration 
or  discussion.  This  case  came  back  to  the  Supreme  Cou't  of  Montana.  Be- 
tween the  hearing  of  the  case  in  the  Supreme  Court  of  Montana  and  In  the 
Supreme  Court  of  ibe  United  States,  Judge  Halletl  and  Judge  Ilawley,  who 
are  recognized  amcinuf  the  great  Judges  of  the  mining  states,  followed  the  de- 
cision of  the  Supreme  Court  of  Montana,  even  after  the  opinion  had  been 
rendered  by  the  Supi-enie  Court  of  the  United  States  and  the  case  reversed. 
In  1S().*>  the  same  (,uestlon  came  to  the  Supreme  Court  of  Montana  again  in 
the  case  of  Fitz;rei- ild  v.  Clark.  Justice  DeWitt  wrote  the  opinion  in  that 
case,  and  In  a  very  elaborate  and  exhaustive  opinion  he  reviewed  again  the 
same  question  that  was  up  in  the  ca.se  of  King  v.  Amy  &  Silversmith,  and  the 
greater  portion  of  his  argument,  and  liis  legal  conclusions  in  determining  the 
case  of  Fitzgerald  v.  Clark,  was  based  upon  the  conclusions  that  he  had 
reached  In  the  case  of  King  v.  Amy  &  Silversmith.  He  refers  to  the  King  v. 
Amy  &  Silversmith  case  as  having  been  reversed  by  'the  Supreme  Court  of  the 
United  States,  and  he  liad  that  moral  courage  and  judicial  ac<'uracy  of  mind  to 
resiiect fully  urge  in  the  Fitzgerald  v.  Clark  case  that  tlie  Supreme  (?ourt  of 
the  United  States  was  wrong  In  its  opinion  in  reversing  the  King  v.  Amy  & 
Silversmith  case.  To  my  mind  his  argument,  his  suggestions  a^^d  his  reason- 
ing in  the  Fitzgerald  v.  Clark  case,  was  a  revelation  of  the  liighest  Intellectual 
force.  He  was  not  li(/Id.  assertive  or  aj^gresslve  In  his  deductions,  but  he  w^as 
clear,  concise  and  convincing,  and  took  up  that  case  wltli  that  strength  of  mind 
and  vigor  that,  to  an  impartial  observer,  would  show  the  depth  and  breadth  of 
his  legal  mind. 

1  have  not  been  able  to  find  anywhere  In  tiie  Investigation  of  cases  that  I 
have  made,  wliere  ihe  Supreme  Court  of  the  United  States  has  been  reversed 
by  the  decision  of  a  state  court,  and  a  principle  laid  down  by  the  Supreme 
Court  of  the  T'nited  States  totalJy  Ignored,  and  then  have   the  same  views  In 
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tlie   rn^i'    reveiBlnc   the    SHiiromc    Court    of   the    United    St»t«i   afterniirds    sus- 
tained by  the  Snrririiie  Court  of  the  L*nltPd  »tatPB. 

In  foUuwiHB  ip  these  cases  It  U  Intereat'ng  to  know  that  the  case  o( 
KltZBerald  v.  Clark  nmt  to  the  Su[ireme  Court  o(  the  L'ulled  StnteB.  was  sub- 
inlltod  on  Defeniliev  8.  1S117.  and  dei'lded  May  2a.  1S08.  The  opinion  ren- 
dered by  Justice  Brewer  was  as  follows:  "The  case  Is  before  ua  on  error  from 
the  Supreme  Court  of  Montana.  It  la  unnecessary  to  state  Its  facts  In  detail, 
ami  It  Is  HiifflcU'nl  to  Bay  that  tlip  answer  given  to  the  fourth  quesllon  In  the 
opinion  just  flied  In  Del  Monte  Mining  Co.  V.  Last  Chance  Mining  Co-.pageU 
[of  Vol,  m,  U.  S.  S.  C-  Rep.],  compels  an  affirmance  of  the  JudBment."  This 
Is  all  tliRt  WHS  nald  by  Ihe  Supreme  Court  of  the  Tnlted  States  in  afflrmlnn  the 
JudKmpnt  ot  nizgvr'ild  v-  Clark,  rendered  by  ihc  Supreme  Court  of  llie  Stale 
of  Montana.  In  lui>«lns  back  to  (he  cane  upon  wlilcb  the  rase  ot  FItzRernId  t. 
Clurk  »«»  alHrnii'il.  »e  llnd  Hint  Ihe  grnund  upon  which  this  fane  wa»  nlMrmed 
wnn  the  sanic  iivlncli.ks  of  law  enunclnled  by  Justice  UoWItt  'n  Ihe  case  ot 
King  V.  .4my  «  HlIvi'i-RUillh  Consolldaud  Mining  Co.  This  Indeed  was  a  gr'at 
tribute  to  ihr  Sut'i'ime  Court  of  Hie  State  of  Montana,  because,  had  the 
Supreme  Court  <•(  ilip  Sl;ite  ot  Moutuiia.  ot  which  Justice  HeWlti  was  a  mtmber 
at  the  time,  yielded  oliedlence  to  tlie  juilament  of  the  Supreme  Court  of  the 
l.'nIKd  Stall's  In  llie  case  of  King  v.  Amy  &  Sllreramlih  t  onsoUdated  Mtmne 
Co..  as  reported  In  ibp  152  V.  S.  S.  C.  Reports,  pajre  '1-12.  the  property  rlRbts 
ot  Ihe  miners  ot  this  country  would  have  HUlTered  untold  Injury  and  mlstoriune. 
So  to  me  It  iK'curs  that  It  was  a  liolil.  tenacious  and  conscleuuous  mind,  acta- 
ntrd  by  well-sclilcd  couvIciIodb.  that  led  up  to  the  solution  ot  the  Questions 
liimlvcd  and  wlabliihed  the  precedent  laid  drwn  In  the  King  v.   Amy  &  Sllver- 

Jiiduc  l.ludley,  ulio  Is  the  aulhm'  of  the  lendlni;  work  on  Mines  and  -Mln- 
Ina  In  Hie  I'nlicd  StnteH.  In  his  able  work.  In  diBcussIn?:  Justice  Ih-Wllfa 
rcKKonins  and  conclusions,  pays  him  n  high  tribute  and  places  him  alongside 
iif  Ilalleit  and  IIsA'lcy,  as  amonc  the  ablest  Judges  In  this  branch  ot  the  lav 
that  ll»i-e  was  In   ,he  milid  Slates, 


tclleclunl    superlodiy.      'I'hey    reveal    very    many    of    ihe    commendable    fea 

ures 

lu  Ihe  Ideal  Judse.     'ihey  first  show   that  Justice  l>cn'ltl   was  a   man  of 

courage;   they   next    show   that   his    mental    grasp    was    great;    they    neit 

that  when  he  had  (Irmly  set  his  mind  upon  a  legal  proposition  and  had  res 

ched 

a   conclusion  anil    solullon    of  the  qucsHon.   that    there   no   longer   lingered 

apj 

doubt    as    to   the    .■■.rr.-ctncss    ot    his    soliiilon.      There    is    sttJI    a    stronger 

greater  precept  lo  1*  drawn  frim  Ihtse  casta,  and  that  la  that    It  takes   a 

bold. 

strong    mind    to   -ittsck    the    reusonlug    of    a    superior    court,    even    thmigl 

the 

superior  court   Is  wr  mg,   ami  so  present  the  Issue  that   the  superior  court 

will 

acknowledge  Its  inlinke  and  actiulesce  In  the  rul'ng  of  the  lower  court. 

Justice    KeWltt  .at    upon    the   bench   ot   this    Coui't    during   a    period 
Ihe   state  pn8s.d    ii-oni   Its   territorial    life   to   Its   slatehood  :   he    was    In    a 
beginning.      Many   intricate  questions  of  law  were  presented  to  nim  and  t 

«-hen 

other  mcml>ers  of  ihe  Court  at  Mils  time  which  were  settled  and  settled 

Ight, 

and    which,   as  the  lime  passes,   will   be  monuments   lo   his   Integrity,    exu 

iplw 

or    his    slron8'lute||,.c.tual    force,    and    irlbules    to    his    Justness,    fairness 
einlty. 

BDd 

There  ace  many  other  sides  and   iihases   to  Judge  l)e«-iII-«    life  whic 

are 

Ibis 

ering 
was 

Many  a  lime  have  I  seen  young  mea 
urt,  Bhen  Justice  DeWltt  was  n  member 
ley  seemed  to  be  laboring  under  mental 
r'  liiat  lie  was  almost   imable  tu  present 


In  Memoriam.  571 

his  caiiRe  in  a  consomtive  order,  and  Justice  DeWltt,  observing  his  embarrass- 
ment, would  look  at  him  with  a  kindly  and  appreciative  smile  that  would  in- 
spire and  encourage  the  young  man  and  manifest  *a  consideration  to  that 
degree,  that  before  h(  liad  well  stated  his  case  he  was  relieved  of  his  embar- 
rassment. This  to  nit  is  one  of  the  greatest  characteristics  of  a  judge.  Many 
a  young  lawyer  has  been  driven  from  the  courts  in  despair  with  the  sense  of 
feeling  that  he  was  overawed  or  abashed  by  some  suggestion  or  inquiry,  or 
some  austere  look  from  the  bench,  that  impressed  him  with  his  weakness  to 
that  extent  that  he  never  afterwards  appeared  in  court  without  fear  and 
trepidation. 

This  thought  can  perhaps  be  well  illustrated  by  a  story,  that  is  related  of 
Chief  Justice  Shaw  of  Massachusetts.  On  one  occasion,  when  Hufus  Choate 
was  at  the  height  of  his  fame  as  a  lawyer,  he  was  passing  an  art  studio  in 
the  city  of  Boston,  \\hen  he  saw  an  artist  on  the  inside  putting  the  finishing 
touches  on  the  canv'as  which  portrayed  In  the  highest  degree  a  painting  of  a 
lion.  He  entered  ihe  store  and  stood  In  anuizement  gazing  at  the  ttgure,  and 
for  a  moment  he  was  lost  in  admiration  of  the  figure.  One  of  nis  companions 
passing  the  store,  ^aw  him,  entered  the  store,  and  accosted  him  as  follows: 
**Mr.  Choate,  what  jire  you  doing  here?"  Choate  pointed  to  the  figure  and  said: 
"I  am  admiring  that  figure."  Ills  friend  said:  "What  Is  tnere  about  that 
that  so  attracts  your  attention V"  He  said:  **I  was  observing  what  a  mag- 
nificent likeness  It  v.as  of  our  Chief  Justice  Shaw.*'  The  Impression  had  been 
made  upon  Choate  l)y  the  severe  countenance  of  the  chief  justice  that  he  repre- 
sented the  lion's  face.  I  can  truthfully  say,  and  I  think  without  exaggeration, 
that  If  I  would  carry  the  picture  to  completeness,  that  I  could  say  of  the  late 
Justice  DeWltt  that  he  had  a  visage  and  countenance  and  smile  as  pleasant 
as  a  lamb:  he  was  as  gentle  ns  a  mother:  he  was  as  forbearing  as  a  father, 
and  he  was  as  kind  and  affectionate  as  a  brother. 

It  Is  the  mental  characteristics  of  men  In  all  walks  of  life  that  are  trans- 
mitted from  gener.itlon  to  generation.  When  we  think  of  the  great  men  that 
have  lived  and  aclileved  greatness,  either  in  our  own  profession  or  of  that  in 
any  other  walk  in  life,  we  judge  of  them  only  by  the  Intellectual  force  or 
impress  that  they  made  upon  the  age  in  which  they  lived,  and  the  truthful 
presentation  of  It  that  has  been  made  to  posterity.  Very  lew  men  now  know, 
nnless  they  are  stuvlents  of  detail,  whether  Napoleon  was  a  man  of  six  feet 
and  ponderous  frame,  or  whether  he  was  a  man  of  insignificant  figure ;  whether 
he  rode  his  white  horse  well  or  III ;  whether  he  had  any  impediment  of  speech 
or  deformity  of  fignie.  The  world  cares  nothing  about  these  things.  He  Is 
known  and  known  (uly  by  the  tremendous  force  of  his  genius.  So  it  is  of 
Marshall,  and  so  it  Is  with  the  great  Judges  of  ancient  and  modern  times. 
The  present  Supreme  Court  of  the  United  States  Is  known  as  to  their  physical 
make-up,  only  to  those  who  have  had  the  pleasure  and  the  honor  of  appearing 
before  them.  We  measure  Chief  Justice  Fuller,  Justice  Harlan.  Justice  (iray, 
Justice  Brewer,  and  all  the  other  Justices  of  that  court,  from  the  product  of 
their  intellectual  grnsp,  rather  than  from  any  other  pha.se  of  their  existence. 
So  it  will  be  with  the  late  lamented  Justice  DeWltt.  He  will  be  known  and 
honored,  and  his  memory  revered  by  the  bar  of  Montana,  because  of  his  Intel- 
lectual superiority  and  his  splendid  manhood. 

Justice  DeWltt  ought  not  to  have  died  thus  early  In  life.  P'rom  what  I 
know  of  him  and  have  heard  from  bis  intimate  associates  and  companions,  he 
was  a  man  of  the  most  exemplary  habits.  He  had  no  shortcomings  or  weak- 
nesses or  dissipations,  but  he  lived  the  life  of  a  student  and  scholar  and  hon- 
orable citizen  :  and  it  might  be  fitting  upon  this  occasion  to  say  that  the  best 
years  of  his  Intellectual  life  were  rapidly  hurried  to  their  close  by  the  arduous 
and  overworked  energies  that  he  displayed  while  a  member  of  this  Court.  We 
ought  to  take  lesson,  —  this  Court  yught  to  take  lesson,  and  take  warning  from 
his  early  taking  off,  so  that  they  may  not  overtax  their  physical  and  intel- 
lectual energies  to  tliat  degree  that  they,  too,  may  prematurely  be  called  to 
make  up  their  account.     There  is  no  cla.ss  of  labor  in  the  world  that  taxes  the 
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tnjunctlon   onl.^r  during  tbe  pendliiK  of  ao  api 

Injunction — Appeal — M odlfl pal  lun— Supreme  Court. 

or  vaeatlng  a  i  crpi 

bracing  It. — ilaionry  cl  al.  t.  Kinv  cl  al.,  4U2. 

Mandator;  Injunction — Appeal— Ktaj'. 

.14.  ("nUer  8e?lion  173,?  of  the  Code  of  Civil  FrocMure,  a  mandatory  In- 
Juncllon  l>  stayi^  by  perfecting  an  apijeol  from  ihe  decree.^ — Ualoney  ft  al. 
V.  King  el  al.,  4»2. 

r«rpetnat  Injnnctlon— Appeal — Slay. 

.'.o.  The  obJeciUn  thai  a  decree  granllng  a  perpetiinl  injunction  IB  TOld, 
as  not  being  -vUhln  the  igguea,  will  not  be  considered  on  a  motion  lo  Hlay 
the  Injunction  during  the  pendency  of  the  appeal. — J/'ilonij/  ct  rt  v.  KiBff 
et  al.,  4n2. 

Anpesl — Time  for  Taking— I  )lBmisea). 

5fl.  An  appeal  from  a  Judgment  of  tbe  district  court,  rendered  on  an 
appeal  from  an  Inferior  court,  not  taken  within  ninety  dnys  after  entry  ot 
the  Judgment.  i)8  requlrfd  by  t'ode  o(  Civil  Proi'ednre,  Sec.  17^3,  Hobd.  2. 
la  too  late  and  ulll  be  dismlsaed.— irarrctt  v.  Jliimlilc  cl  al..  490. 

Appeal— Time — Order  Denying  New  Trial. 

57.  Under  Co,le  of  Clvli  Procedure.  Sec.  1723.  Subd.  2,  as  amended  by 
LawB  of  ISOD.  p  147,  providing  that  an  appeal  may  be  taken  ntthln  ninety 
days  from  a  Judgment  of  tbe  district  court  rendered  on  an  appeal  from  ftn 
Inferior  court,  an  appeal  taken  more  than  ninety  days  after  the  entry  of 
Bucb  Jfldgment  will  be  dlsmlBsed  for  want  of  Jurisdiction. — CAorlc*  ScftOH- 
lein  Paint  Co.  v.  f'mimorc,  EOO. 

Itevlew  on  Appeal  fram  Order  Denying  New  Trial. 

58.  Under  Code  of  Civil  Pro<edure,  Sec.  1170,  declaring  a  new  trial  to  be 
a  re-eiamlnadon  of  an  Issue  ot  fact  In  the  same  court  after  a  trial  and 
dPcUlon,  and  Section  1171,  Subd.  7,  authorizing  a  new  trial  (or  an  error 
of  lav  occurring  at  (he  trial,  duly  eicepted  to  and  miterlaily  alTecOng  the 
aubfltflnllal  rights  of  the  moving  party,  tbe  point  that  the  complaint  falls 
to  Slate  facts  HulBcient  to  conatltue  a  cause  ot  action,  made  by  demurrer. 
which  waa  overruled  before  tbe  trial,  and  not  renewed  or  olbervrlae  pre- 
sented at  the  trial,  cannot  be  considered  on  an  appeal  from  an  order  deny- 
ing a  new  trial.— ch.irlrg  SdiaiiUtn  Paint  Co.  v.  Paiamore,  500. 

inying  New  Trial— Krror   Without  Prejudice. 
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ACTKSSOKIKS   AND   ACCOMPLICKS. 
See  Criminal  Law,  20,  21,  25. 

AFFIDAVITS. 

Scandalous  and  Contemptuous  Affidavits. 

Obiter:  When  matters  contained  in  a  pleading  or  affidavit  are  pertinent 
and  must  be  alleged  therein  in  order  to  have  the  judgment  of  the  court 
upon  the  rights  of  the  parties  thereon,  even  though  such  matters  reflect 
upon  the  court  or  a  party,  they  may  not  be  characterized  as  scandalous 
and  stricken  out  by  the  court. — i^tate  ex  rel.  Finlen  v.  DisU-ict  Court,  372. 

AGENCY. 
See  Pbixcipal  and  Agent. 

APPEAL. 
See  Rules  of  Supbeme  Coubt. 
Criminal   Law — Verdict — Conflicting   Evidence. 

1.  A  verdict  In  a  criminal  prosecution,  based  on  conflicting  evidence,  will 
not  be  disturbed  on  appeal. — State  v.  Ford,  1. 

Disputed  Questions  of  Fact — Credibility  of  Witnesses. 

2.  Disputed  questions  of  fact  and  the  credibility  of  witnesses  will  not  be 
considered  on  appeal. — State  v.   Howell,  3. 

Erroneous   Instruction — Presumption. 

3.  An  erroneous  instruction  is  presumptively  prejudicial. — State  v.  John- 
son, 0. 

Transcripts — Printing — Constitutional  Law. 

4.  Under  Constitution,  Art.  VIII,  Sees.  2,  3,  15,  giving  the  supreme  court 
appellate  jurisdiction  of  all  cases  in  law  and  equity,  subject  to 
such  limitations  and  regulations  as  may  be  prescribed  by  law,  and  giving 
the  legislature  power  to  prescribe  regulations  and  limitations,  and  declar- 
that  writs  of  error  and  appeals  shall  be  allowed  from  the  decisions  of  the 
district  court  to  the  supreme  court,  under  such  regulations  as  may  he 
prescribed  by  law,  the  legislature  had  no  power  to  regulate  the  physical 
form  of  the  pleadings  and  Instruments  to  be  filed  with  the  supreme  cdurt ; 
and  the  Act  of  March  9,  inoi,  known  as  "Senate  Bill  101,"  providing  that 
transcripts  on  appeal  mny  be  printed  or  typewritten,  at  the  election  of  the 
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Banks  and  Basking. 


ro'V  at  Jaw  who.  bitvlng  Ijeen  ^inploj-ed  lo  collect  cialma 
■TT^'..tiiinD.  ralselT  reprreenled  lo  bis  clients  aclornei  lo  Uet 
;".r.ui..n  was  settling  un  a  basU  ot  rs  per  tent.  <mlj,  and  that 
i.un  lii  per  ront.  as  his  fw.  aad  obcalned  autborlir  to  aellle 
a«,  iind  ulio.  notwllbsiacdlDg.  collected  75  per  cent  on  one 
I  iMT  cent,  on  anotber.  and  Iiinied  over  to  tlie  attomej  In  (o"t 
'■ent.  of  each  claim,  and  afterwarda  permitted  Jndgment  to  go 
o;r  derauli  for  the  baloDoe,  taklog  no  atcpa  lo  have  it  set 
iiillj   of  malpractice   and   deceit   as  an   attorney,   and   liable   to 


innent  — rrlmln.il 


eedln(n<.  the  Insilttitlon  and  comliialon  o(  a  criminal 
med  Is   not   atnafK  essential  aa   a  prerequisite  to  an 


HANKS    AM>    RANKIXi;. 

la  and  Noi.-x     (Juiranty— rersons  Itoiind. 

1.  Wlipre,  In  an  ncilon  on  a  eunlraci  whereby  Ihe  record  slockboldera  ol 
n  iMnh  cuaranii'ed  the  payment  or  notes,  the  ledger  of  the  bank  showed 
dpfendanl-H  name  aa  a  HKickholdpr.  and  It  appeared  that  he  and  another 
I'xeeuted  the  ,-^n'iHct  of  giiaranlj-  on  liehalt  of  themselvea  and  other  stock- 
liAlders.  the  .-.iii:-(  was  Jnstltied  In  llndlnK  that  defendant  was  a  record 
KHiehholder  r  for  tile  ledger  Itself  was  prl<na  favU-  evidence  of  that  tact. 
[■•■ciiilrlnK  defendniu  to  i-ebiit  the  aatne.—tllanf'ird  v.   Curam,  :;».-.. 


hich  provides  Hint  the  bolder  may  renew  the  notes  wltb- 
r  knowledKe  of  the  guarantors,  tbouuh  contemplating  that 
Ibp  notes  the  accrued  Interest,  If  not  paid,  shall  either 
the  iHincljial  or  an  Independent  obligation  drawing  In- 
'  as  an  antecedent  agreement  for  the  payment  of  com- 
infm-a  V.  Coram,  2S.V 

nt    by   I'rlncljial    Debtor. 

utcd  ItH  note  (o  a  bank.  Us  creditor,  and  deposited  a 
[liial   debtor  ns   collateral,   who  was  also   a   debtor   on   a 

ilie  company's  note  was  aaslgned  to  plafutltT  under  a 
t  by  the  stockholders  of  the  bank.  The  collateral  was 
plalntllT.   and   Its   existence   was  unknowa    to    him.      A 

nk.  Willie  ac 

Ihe  note  to  the  bunk,  and  the  remalader  was  endorsed 
[  no  credit  was  made  on  the  company's  note  asslsii^ 
hilt  plaintiff  was  not  itiiimd  by  the  knowledge  of  Its 
If  for  (he  mlsapjiroprlailon  of  (he  collateral  note;  IM 
"f  ItB  existence,  except  through  the  knowlefige  of  his 
i"t  lie  Imimtrd  to  blm  In  a  trenBflctlon  In  wblch  tne 
'*C     11*     li:s     aijcut.    but    nnliigonlillc    to     lilm. -Sfan/ord 
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Bills  and  Notes — Gnnranty 


4.  A  principal  debtor  executed  bis  note  to  bis  creditor,  a  bank,  and  tbe 
latter  assigned  tbe  same  to  plaintiff  bank,  under  a  guaranty  by  tbe  stock- 
holders of  the  payee  to  pay  it.  Tbe  note  was  thereafter  renewed  and  made 
payable  to  the  cashier  of  plaintiff,  and  indorsed  to  plaintitT,  and  carried 
as  bills  receivaole.  The  original  note  was  secured  by  real  estate  and  chattel 
mortgages.  The  renewal  note  was  secured  by  a  real  estate  mortgage 
executed  to  plaintiff's  cashier.  Plaintiff's  records  did  not  disclose  the 
existence  of  the  mortgage.  The  cashier  accepted  as  payment  of  the  note 
a  conveyance  to  him  of  the  mortgaged  property,  and  canceled  the  note  and 
delivered  it  to  the  principal  debtor,  'ihe  cashier  executed  his  own  note  to 
plaintiff  for  the  amount  of  tbe  debt,  which  note  was  credited  against  the 
debtor's  note  as  payment,  and  was  treated  as  an  asset  of  plaintiff.  The 
cashier  informed  plaintiff's  vice  president  that  he*  was  going  to  take  the 
debtor's  property  in  payment  of  the  note.  The  vice  president  knew  of  the 
cashier's  note,  tiiough  he  claimed  to  have  no  knowledge  of  the  mortgages 
securing  tbe  principal  dtbtor's  note.  IMaintlff  did  rot  object  to,  nor  repu- 
diate the  caKhIt"r'3  acts,  'ihe  original  payee  went  out  of  business,  and 
plaintiff's  cashier  had  charge  of  the  settlement  of  its  affairs,  but  was  not 
authorized  to  ect  In  any  capacity  for  its  individual  stockholders.  I'lalntltt 
did  not  offer  to  leturn  to  the  cashier  his  note.  No  demand  was  made  upon 
the  debtor  for  tbe  payment  of  the  note  after  its  surrender  to  him.  Held, 
that  tbe  evidence  showed  that  the  debtor's  note  was  paid  and  discharged 
by  the  conveyance  of  the  real  estate  to  plaintiff's  cashier,  and  hence  the 
guarantying  sto.»kholders  were  discharged  from  liability. — Stanford  v.  Co- 
ram, 1285. 

BILL   OF    EXCKPTIONS. 

See  Appeal,  37,  42,  44,  45. 
New  Trial,  9,  11. 

BRIKKS. 
See  RULE.S  of  Stpkeme  Cockt. 

BURDKN   OF   PROOF. 

See  Physicians  and  Surgeons,  2. 

Tenancy  in  Common,  4. 

New   Trial,  12. 

Ne<;ligence,  1. 

CERTIORARI. 
Application — Affidavit. 

1.  'Where  an  affidavit  applying  for  a  writ  of  review  does  not  set  forth  a 
copy  of  the  order  complained  of,  as  required  by  Rule  II  of  the  Supreme 
Court,  nor  state  any  reason  for  such  noncompliance,  the  application  will 
be  denied. — State  ex  rcl.  Healy  v.  District  Court j  221. 

To  Whom  Writ  to  be  Directed. 

2.  Where  the  order  sought  to  be  annulled  by  certiorari  was  made  by  the 
district  court  and  not  by  its  Judge,  a  writ  directed  to  Its  judge  will  be 
quashed,  upon  motion. — State  ex  rcl.  Ilcalij  v.  District  Court,  224. 
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Dismliii^al — Cost* — l.'oiitempt. 

3.  Unler  the  proTisioD«  of  the  Code  of  CiT.l  Procedufc.  on  I  lie  dismissal, 
at  cost  of  relator,  of  a  writ  of  review  to  reriew  an  order  In  a  contempt 
pr<K'eidlng,  su'-h  procftdin^  (King  special,  defendant  is  entitled  to  the  fee 
paid  by  him  for  the  judf;m<nt  and  mlnate  entries  Included  in  Ma  return, 
and  also  for  :he  expense  of  making  the  transcript,  excepting  certain  pages 
consisting  mpn'Iy  of  recitals  by  defendant- — i^tnte  ex  nl.  Hcaiy  v.  District 
Court,  224. 

Contempt — Review. 

4.  On  certiorari  issued  in  aid  of  a  writ  of  habeas  €-orpu«  to  secure  the 
release  of  one  <-oromlttcd  for  violation  of  a  restrainini;  order,  the  remedy  by 
certiorari  only  ruthorizes  the  court  to  determine  that  the  lower  court  liad 
jurisdiction  of  the  ftubject-matter  and  of  the  parties,  and  that  it  regularly 
pursued  its  authority,  and  does  not  authorize  an  examination  of  the  suffi- 
ciency of  the  evidence. — In  re  Petition  of  Boyle,  365. 

Costs. 

o.  Where,  on  habeas  corpuM,  and  crrtittrari  in  aid  thereof  to  review  an 
order  of  commiiment  in  a  contempt  proceeding,  relator  asked  that  the  evi- 
dence be  certified  up.  defendant,  on  dismissal  at  the  cost  of  relator,  is  en- 
titled to  costs  for  the  expense  of  transcribing  the  evidence  into  longhand. — 
In  re  Petition  of  Bojfle,  365. 

Administrator — Party  in  interest  Aggrieved. 

6.  The  administrator,  in  his  private  capacity,  was  not  a  party  in  interest 
aggrieved  by  rhe  order  requiring  him  to  turn  over  the  propert5',  and  could 
not  bring  certiorari  to  have  It  reviewed. — State  ex  rel.  Barker  v.  District 
Court,  3C9. 

Administration— Orrler  of  I'artial   Distribution. 

7.  Certiorari^  \\\\  not  be  granted  to  review  an  order  for  the  partial  dis- 
tribution of  the  1  state  cf  a  decedent,  since  there  Is  pu  appeal  from  such 
order— ^7a/c  t\r  %cL  Lcyaon  v.  District  Court,  378. 

CLERKS  OF  DISTRICT  COURTS. 
Receipt  of  Money  In  I'ayment  of  Judgments. 

It  is  no  part  of  the  duty  of  the  clerk  of  the  district  court  to  receive  money 
In  payment  of  judgments  entered  in  the  records  of  the  court  of  which  he 
is  an  officer. — Matuscvitz  v.  Hughes,  212. 

CONSTITl'TIOX. 
List  of  Sections  Cited  or  Commented  Upon. 

Article   III,   Section   7 15 

Article   III,   Section   10.  .  161 

Article   III,   Section    15.  .  475 

Article  IV,  Section  1  39 

Article   V.    Section    30.  .         36 

Article  V.   Section   39 V20'   521 

Article  VII.   Section  20.  .      '^ 

t\\2 1]]]^  ^^^^*-  2... ■;;..•;•;... v.;. v.v.v.v;;;;.v.;.v.v.'.V.39:  sS 

Arte  le  \  III,  Section  3 ..«    491    535 

Article  VIII.   Section   11 WV.W.V.V.V/  /  V. ...      534 


Constitution.  585 

Article  VUI,   Section  15 ao 

Article   XI.    Seciion   4 85 

Article   XI,   Section    11 60 

Article   XI.    Section   12 65 

Article   XIM,   Section  5 42JI,  431 

Article    XIII,    Section    6 472 

Article  XVI,   Section   5 392 

Article   XVI.   Section  6 392 

Article   XVII,   Section   2 65 

Ordinance   I,    Subdivision    7 64 

Information — Verlfloatlon. 

1.  I'nder  Constitntlon,  Art.  Ill,  Sec.  7,  and  the  provislona  of  the  Penal 
Code  of  1805,  a  warrant  may  issue  on  an  Information  tiled  by  the  county 
attornej'  by  leave  of  court  on  a  motion  In  writing  not  verified,  and  the 
information  verilied  only  on  information  and  belief. — State  v.  Sfiafvr,  11. 

I'ublic  Printing. 

2.  Advertisements  for  proposals  to  furnish  supplies  are  not  public  print- 
ing within  the  language  or  spirit  of  Section  30,  Art.  V,  of  the  Constitu- 
tion.— i^tale  ex  tcl.  Robert  Mitchell  Furniture  Co.  v.  To(.le  et  al.,  22. 

Advertising  for  Pronosals  for  Supplies  for  the  State. 

3.  Political  Cede,  Sec.  705,  declares  that,  before  any  contract  for  the 
furnishing  of  supplies  to  the  state  Is  let,  the  state  furnishing  board  mnst 
advertise  for  proposals  for  20  days  In  two  dally  newspapers  printed  In  the 
state.  Constitution,  Art.  V,  Sec.  30,  ordains  that  all  printing  for  the  state 
shall  be  performed  under  contract  to  be  given  to  the  lowest  responsible 
bidder.  Held,  that  w^here  an  advertisement  for  proposals  for  the  furnishing 
of  supplies  was  not  made  In  compliance  with  Section  705,  but  was  made 
only  In  a  new^3paper  which  had  the  contract  for  the  public  printing,  and 
a  contention  that  the  publication  was  lawful  because  the  advertisement 
was  public  printing  w^as  without  merit. — State  ex  rth  Robert  Mitchell  Fur- 
niture Co.   V.   7'oo/e  et  al.,  22. 

Supreme    Court— Printed   Transcripts. 

4.  Under  Constitution,  Art.  VIII,  Sees.  2,  3,  15,  giving  the  supreme  court 
{ippellate  Jurisdiction  of  all  cases  In  law  and  equity,  subject  to  such  limita- 
tions and  regulations  as  may  be  prescribed  by  law,  and  giving  the  legis- 
lature power  to  prescribe  regulations  and  limitations,  and  declaring  that 
writs  of  error  ami  appeals  shall  be  allowed  from  the  decisions  of  the  dis- 
trict court  to  the  supreme  court,  under  such  regulations  as  may  be  pre- 
scribed by  law.  the  legislature  had  no  power  to  regulate  the  physical  form 
of  the  pleadlns?s  and  Instruments  to  be  filed  with  the  supreme  court ;  and 
the  Act  of  March  9,  1901,  known  as  "Senate  Bill  101,"  providing  that 
transcripts  on  ftppeal  may  be  printed  or  typewritten,  at  the  election  of  the 
appellant.  Is  invalid. — Jordan  et  al.  v.  Antlruit  et  al..  37;  Michcner  v. 
Franaham,  44. 

State  Agricultural  College — Disbursement  of  Income. 

5.  The  funds  f*nd  income  derived  from  the  grant  were  trust  funds,  to  be 
disbursed  through  the  agency  of  the  state,  and  were  not  subject  to  Consti- 
tution. Art.  VII,  Sec.  20,  providing  that  claims  against  the  state  other 
than  for  the  salary  or  compensation  of  a  public  officer  should  be  audited 
and  allowed  by  the  st^te  board  of  examiners,  and  paid  only  on  the  w^arrant 
of  the  state  auditor. — State  ex  rel.  Koch  v.  Rarrct,  62. 
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Gambling-- riass   Legislation. 

C-  Conceding  tliat  I^ws  of  19ul,  p.  16G,  Sec.  1,  punishes  proprietors  ot 
gamt's  of  cb:in-e.  while  patrons  of  the  game  enjoj-  immunity,  U  is  not 
unc-oDstiiuiional  as  class  legislation,  no  exception  being  made  of  the  per- 
sons who  fall   within  its  operation. — Hiatc  v.   Woodman,  348. 

Count I»s-Indtbiedntrs — Submission   of  Question  to  Electors— Form  of  Ballots. 

7.  Constitution,  Art.  XIII.  Sec.  .1,  prohibits  any  county  from  Incurring  any 
indfbtMln^ss  lor  any  single  purpose,  exceeding  $10,0ou,  without  the  ap- 
'  proval  of  a  majoriiy  of  the  electors  voting  at  an  election  to  be  provided 
by  law.  roliti  al  Ct-de,  Sw.  4127U,  authorizes  the  county  commissioners  to 
Rubmii  such  .lU  stion  to '  vote.  Section  4272  provides  for  the  giving  of 
n<nicp  <»f  hUih  election,  and  provides  that  the  election  shall  be  in  the 
nianuer  pr^sc  rlbod  by  law  in  regard  to  the  submission  of  questions  under 
the  jienrral  ^leriiim  law.  Section  4273  only  requires  that  there  shall  be 
printtd  on  the  ^allots  the  ^ords  For  the  Loan"  and  "Against  the  Loan.* 
liiUJ.  that  ball. us  so  printed  in  such. an  election  were  sufficient,  without 
furtlior  spfcifviug  the  purpose  and  nature  of  the  proposed  loan,  as  re- 
lit hal  Code.  Sec.  1354,  requiring  questions  to  be  voted  on  to  be  presented 
to  tljr  people  in  such  a  manner  as  to  enable  them  to  vote  thereon  in  the 
manlier  provhU-d  in  the  title  in  which  the  section  is  found  does  not  apply 
thereto.— 7  |>}/.<Z   v.   Griffin,  42G. 

Counties— ludtbteilnss — Submission  of  Question  to  Electors — Majority  Uequired. 

S.  Constitution,  Art.  XIII.  Sec.  ."#,  prohibits  counties  from  contracting  an 
iudobttdn«s.s  '^x  rrding  $H),(K)0,  for  any  purpose,  without  the  approval  of 
a  majority  of  ihe  ele<tors  voting  at  elections  to  be  provided  by  law.  Po- 
litical Code,  S*»c.  4270,  authorizes  the  county  commissioners  to  submit  such 
ipit^stion  to  vote.  //cW/that  a  favorable  majority  of  all  the  votes  cast  on 
the  question  of  incurring  the  indebtedness,  at  a  general  election  at  which 
the  question  is  submitted.  Is  sufficient  to  authorize  the  Indebtedness,  though 
such  majority  is  not  a  majority  of  all  the  electors  voting  at  such  election. 
— Tin  feci  V.  Griffin,  426. 

Taxation — Statute  of  Limitations. 

I).  Compilfd  Statutes  of  1.SS7,  First  Division,  Section  42,  Subillvlsion  12, 
as  amended  by  Laws  of  1803,  page  50,  and  Code  of  Civil  l»rocedure  Of 
1SI)5.  Section  52t>,  are  not  in  conflict  with  Constitution.  Art.  V,  Section 
3l>. — Board  itf  Count  if   Commissionvrs  of  Custrr  Co.  v.  Slorif,  517. 

CONTEMPT. 
Certiorari — Costs. 

1.  Cnder  the  i>rovisi<ms  of  the  (^ode  of  Civil  Procedure,  on  the  dismissal, 
at  erst  of  relat.ir,  of  a  writ  of  review  to  review  an  order  In  a  contempt 
proceeding,  such  proceeding  being  special,  defendant  Is  entitled  to  the  fee 
paid  by  hlra  for  the  judgment  and  minute  entries  included  in  his  return, 
and  also  for  the  expense  of  making  the  transcript,  excepting  certain  pages 
consisting  mer?ly  of  recitals  bv  defendant."  — ;S7«f<'  vx  rcL  Healy  v.  District 
Court,  224. 

Cert  iorari — Review. 

-On  cvriiornri  Issued  In  aid  of  a  writ  of  habeas  cftrpus  to  secure  the 
release  of  one  committed  for  violation  of  a  restraining  order,  the  remedy  by 
f-n  iorari  only  r-uthorizes  the  court  to  determine  that  the  lower  court   had 
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jurisdiction  of  the  subject-matter  and  of  the  parties,  and  that  it  regularly 
pursued  Its  authority,  and  does  not  authorize  an  examination  of  the  suffi- 
ciency of  the  evidence. — In  re  Petition  of  Boyle    365. 

CONTINUANCK. 

Refusal — Absence  of  Defendant. 

It  is  not  error  for  the  court  to  deny  a  motion  for  a  continuace  on  account 
of  the  absence  of  the  dcfendanat,  where  the  defendant  falls  to  show  dili- 
gence.— Whalcn  c1  al.  v.  Harrison,  316. 

t'ONTKACTS.     . 
I'ubllc  Contracts — Ualon  Labor. 

1.  A  contract  entered  into  by  the  acceptance  of  a  bid  for  public  work, 
tendered  pursuant  to  an  advertisement  limiting  the  right  to  bid  to  persona 
employing,  or  who  will  In  the  future  employ,  union  labor  only,  is  void. — 
State  ex  rel.  Robert  Mitchell  Furniture  Co.  v.  Toole  ct  al.,  22. 

Public  Contracts. 

2.  An  absolutely  void  contract  cannot  be  made  valid  by  tne  failure  of 
public  officers  to  object  to  It  upon  the  proper  ground. — Utatc  ex  rel.  Robert 
Mitchell  Furniture  Co.  v.  Toole  et  al.\  22. 

Public  Contracts — Advertising  for  Bids. 

3.  Where  advertising  for  bids  is  a  statutory  requirement,  neither  the 
municipality  uor  its  agents  can  make  a  contract  binding  upon  it  without 
compliance  with  the  formalities  so  prescribed. — Utatc  ex  rel.  Robert  Mitchell 
Furniture  Co.  v.  Toole  ct  al.,  22. 

Public  Contracts — Advertising  for  Rids. 

4.  Political  Code,  Sec.  705,  declares  that,  before  any  contract  for  the 
furnishing  of  supplies  to  tne  state  is  let.  the  state  furnishing  board  must 
advertise  for  proposals  for  20  days  in  two  daily  newspapers  printed  in  the 
state.  Constitution,  Art.  V,  Sec.  30,  ordains  that  all  printing  for  the  state 
shall   be  performed  under  contract  to   be  given    to    the   lowest   responsible 

-  bidder.  Held,  that  where  an  advertisement  for  proposals  for  the  furnishing 
of  supplies  was  not  made  in  compliance  with  Section  705,  but  was  made 
only  in  a  new^spaper  which  had  the  contract  for  the  public  printing,  and 
a  contention  that  the  publication  was  lawful  because  the  advertisement 
was  public  printing  was  without  merit. — Htate  ex  rel.  Robert  MitcJieU  Fur^ 
7iiturc  Co.  V.  Toole  et  al.^  22. 

Against  Public  Policy. 

5.  Where  bidders  for  a  school  building,  after  the  rejection  of  their  sepa- 
rate bids  and  consultation  with  the  members  of  the  board,  agree  to  reduce 
their  bids,  and  that  in  consideration  of  a  bonus  part  of  the  bidders  would 
let  another  have  the  contract  for  furnishing  stone,  pursuant  to  which  they 
procure  the  contract  without  readvertisement,  such  agreement  is  void,  as 
against  public  policy,  and  aflFords  no  basis  for  an  action  by  one  of  such 
bidders  against  the  other. — Vi'halcn  ct  al.  v.  Harrison,  310. 

CORPORATIONS. 

See  MiXKS  and  Mining,  1,  2. 
l*RiNcirAi,  AND  Agent,  3,  4. 
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coi'ntiks. 

As  to  ludebtcdness  of  counties,  see  Ccjnstitvtion,  7,  8. 

COl  NTY    ATTORNEY, 
rrosectlons  for  Crime — Change  of  Venue. 

3.     Where    a    ciiminal    cause   Is    removed    to    another   county,    the    coonty 
attorney  of  the  county  to  which  the  cause  is  removed  must  prosecute  it. 
tit  ate  V.  Whiticorth,  107. 

Prosecutions — Appointment  of  -I'ounsel  to  Assist  County  Attorney. 

2.  Political  Code,  Sees.  4318,  4310,  providing  that  county  officers,  except 
county  commissioners  and  justices  of  the  peace,  may  appoint  necessary 
deputies  for  the  prompt  discharge  of  the  duties  of  the  office,  have  no  appli- 
cation to  the  appointment  by  the  court  of  counsel  to  assist  a  county  attor- 
ney in  prosecuting  persons  charged  with  crime. — State  v.  Whittcorth,  107. 

Prosecutions — -\ppointment  of  Counsel  to  Assist  County  Attorney. 

3.  The  statutes  declaring  who  shall  be  charged  with   the  duty  of  prose- 
cuting  persons   charged   witli   crime  does   not  exclude   power   in    the   court 
to  appoint  counsel  from  members  of  the  bar  to  assist  in  the  prosecution. 
State  v.    Whiticorth,  107. 

COUNTY    AUDITOR. 
Creation  of  Office — Statutes — Repeal. 

The  office  of  county  auditor  in  counties  below  the  third  class  was  abolished 
by  Act  of  March  18,  1895  (Political  Code,  Sec.  4312),  which  amended  the 
original  Code  Section  21)22,  and  repealed  in  part  Section  1  of  the  Act  of 
March  7,  1891  (Political  Code,  Sec.  4560),  hence  Missoula  coupty  was  not 
entitled  to  elect  an  auditor  in  1898. — State  ex  rel  MnOinnisa  v.  Diekinaon, 
391. 

CRIMINAL   LAW. 

Appeal —Verdict — Review. 

1.  A  verdict  In  n  criminal  prosectlon,  based  on  conflicting  evidence,  will 
nat  be  disturbed  on  appeal. — State  v.  Ford,  1. 


/ 


Instruction — I'resumptlon  of  Innocence. 

2.  The  defendant  in  a  criminal  case  Is  always  entitled  to  have  the  Jury 
take  into  consideration  the  presumption  of  Innocence  which  the  law  tlirows 
about  him ;  it  ;o  therefore  the  duty  of  the  court  to  submit  proper  Instruc- 
tions upon  this  Bubject  as  a  substantive  part  of  the  law. — State  v.  Howell,  3. 

Instruction— Jurorrj  Individual  Duty. 

3.  The  refusal  if  the  court  In  a  criminal  case  to  charge  that  each  Juror 
should  act  upon  bis  own  judgment,  and  should  not  surrender  his  ow^n  con- 
viction, unless  convinced,  and  that  while  he  should  discuss  the  evidence, 
and  be  open  to  conviction  by  argument,  he  should  not  surrender  bis  con- 
/M»  °T^  merely  because  the  majority  were  against  him.  was  not  error. 
K^m.  JUSTICE  MiLBviis  disscntlng. )—&7arc  v.  Jlotcelh  3. 
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Robbery — Instruction. 


4.  Und«ir»I*enal  Cede,  Bee.  300,  defining  robbery  as  the  felonious  taking  of 
personal  property  In  the  possession  of  nnother  from  his  person  or  imme- 
diate presence,  and  against  his  will,  "accomplished"  by  means  of  force  or 
fear,  an  instruction  defining  robbery  in  the  same  terms,  except  using  the 
word  *"accomp:i»Iod,"  is  reversible  error. — tit  ate  v.  Johnson,  1). 

Homicide — Kvldence — Rea   Gestae. 

m 

5.  In  a  trial  for  homicide  occurring  in  a  saloon  a  few  hours  after  a  con- 
flict between  def.^ndant  and  deceased  at  another  place,  evidence  of  such 
conflict  waa  admissible  to  show  motive,  though  not  part  of  the  res  gestae 
and  incidentally  tending  directly  to  establish  against  the  defendant  an- 
other and  distinct  oflFense, — where  the  cause  and  details  are  excluded,  and 
the  court  expressly  confines  the  Jury  in  their  consideration  of  such  evidence 
to  the  question  whether  It  showed  malice  in  the  defendant  at  the  time  of 
the  homicide. — State  v.  Hhafer,  11. 

Murder — Degrees — Instruction. 

6.  Where  the  f-vidence  would  warrant  a  verdict  of  guilty  of  any  grade  of 
unlawful  homicide  or  of  acquittal,  it  is  error  for  the  court  to  give  to  the 
Jury  simply  ihe  statutory  definitions  of  murder,  murder  of  the  first  and 
second  degrees,  of  manslaughter,  and  of  Justifiable  homicide,  without  any 
further  declaration  of  the  distinction  between  murder  of  the  first  and 
second  degrees  than  is  contained  In  the  statute. — State  v.  Shafer,  11. 

Homicide — Self- Defense — Threats — Instruction. 

7.  Where,  on  a  trial  for  murder,  in  .which  the  accused  pleaded  self- 
defense,  it  was  shown  that  the  deceased  had  previously  threatened  the 
accused,  an  instruction  directing  the  Jury  to  disregard  such  prior  threats 
unless  the  accused  at  the  time  of  the  killing  was  actually  assailed,  or  be- 
lieved he  was  m  great  bodily  danger,  was  erroneous. — State  v.  Shadicell,  5'i. 

Homicide — Self- Defense — Threats — Instruction. 

8.  On  a  prosecution  for  murder,  where  the  defendant  pleaded  self-defense, 
the  court  instructed  that  threats  by  the  deceased  against  the  defendant 
should  not  be  considered  unless  the  defendant  was  actually  assailed,  or  be- 
lieved he  w^as  in  great  bodily  danger.  This  instruction  was  followed  by 
another,  authorizing  the  consideration  of  any  threats  the  deceased  may 
have  made  against  the  defendant,  to  enable  the  Jury  to  determine  defend- 
ant's acts  or  the  deceased's  motives.  Held,  that  the  instructions  were 
conflicting,  and  constituted  reversible  error. — State  v.  ShadiceU,  52. 

Homicide — Manslaughter — Instruction. 

0.  Where  there  was  evidence  tending  to  show  defendant  guilty  of  murder 
in  the  first  degree,  of  murder  in  the  second  degree,  and  of  manslaughter, 
it  is  the  duty  o'  the  court  to  instruct  explicitly  that  a  verdict  for  man- 
slaughter may  be  returned,  manslaughter  not  being  a  degree  of  murder. — 
State  V.  Shddiccll,  52. 

Manslaughter — Self-Defense — Instruction. 

10.  The  fact  that  the  accused  endeavored  to  show  that  the  killing  wis 
done  In  self-defease  does  not  render  an  instruction  authorizing  a  conviction 
of  manslaughter  unnecessary. — State  v.  Shadicvllj  52. 
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Murder — Trial — Evidence. 

11.  On  a  second  trial  for  murder  It  was  not  error  to  read  the  testimony 
of  a  deceased  witness,  including  an  erroneous  ruling  of  the  court  on  tHe 
evidence,  where  no  olijection  to  the  reading  of  the  luiing  was  raised  at 
the  time.— ^7a^e  v.  Shadtrell,  52. 

Larceny — Evidence. 

12.  On  a  prosecution  for  grand  larceny,  that  accused  and  others  were  fol- 
lowing the  itiiif paries  Of  political  speakers  under  a  conspiracy  to  commit 
larceny,  and  that  at  a  political  gathering  the  prosecuting  witness  carried 
his  purse  in  his  left  hand  in  his  pocket,  and,  while  In  a  crowd,  feeling  a 
tugging  at  his  loft  arm,  recognized  accused  and  an  associate  standing  at 
his  left,  and  aft?r  going  a  distance  of  three  blocks  he  discovered  his  purse 
was  missing,  is  insuliicient  to  justify  a  conviction  of  accused  for  the  par- 
ticular  larceny.  -*S7a/e   v.   Foster^  71. 

Prosecutions — Appoiniraent  of  Counsel  to  Assist  County  Attorney. 

13.  I»oliticnl  Code,  Sees.  4aiH,  4319,  providing  that  county  officers,  except 
county  comml.^sioners  and  justices  of  the  peace,  may  appoint  necessary 
deputies  for  the  prompt  discharge  of  the  duties  of  the  oflBces,  have  no  appli- 
cation to  the  appointment  by  the  court  of  counsel  to  assist  a  county  attor- 
ney in  prosecuting  persons  charged  with  crime. — State  v.   Whitirorth,  107. 

Change  of  Venue — County  Attorney. 

14.  Where  a  criminal  cause  Is  removed  to  another  cojnty,  the  attorney  of 
the  county  to  which  the  cause  is  removed  must  prosecute  It. — State  v. 
Wliittcorth,  107. 

Prosecutions — Appointment  of  Counsel  to  Assist  County  Attorney. 

15.  The  .statu'^ps  declaring  who  shall  be  charged  w^Ith  the  duty  of  prose- 
cuting poisons  charged  with  crime  does  not  exclude  power  in  the  court  to 
appoint  counsel  from  members  of  the  bar  to  assist  In  the  prosecution.- - 
State  V.  Whitirorth,  107. 

Murder— P:vldence-  Threats  —Instruction. 

16.  In  trial   fop  murder  It  appeared  that  deceased  had  threatened   to  kill 
"any  Mis.sourian  in  the  employ  of  V.  who  undertook  to  move  hay  on  lllgh 
Tower    ranch,  '   and   had    made    other   threats   against    Missourians    so   em- 
ployed, and  that  defendant  was  a  Missourlan,  and  employed  on  said  ranch ; 
but  the  evidence  also  showed  that  at  the  time  defendant  struck  the  fatal 
blow  he  was   not  In   immediate  danger,   but  that  he  went  up   to  deceased, 
who  was   stanaing  in  a   threatening   attitude   over  a  friend   of  defendant, 
who  was  not  shown  to  be  a  Missourlan,  and  who  was  on  top  of,  and  was 
fighting  with,   a   friend   of  the   deceased.      Held,  that   it   was   not   error  to 
refuse  to  instruot  that  the  jury  should  take  such  threats  Into  consideration 
In  determining  the  nature  of  the  attack  made  on  defendant's   friend,    and 
what  was  the  purpose  of  deceased  and  his  friend  In  making  such  attack. — 
State  v.  Whitwnrth,  107. 

Perjury— Preliminary  Examination. 

trate       h*  Preliminary  examination  for  perjury  before  a  committing  ma^s- 

was  ftw       7   ^^^  decree  in  the  cause  In  which  the  alleged  false  testimony 

consider!^    fi  ""^^^"^^  ^^  evidence,  but  the  Judgment  roll  Is  not  admitted  or 

material  to  ^^'*^^^<*e  fails  to  show  that  the  alleged  false  testimony  was 

State  r:r  ^^i'^^,^    '^"®  *°  ^^®  ^*"«®'  *^<^  t^^e  party  cannot  be  held  for  trial. — 
^ate  ex  rel.  Donovan  v.  District  Court,  275. 
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Perjury — Ilabvas   Cor/jus. 


18.  On  hahcas  corpus  to  secure  the  discharge  of  a  prisoner  held  for  per- 
jury, where  the  petition  avers  that  the  transcript  of  the  evidence  in  the 
case  In  which  tliC  alleged  false  testimony  was  given  contains  all  the  evi- 
dence, and  the  prosecuting  attorney  does  not  controvert  such  allegation, 
but  the  transciMpt  does  not  show  that  the  judgment  roll  was  admitted  or 
considered,  the  court  will  assume  that  it  was  not  received,  and  therefore 
will  grant  the  \Mlt. — State  ex  rel.  Donovan  v.  District  Court,  27o. 

Homicide — Accompll-.-o — lividence. 

]0.  Where  a  witness  in  a  homicide  case,  who  is  impeachable  as  an  accom- 
plice, details  certain  incriminating  statements  made  by  the  defendant  before 
the  commission  o*  the  crime,  and  states  tliat  he  repeated  the  conversations 
to  others,  his  testimony  as  to  when  he  did  so  is  relevant  and  admissible 
on  behalf  of  the  Ftate  as  introductory  of  evidence  which  may  be  adduced  to 
show  whether  the  witness  was  an  accomplice. — State  v.  Doison,  SO."). 

Principals  and  Accessories. 

20.  The  distinction  recognized  by  the  common  law  between  principals  and 
accessories  before  the  fact  is,  by  Penal  Code,  Sec.  41,  abolished  in  Mon- 
tana.— State  v.   hotsojij  305. 

Principals  and  Accessories. 

21.  Kvldence  reviewed  and  held  sufficient  to  establish  the  fact  that  de- 
fendant— though  not  in  person  present  when  deceased  was  murdered — ad- 
vised and  encouraged  the  commission  of  the  murder,  and  hence  sufficient 
to  render  the  dciendnnt  a  principal  under  Penal  Code,  Sec.  41. — State  v. 
Dot  son,  liOo. 

Evidence  of  (*onspirator. 

22.  Evidence  of  the  act  or  declaration  of  a  conspirator  which  relates  to 
the  conspiracy  mi  y,  after  proof  of  the  conspiracy,  be  given  against  his  co- 
conspirator.— St 'lie  V.  Dot  son  J  305. 

Circumstantial  Evidence — Instruction. 

23.  An  instruction  requested  by  defendant,  that,  to  warrant  a  verdict  on 
a  criminal  charge  on  circumstantial  evidence  alone,  the  circmstances  must 
be  such  as  to  i)roduce  "nearly"  the  same  degree  of  certainty  as  that  which 
arises  from  dirjit  testimony,  and  sufficient  to  exclude  all  reasonable  doubt 
of  guilt,  Is  bad,  in  being  qualified  by  th«  word  "nearly,"  and  ia  properly 
refused. — State  v.  Dotson,  305. 

Credibility  of  Defendant's  Testimony — Instruction. 

24.  Section  2442  of  the  I'enal  Code  provides  that  the  jury  in  judging  of 
the  defendant's  credibility  and  the  weight  to  b«  given  to  his  testimony 
may  take  Into  consideration  the  fact  that  he  is  the  defendant,  and  the 
nature  and  enormity  of  the  crime  of  which  he  Is  accused.  Held,  that  an 
instruction  giving  Section  2442,  but  which  uses  the  word  "must"  in  place 
of  the  statutory  word  "may,"  Is  not  erroneous,  even  though  Section  2442 
of  the  Penal  <;ode  of  1895  changed  the  word  "shall"  of  the  theretofore 
existing  law  to  '  may." — State  v.  Dot  son,  305. 

Corroboration  of  Testimony  of  Accomplice. 

25.  Under  Penil  Code,  Sec.  2089,  providing  that  a  conviction  cannot  be 
had  on  an  accomplice's  testimony  unless  he  is  corroborated  by  other  evi- 
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Dismissal — Costs — Contempt. 

3.  Under  the  provisions  of  the  Code  of  ClTil  Procedure,  on  the  dismissal, 
at  cost  of  relator,  of  a  writ  of  review  to  review  an  order  In  a  contempt 
proceeding,  such  proceeding  being  special,  defendant  Is  entitled  to  the  fee 
paid  by  him  for  the  judgment  and  minute  entries  Included  In  his  return, 
and  also  for  The  expense  of  making  the  transcript,  excepting  certain  pages 
consisting  merely  of  recitals  by  defendant. — /State  ex  rel.  HecUy  v.  District 
Court,  224. 

Contempt — Review. 

4.  On  certiorari  issued  in  aid  of  a  writ  of  habeas  corpus  to  secure  the 
release  of  one  committed  for  violation  of  a  restraining  order,  the  remedy  by 
certiorari  only  authorizes  the  court  to  determine  that  the  lower  court  had 
Jurisdiction  of  the  Subject-matter  and  of  the  parties,  and  that  it  regularly 
pursued  its  authority,  and  does  not  authorize  an  examination  of  the  eufli- 
clency  of  the  evidence. — In  re  Petition  of  Boyle,  365. 

Costs. 

5.  Where,  on  habeas  corpus,  and  certiorari  In  aid  thereof  to  review  an 
order  of  commitment  in  a  contempt  proceeding,  relator  naked  that  the  evi- 
dence be  certifl'jd  up,  defendant,  on  dismissal  at  the  cost  of  relator,  is  en- 
titled to  costs  for  the  expense  of  transcribing  the  evidence  into  longhand. — 
In  re  Petition  of  Boyle,  365. 

Administrator — Party  in  Interest  Aggrieved. 

6.  The  administrator,  in  his  private  capacity,  was  not  a  party  in  interest 
aggrieved  by  rhe  order  requiring  hira  to  turn  over  the  property,  and  could 
not  bring  certiorari  to  have  it  reviewed. — State  ex  rel.  Barker  v.  District 
Court,  369. 

Administration — Order  of  Partial   Distribution. 

7.  rerfiorari/vlil  not  be  granted  to  review^  an  order  for  the  partial  dis- 
tribution of  the  (State  of  a  decedent,  since  there  is  an  appeal  from  such 
order. — State  oj  jc?.  Leyson  v.  District  Court,  378. 

CLERKS  OF  DISTRICT  COURTS. 

Receipt  of  Money  in  Payment  of  Judgments. 

It  is  no  part  of  the  duty  of  the  clerk  of  the  district  court  to  receive  money 
in  payment  of  judgments  entered  in  the  records  of  the  court  of  which  he 
Is  an  officer. — Matuscviiz  v.  Hughes,  212. 

CONSTITUTION. 

List  of  Sections  Cited  or  Commented  Upon. 

Article   III,   Section   7 15 

Article   III,   Section   10. 161 

Article   III,   Section   15 475 

Article  IV,  Section  1 3U 

Article  V,    Section   30 36 

Article  V,  Section   30 520,  521 

Article  VII,  Section  20 68 

Article   VIII,    Section   2 39,  535 

Article  VIII,  Section  3 30,  491,  535 

Article  VIII,   Section  11 534 
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Article  VIII,  Section  IT. 30 

Article   XI,   Secilon   4 6.) 

Article   XI,   Section    11 60 

Article   XI,    Section   I'J Go 

Article   XIII.   Section  o 421),  431 

Article   XIII,    Soctlon    0 472 

Article  XVI,   Section  5 3»2 

Article   XVI,  Section  « 3i>2 

Article   XVII,   ^-ectlon   2 fio 

Ordinance   I,    Subdivision    7 04 

Information — Verification. 

1.  I'nder  Constitution,  Art.  Ill,  Sec.  7,  and  the  provisions  of  the  Penal 
Code  of  189r>,  a  warrant  may  Issue  on  an  information  tiled  by  the  county 
attorney  by  leave  of  court  on  a  motion  in  writing  not  verified,  and  the 
information  verified  only  on  information  and  belief. — State  v.  Shafvr,  11. 

I'ublic  Printing. 

2.  Advertisements  for  proposals  to  furnish  supplies  are  not  public  print- 
ing within  the  hmguage  or  spirit  of  Section  30,  Art.  V,  of  the  Constitu- 
tion.—**/afc  ex  rel.  Robert  Miiehell  Furniture  Co.  v.   Toole  et  al.j  22. 

Advertising  for  I'ronosnis  for  Supplies  for  the  State. 

3.  I'olltical  Cede,  Sec.  7or».  declares  that,  before  any  contract  for  the 
furnishing  of  supplies  to  the  state  is  let,  the  state  furnishing  board  must 
advertise  for  proposals  for  20  daj's  in  two  dally  newspapers  printed  in  the 
state.  Constitution,  Art.  V,  Sec.  30,  ordains  that  all  printing  for  the  state 
shall  be  performed  under  contract  to  be  given  to  the  lowest  responsible 
bidder.  Held,  that  where  an  advertisement  for  proposals  for  the  furnishing 
of  supplies  was  not  made  in  compliance  with  Section  705,  but  wag  made 
only  in  a  newspaper  which  had  the  contract  for  the  public  printing,  and 
a  contention  that  the  publication  w^as  lawful  because  the  advertisement 
was  public  printing  was  without  merit. — State  ex  rel.  Robert  MitcJiell  Fur- 
niture Co.  V.   Toole  et  ah,  22. 

Supreme    Court— Printed   Transcripts. 

4.  Under  Constitution,  Art.  VIII,  Sees.  2,  3,  15,  giving  the  supreme  court 
appellate  Jurisdiction  of  all  cases  in  law  and  equity,  subject  to  such  limita- 
tions and  regu  Lit  ions  as  may  be  prescribed  by  law,  and  giving  the  legis- 
lature power  to  prescribe  regulations  and  limitations,  and  declaring  that 
writs  of  error  nnu  appeals  shall  be  allowed  from  the  decisions  of  the  dis- 
trict court  to  the  supreme  court,  under  such  regulations  as  may  be  pre- 
scribed by  law.  the  legislature  had  no  power  to  regulate  the  physical  form 
of  the  pleadings  and  Instruments  to  be  filed  with  the  supreme  court ;  and 
the  Act  of  March  9,  1901,  Icnown  as  "Senate  Bill  101,"  providing  that 
transcripts  on  fippeal  may  be  printed  or  typewritten,  at  the  election  of  the 
appellant,  is  invalid.— i/ofv/f/n  et  al.  v.  Andru8  et  al.,  37:  Miehener  v. 
Fransham,  44. 

State  Agricultural  College — Disbursement  of  Income. 

5.  The  funds  rnd  income  derived  from  the  grant  were  trust  funds,  to  be 
dlHbursed  through  the  agency  of  the  state,  and  were  not  subject  to  Consti- 
tution, Art.  VII,  Sec.  20,  providing  that  claims  agninst  the  state  other 
than  for  the  salary  or  compensation  of  a  public  officer  should  be  audited 
and  allowed  by  the  st^te  board  of  examiners,  and  paid  only  on  the  warrant 
of  the  state  auditor. — State  ex  rel.  Koch  v.  liarretj  62. 
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Gambling  -  (Mass   Logislatlon. 

C.  Conceding  that  Laws  of  1901,  p.  160,  Stc.  2,  punislies  proprietors  ot 
games  of  chnnv-e,  while  patrons  of  the  game  enjoy  immunity,  It  is  not 
imconstltutional  as  class  legislation,  no  exception  being  made  of  the  per- 
sons who  fall   within  its  operation. — Slate  v.   }Voadman,  348. 

Coimtlfs-IndebtedntT.s — Submission  of  Question  to  Klectors — Form  of  Ballots. 

7.  Constitution,  Art.  XIII,  Sec.  5,  prohibits  any  county  from  incurring  any 
Indebtedness  for  any  single  purpose,  exceeding  $10,(M>0,  without  the  ap- 
proval of  a  majority  of  the  electors  voting  at  an  election  to  be  provided 
by  law.  Politi.al  (!<Kle,  Sec.  4270,  authorizes  the  county  commissioners  to 
submit  such  ini.^stlcm  to 'vote.  Section  4272  provides  for  the  giving  of 
notice  of  such  election,  and  provides  that  the  election  shall  be  in  the 
manner  prescribed  by  law  in  regard  to  the  subraisslon  of  questions  under 
the  gejieral  election  law.  Section  4273  only  requires  that  there  shall  be 
printed  on  the  ballots  the  \sords  "For  the  Loan"  and  "Against  the  Loan." 
livid,  that  ballots  so  printed  In  such«an  election  were  sxifticient,  without 
further  specifying  the  purpose  and  nature  of  the  proposed  loan,  a.s  To- 
ut leal  Code,  Sec.  1354,  requiring  questions  to  be  voted  on  to  be  presented 
to  the  people  In  such  a  manner  as  to  enable  them  to  vote  thereon  in  the 
manner  provided  In  the  title  in  which  the  section  is  found  does  not  apply 
thereto.— Ti/iArc?   v.  Gvilfin,  42G. 

Counties — Indebtedn'ss — Submission  of  Question  to  Klectors — Majority  Uequired. 

S.  Constitution,  Art.  XIII,  Sec.  Ti,  prohibits  counties  from  contracting  an 
indebtedness  fxt'oedlng  $10,000,  for  any  purpose,  without  the  approval  of 
a  majority  of  the  electors  voting  at  elections  to  be  provided  by  law.  Po- 
litical Code,  Sec.  4270,  authorizes  the  county  commissioners  to  submit  such 
(luestion  to  vote.  lIcUIj  that  a  favorable  majority  of  all  the  votes  cast  on 
the  question  of  incurring  the  Indebtedness,  at  a  general  election  at  which 
the  question  is  submitted,  is  sufficient  to  authorize  tlie  Indebtedness,  though 
such  majority  is  not  a  majority  of  all  the  electors  voting  at  such  election. 
—Tinkcl  v.  Griffin,  426. 

Taxation — Statute  of  Limitations. 

f).  Compiled  Statutes  of  18X7,  First  Division,  Section  42.  Subdivision  2, 
as  amended  by  Laws  of  1803,  page  .lO,  and  Code  of  Civil  l*ro<'edure  of 
18t).j,  Section  r»20,  are  not  in  conflict  with  Constitution,  Art.  V,  Section 
30. — Hoard  uf  Conntu  Commisftionrra  of  Cuatcr  Co.  v.  *SVoj7/,  517. 


C()NTKMI»T. 
Certiorari — Costs. 

1.  T'nder  the  ^irovlslons  of  the  Code  of  Civil  I'rocedure,  on  the  dismissal, 
at  cost  of  relator,  of  a  writ  of  review  to  review  an  order  In  a  contempt 
proceeding,  such  proceeding  being  special,  defendant  Is  entitled  to  the  fee 
paid  by  him  tor  the  judgment  and  minute  entries  included  In  hi.n  return, 
and  also  for  the  expense  of  making  the  transcript,  excepting  certain  pages 
consisting  merely  of  recitals  by  defendant." --*v/</fr  ex  rcl.  Uealy  v.  Dintrict 
Court,  224. 

Certiorari — Ueview. 

2.  On  certiorari  issued  in  aid  of  a  writ  of  habeas  eorpun  to  secure  the 
release  of  one  (ommitted  for  violation  of  a  restraining  order,  the  remedy  by 
certiorari  only  f.uthorizes  the  court  to  determine  that  the  lower  court  had 
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Jurisdiction  of  tlie  Bubject-matter  and  of  the  parties,  and  tliat  it  regularly 
pursued  Its  authority,  and  does  not  authorize  an  examination  of  the  suffi- 
ciency of  the  evidence.— /«  re  Petition  of  Boyh'    3(55. 

CONTINUANCK. 

Refusal — Absence  of  Defendant. 

It  is  not  error  l(u*  the  court  to  deny  a  motion  for  a  contlnuace  on  account 
of  the  absence  of  the  defendanat,  where  the  defendant  fails  to  show  dili- 
gence.— Whalen  el  al.  v.  Harrison,  31 C. 

CONTRACTS.     . 
Public  ContractJj — L'aion  Labor. 

1.  A  contract  entered  Into  by  the  accei)tance  of  a  bid  for  public  work, 
tendered  pursuant  to  an  advertisement  limiting  the  rifjht  to  bid  to  persons 
employing,  or  who  will  in  the  future  employ,  union  labor  only,  is  void. — 
State  ex  rel.  liobvrt  MiicheU  Furniture  Co.  v.  Toole  ct  al.,  TJ,. 

Public  Contracts. 

2.  An  absolutely  void  contract  cannot  be  made  valid  by  tue  failure  of 
public  officers  lo  object  to  It  upon  the  proper  ground. — State  ex  rel.  Robert 
Mitchell  Furniture  Co.  v.  Toole  et  al.',  22. 

Public  Contracts — Advertising  for  lilds. 

3.  Where  advertising  for  bids  Is  a  statutory  requirement,  neither  the 
municipality  nor  its  agents  can  make  a  contract  binding  upon  it  without 
compliance  with  the  formalities  so  prescribed. — State  ex  rel.  Robert  Mitchell 
Furniture  Co.  v.   Toole  et  al.,  22. 

Public  Contracts — Advertising  for  Bids. 

4.  Political  Code,  Sec.  705,  declares  that,  before  any  contract  for  the 
furnishing  of  supplies  to  tne  state  is  let,  the  state  furnishing  board  must 
advertise  for  proposals  for  20  days  in  two  daily  newspapers  printed  in  the 
state.  Constitution,  Art.  V,  Sec.  30,  ordains  that  all  printing  for  the  state 
shall   be  performed   under  contract  to   be  given   to    the   lowest   responsible 

•  bidder.  Held,  that  where  an  advertisement  for  proposals  for  the  furnishing 
of  supplies  was  not  made  In  compliance  with  Section  705,  but  was  made 
only  In  a  newspaper  which  had  the  contract  for  the  public  printing,  and 
a  contention  that  the  publication  was  lawful  because  the  advertisement 
was  public  printing  was  without  merit. — State  ex  rel.  Robert  Mitchell  Fur- 
niture Co.  V.  Toole  et  al.,  22. 

Against  Public  Policy. 

5.  Where  bidders  for  a  school  building,  after  the  rejection  of  their  sepa- 
rate bids  and  consultation  with  the  members  of  the  board,  agree  to  reduce 
their  bids,  and  that  In  consideration  of  a  bonus  part  of  the  bidders  would 
let  another  have  the  contract  for  furnishing  stone,  pursuant  to  which  they 
procure  the  contract  without  readvertlsement,  such  agreement  Is  void,  as 
against  public  policy,  and  affords  na  basis  for  an  action  by  one  of  such 
bidders  against  the  other. — Whalen  et  al.  v.  Uarrivon,  310. 

CORPORATIONS. 
See  Mines  and  Mixixc;,  1,  2. 

PlUXCirAIi    AND    AdENT,    3,    4. 
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t'OlNTIKS. 
As  to  indebtedness  of  counties,  see  CNjxstiti'tiox,  7,  8. 

,       COT  NT Y   ATTOKXEY. 

rrosectlons  for  Crime — Change  of  Venue. 

1.  Where  a  ciiminal  cause  is  removed  to  another  county,  the  county 
attorney  of  the  county  to  which  the  cause  is  removed  must  prosecute  it. — 
titate  V.  Whitirorlh,  107. 

Prosecutions — Appointment  of  •Counsel  to  Assist  County  Attorney. 

2.  I*olitical  Codo,  Sees.  4'.i\H,  4311),  providing  that  county  officers,  except 
county  commissi  )ners  and  Justices  of  the  peace,  may  appoint  necessary 
deputies  for  the  prompt  discharge  of  the  duties  of  the  office,  have  no  appli- 
cation to  the  appointment  by  the  court  of  counsel  to  assist  a  county  attor- 
ney in  prosecuting  persons  charged  with  crime. — State  v.  Whiticorth,  107. 

Prosecutions — .Appointment  of  Counsel  to  Assist  County  Attorney. 

.'i.  The  statutes  declaring  who  shall  be  charged  with  the  duty  of  prose- 
cutlng  persons  diarged  with  crime  does  not  exclude  power  in  the  court 
to  appoint  counHel  from  members  of  the  bar  to  assist  in  the  prosecution. — 
Htutc  v.    Whittrorth,  107. 

COUNTY    AnUTOK. 

Creation  of  Office — Statutes — Itepeal. 

The  office  of  county  auditor  in  counties  below  the  third  class  was  abolished 
by  Act  of  March  18,  1895  (i*olitical  Code.  Sec.  4312),  which  amended  the 
original  Code  Section  2U22,  and  repealed  in  part  Section  1  ot  the  Act  of 
March  7,  1801  (Political  Code,  Sec.  4r>60),  hence  Missoula  county  was  not 
entitled  to  elect  an  auditor  in  1808. — Htalc  ex  vcl  MnOinnisa  v.  Dickinson, 
391. 

CUIMINAL  LAW. 

Appeal  —Verdict — Uevlew. 

1.  A  verdict  lu  n  criminal  prosection,  based  on  conflicting  evidence,  will 
ncft  be  disturbed  on  appeal. — State  v.  Ford,  1. 

Instruction — I'resumptlon  of  Innocence. 

2.  The  defendiiiit  in  a  criminal  case  is  always  entitled  to  have  the  Jury 
take  into  consideration  the  presumption  of  innocence  which  the  law  throws 
about  him:  it  ;.{  therefore  the  duty  of  the  court  to  aubmit  proper  instruc- 
tions upon  this  subject  as  a  substantive  part  of  the  law. — State  v.  Hotcell,  3. 

Instruction — JurorV,  Individual  Duty. 

3.  The  refusal  if  the  court  in  a  criminal  case  to  charge  that  each  Juror 
should  act  upon  his  own  Judgment,  and  should  not  surrender  his  own  con- 
viction, unless  convinced,  and  that  while  he  should  discuss  the  evidence, 
and  be  open  to  conviction  by  argument,  he  should  not  surrender  his  con- 
victions merely  because  the  majority  were  against  him,  was  not  error. 
(Mr.  JrsTiCE   .^Iillirx  dissenting.) — State  v.  lloxcell,  3. 
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Robbery — Instruction. 


4.  Uncl*»»I*enal  (^cde,  Sec.  390,  defining  robbery  as  the  felonious  taking  of 
personal  property  in  the  posseflslon  of  another  from  his  person  or  imme- 
diate prenence,  and  against  his  will,  "accomplished'*  by  means  of  force  or 
fear,  an  instruoiion  defining  robbery  in  the  same  terms,  except  using  the 
word  "accompii^'lod,"  is  reversible  error. — titate  v.  Johnson,  0. 

Ilomiclde — Kvidence — Res   Gegtae. 

5.  In  a  trial  for  homicide  occurring  in  a  saloon  a  few  hours  after  a  con- 
flict between  def^^ndant  and  deceased  at  another  place,  evidence  of  such 
conflict  waq  admissible  to  show  motive,  though  not  part  of  the  res  gestae 
and  incidentally  tending  directly  to  establish  against  the  defendant  an- 
other and  distinct  offense, — where  the  cause  and  details  are  excluded,  and 
the  court  expresisly  conflnes  the  Jury  in  their  consideration  of  such  evidence 
to  the  question  whether  it  showed  malice  in  the  defendant  at  the  time  of 
the  homicide. — »S7afc  v.  Shafcr,  11. 

Murder — Degrees — lUBt  ruction. 

6.  Where  the  evidence  would  warrant  a  verdict  of  .guilty  of  any  grade  of 
unlawful  homicide  or  of  acquittal,  it  is  error  for  the  court  to  give  to  the 
Jury  simply  the  statutory  deflnltions  of  murder,  murder  of  the  first  and 
second  degrees,  uf  manslaughter,  and  of  Justifiable  homicide,  without  any 
further  dechiraclon  of  the  distinction  between  murder  of  the  first  and 
second  degrees  than  is  contained  in  the  statute. — State  v.  Chafer,  11. 

Homicide — Self- Defence — Threats — Instruction. 

7.  Where,  on  a  trial  for  murder,  in  .which  the  accused  pleaded  self- 
defense,  it  was  shown  that  the  deceased  had  previously  threatened  the 
accused,  an  instruction  directing  the  Jury  to  disregard  such  prior  threats 
unless  the  accused  at  the  time  of  the  killing  was  actually  assailed,  or  be- 
lieved he  was  m  great  bodily  danger,  was  erroneous. — 8tatc  v.  Shadwell,  32. 

Homicide — Self- Defense — Threats — Instruction. 

8.  On  a  prose-'^ution  for  murder,  where  the  defendant  pleaded  self-defense, 
the  court  instructed  that  threats  by  the  deceased  against  the  defendant 
should  not  be  considered  unless  the  defendant  was  actually  assailed,  or  be- 
lieved he  was  in  great  bodily  danger.  This  instruction  was  followed  by 
another,  authorizing  the  consideration  of  any  threats  the  deceased  may 
have  made  against  the  defendant,  to  enable  the  Jury  to  determine  defend- 
ant's acts  or  the  deceased's  motives.  Held,  that  the  instructions  were 
conflicting,  and  constituted  reversible  error. — State  v.  Shadicell,  52. 

Homicide — Manslaughter — Instruction. 

9.  Where  there  was  evidence  tending  to  show  defendant  guilty  of  murder 
in  the  first  degree,  of  murder  in  the  second  degree,  and  of  manslaughter, 
it  is  the  duty  of  the  court  to  instruct  explicitly  that  a  verdict  for  man- 
slaughter may  be  returned,  manslaughter  not  being  a  degree  of  murder. — 
State  V.  Shddircll,  52. 

Manslaughter — Self- Defense — Instruction. 

10.  The  fact  that  the  accused  endeavored  to  show  that  the  killing  wis 
done  in  self-deft^nse  does  not  render  an  instruction  authorizing  a  conviction 
of  manslaughter  unnecessary. — State  v.  ShadicvU,  52. 
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Murder — Trial — Evidence. 

11.  On  a  second  trial  for  murder  it  was  not  error  to  read  the  testimony 
of  a  deceased  witness,  including  an  erroneous  ruling  of  the  court  on  the 
evidence,  where  no  objection  to  the  reading  of  the  lullng  was  raised  at 
the  time.—^tatc  v.  Shadtccll,  52. 

Larceny — Evidence. 

12.  On  a  prosecution  for  grand  larceny,  that  accused  and  others  were  fol- 
lowing the  Itincrnries  6t  political  speakers  under  a  conspiracy  to  commit 
larceny,  and  chat  at  a  political  gathering  the  prosecuting  witness  carried 
his  purse  in  his  left  hand  in  his  pocket,  and,  while  In  a  crowd,  feeling  a 
tugging  at  his  >ft  arm,  recognized  accused  and  an  associate  standing  at 
his  left,  and  nftor  going  a  distance  of  three  blocks  he  discovered  his  purse 
was  missing,  is  msutticient  to  justify  a  conviction  of  accused  for  the  par- 
ticular  larceny.  -Kfa^e   v.   Foster,  71. 

rrosecutions — Appointment  of  Counsel  to  Assist  County  Attorney. 

13.  rolitical  Code,  Sees.  4318,  4310,  providing  that  county  officers,  except 
county  commI.-«sioners  and  justices  of  the  peace,  may  appoint  necessary 
deputies  for  the  prompt  discharge  of  the  duties  of  the  offices,  have  no  appli- 
cation to  the  appointment  by  the  court  of  counsel  to  assist  a  county  attor- 
ney in  prosecuting  persons  charged  with  crime. — State  v.   Whiticorth,  107. 

Change  of  Venue — County  Attorney. 

14.  Where  a  criminal  cause  is  removed  to  another  cojnty,  the  attorney  of 
the  county  to  which  the  cause  is  removed  must  prosecute  It. — State  v. 
W?iiticorth,  107. 

Prosecutions — Appointment  of  Counsel  to  Assist  County  Attorney. 

15.  The  statutes  declaring  who  shall  be  charged  with  the  duty  of  prose- 
cuting persons  charged  witli  crime  does  not  exclude  power  In  the  court  to 
appoint  counsel  from  members  of  the  bar  to  assist  in  the  prosecution.-  — 
State  V.  Whiticorth,  107. 

Murder — Evidence — Threats — Instruction. 

16.  In  trial  for  murder  it  appeared  that  deceased  had  threatened  to  kill 
*'any  Missourian  In  tlie  employ  of  V.  who  undertook  to  move  hay  on  High 
Tower  ranch, '  uud  had  made  other  threats  against  Missourlans  so  em- 
ployed, and  that  defendant  was  a  Missourian,  and  employed  on  said  ranch ; 
but  the  evidence  also  showed  that  at  the  time  defendant  struck  the  fatal 
blow  he  was  not  in  Immediate  danger,  but  that  he  weht  up  to  deceased, 
who  was  standing  in  a  threatening  attitude  over  a  friend  of  defendant, 
who  was  not  shown  to  be  a  Missourian,  and  who  was  on  top  of,  and  was 
lighting  with,  a  friend  of  the  deceased.  Held,  that  it  was  not  error  lo 
refuse  to  instruct  that  the  jury  should  take  such  threats  into  consideration 
in  determining  the  nature  of  the  attack  made  on  defendant's  friend,  and 
what  was  the  purpose  of  deceased  and  his  friend  in  making  such  attack.— 
State  V.  Whitworth,  107. 

Perjury — Preliminary  Examination. 

17.  On  a  preliminary  examination  for  perjury  before  a  committing  magis- 
trate, where  the  decree  in  the  cause  in  which  the  alleged  false  testimony 
was  given  is  offered  in  evidence,  but  the  judgment  roll  is  not  admitted  or 
considered,  the  evidence  fails  to  show  that  the  alleged  false  testimony  was 
material  to  any  issue  In  the  cause,  and  the  party  cannot  be  held  for  trial. — 
State  ex  rcl.  Donovan  v.  District  Court,  275. 
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Per j u ry — JI ahvus   Coi  /> us. 


18.  On  hahvas  corpus  to  Hpcure  the  discharge  of  a  prisoner  held  for  per- 
jury, where  the  petition  avers  that  the  transcript  of  the  evidence  In  the 
case  In  which  ti.e  alleged  false  testimony  was  given  contains  all  the  evi- 
dence, and  the  prosecuting  attorney  does  not  controvert  such  allegation, 
but  the  transcrl))t  does  not  show  that  the  Judgment  roll  was  admitted  or 
considered,  the  court  will  assume  that  it  was  not  received,  and  therefore 
will  grant  the  wilt. — iritntv  ix  rcL  Donovan  v.  District  Court,  li7.'). 

Homicide — Accompli-.'c — Kvldence. 

19.  Where  a  witness  In  a  homicide  case,  who  is  impeachable  as  an  accom- 
plice, details  jertaln  Incriminating  statements  made  by  the  defendant  before 
the  commission  of  the  crime,  and  states  that  he  repeated  the  conversations 
to  others,  his  testimony  ns  to  when  he  did  so  is  relevant  and  admissible 
on  behalf  of  the  Ftate  as  introductory  of  evidence  which  may  be  adduced  to 
show  whether  the  witness  was  an  accomplice. — 8tat€  v.  Dotson,  SO.!. 

Frlttdpals  and  Accesssories. 

20.  The  distinction  recognized  by  the  common  law  between  principals  and 
accessories  before  the  fact  is,  by  I'enal  Code,  Sec.  41,  abolished  in  Mon- 
tana.— i^tatc  v.  Dotson,  llO'}. 

Principals  and  Accc»s.sorles. 

21.  Evidence  reviewed  and  licld  sufficient  to  establish  the  fact  that  de- 
fendant— though  not  in  person  present  when  deceased  was  murdered — ad- 
vised and  encouraged  the  commission  of  the  murder,  and  hence  sufficient 
to  render  the  (iexendant  a  principal  under  I*enal  Code,  Sec.  41. — State  v. 
Dotson,  3(K">. 

Evidence  of  Conspirator. 

22.  Kvidence  of  the  act  or  declaration  of  a  conspirator  whlcli  relates  to 
the  conspiracy  nu  y,  after  proof  of  the  conspiracy,  be  given  against  his  co- 
conspirator.—  i<t'tt('  V.  Dotson,  30.'>. 

Circumstantial  Kvidence — Instruction. 

23.  An  instruction  requested  by  defendant,  that,  to  warrant  a  verdict  on 
a  criminal  charge  on  circumstantial  evidence  alone,  the  drcmstances  must 
be  such  as  to  produce  "nearly"  the  same  degree  of  certainty  as  that  which 
arises  from  dlrKt  testimony,  and  sufficient  to  exclude  all  reasonable  doubt 
of  guilt,  Is  bad,  in  being  qualified  by  the  word  "nearly,"  and  Ifl  properly 
refused. — State  v.  Dotson,  30o. 

Credibility  of  Defendant's  Testimony — Instruction. 

24.  Section  2442  of  the  I'enal  Code  provides  that  the  Jury  In  judging  of 
the  defendant's  credibility  and  the  weight  to  be  given  to  his  testimony 
may  take  into  consideration  the  fact  that  he  is  the  defendant,  and  the 
nature  and  enormity  of  the  crime  of  which  he  is  accused.  Held,  that  an 
instruction  giving  Section  2442,  but  which  uses  the  word  "must"  in  place 
of  the  statutory  word  "may,"  is  not  erroneous,  even  though  Section  2442 
of  the  Penal  Code  of  1805  changed  the  word  "shall"  of  the  theretofore 
existing  law  to  *  may." — State  v.  Dotson,  305. 

Corroboration  of  Testimbny  of  Accomplice. 

2o.  Under  Peml  Code,  Sec.  2089,  providing  that  a  conviction  cannot  be 
had  on  an  accomplice's  testimony  unless  he  is  corroborated  by  other  evl- 
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dence  which  in  itself  tends  to  connect  accused  with  ihe  commission  of  tlie 
offense,  corroborating  evidence  tending  to  establish,  independently  of  the 
accomplice's  statements,  the  commission  of  tiie  offense  and  accused's  coa> 
nection  therewith,  is  sufflclent,  though,  if  the  accomplice's  testimony  were 
not  considered,  *he  corroboratiag  evidence  would  be  insufficient  to  convict. — 
f;ta1i'  V.  StevuHUi,  :5.'J2. 

Larcenj' — Kvldence. 

2(J.  Where,  by  a  prearranged  plan,  accused  and  his  associates  were  to 
commit  a  larceny,  and  sell  the  propertj',  possession  of  the  property  by  the 
associates  pui'suant  to  the  criminal  purpose  may  be  properly  considered 
against  accused,  as  any  incriminating  act  or  statement  done  or  made  by 
one  of  the  parties  to  a  criminal  conspiracy  during  the  pursuit  of  the  com- 
mon purpose  Is  competent  against  the  others  as  res  (jvHtac. — State  v.  8tc- 
vvuHon,  332. 

Larceny — Evidence — Instruction. 

27.  On  a  pro.s'c.itlon  for  larceny  of  five  horses  pursuRnt  to  a  prearranged 
plan  to  collect  a  band  of  horses  and  sell  them,  an  instruction  referring  to 
possession  of  the  stolen  property  generally,  and  not  to  that  alleged  In  the 
information,  is  not  prejudicial,  though  erroneous,  where  the  evidence 
tended  to  show  tn.at  the  w^hole  band,  including  the  five  horses  described  in 
the  Information,  was  stolen  and  went  into  the  acfial  possession  of  ac- 
cused.— iitaie  v.  Btevenaon,  332. 

Gambling — Sentence. 

28.  Penal  Code  1893,  Sec.  2224,  which  permitted  the  court  in  every  case 
where  a  defendant,  on  a  conviction  of  crime,  was  adjudged  to  pay  a  flne» 
to  also  imprison  him  until  both  fine  and  costs  were  Batlstied,  not  exceeding 
one  day  for  every  $2  of  the  fine  and  costs,  was  not  in  any  manner  repealed 
by  Laws  1897,  p.  81,  providing  for  the  imprisonment  of  one  convicted  ot 
gambling  until  the  fine  and  costs  were  paid,  not  exceeding  five  years  In  the 
state  penitentiary,  for  the  latter  act  did  nothing  more  than  exempt  Judg- 
ments on  convictions  of  gambling  from  the  operation  of  the  general  law ; 
and  hence,  after  its  repeal,  a  person  convicted  of  gambling  was  properly 
sentenced  under  the  general  law. — State  v.  Towner,  339. 

Gambling — Sentence. 

29.  Penal  Code  189r»,  Sec.  2224,  permitted  the  court  in  every  case  where 
a  defendant,  on  conviction  of  crime,  was  adjudged  to  pay  a  fine,  to  also 
imprison  him  *'nntll  the  fine  and  costs  were  satisfied,"  not  exceeding  one 
day  for  every  $2  of  the  fine  and  costs.  Laws  1901,  p.  167,  Sec.  2,  provided 
for  the  punishment,  on  conviction  of  gambling,  by  a  fine  and  "imprisonment 
until  the  fine  and  costs  were  paid."-  Held,  that  the  word  "paid"  in  the 
latter  act  was  synonymous  with  the  word  "satisfied"  as  used  in  the  general 
act,  and  hence  a  person  convicted  of  gambling  could  be  Imprisoned  not  to 
exceed  one  day  for  every  $2  of  the  fine  and  costs. — State  v.  Toirner,  33J). 

Sentence — Payment  of  Fine — Imprisonment  on  Default. 

30.  A  person  cannot  complain  that  he  has  been  committed  for  a  shorter 
time  than  the  maximum  authorized  by  law  In  default  of  the  payment  of 
the  fine  and  costs  assessed  against  him  on  conviction  of  a  crime. — State  v. 
Toicncr,  339. 

Gambling — Constitutional  Law. 

31.  Conceding  that  Laws  of  1901,  p.  160,  Sec.  2,  punishes  proprietors  of 
games  of  chance,  while  patrons  of  the  game  enjoy  immunity,  it  Is  not  un- 
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constitutional  is  class  legislation,  no  exception  being  made  of  the  persons 
who  fall  within  its  operation. — Utate  \.  Woodman,  348. 

CJambllng— -Nickel  \:\  the  Slot  Machines." 

32.  Laws  of  19')1,  p.  1(56,  Sec.  2,  prohibits  the  conduct  of  games  of  chance, 
and,  among  others,  that  of  running  a  nickel  in  the  slot  machine,  "for 
money,  checks,  credits,  or  any  representative  of  value,  or  for  any  property 
or  thing  whatever."  Held,  that  a  nlc)cel  in  the  slot  machine,  involving  la 
its  operation  the  element  of  chance  as  to  whether  the  player  obtained  in 
cigars  more  or  U*ks  than  the  value  of  his  money,  was  prohibited  thereby. — • 
kitatc  V.   ^Yoodman,  348. 

Appeal — Kscape — Alnence  from  Jurisdiction. 

33.  Where  one  convicted  of  murder  appealed,  and  thereafter  escaped  and 
fled  l)eyond  the  jurisdiction  ,of  the  court,  the  appeal  should  be  dismissed 
on  condition  ihat,  if  he  surrender  himself  within  a  stated  time,  the  appeal 
would  be  rAiaiated. — IStaie  v.  Dvmpavj/j  504. 

DAMAGES. 

Measure  of  Damages — Instruction. 

In  an  action  for  injuries  resulting  from  a  defective  street,  a  charge  that 
the  Jury  may  take  into  consideration  as  an  item  of  damages  the  probable 
consequences,  ho  far  as  proved,  of  the  personal  injuries  received  by  the 
plaintiff,  if  any  are  proved,  Is  proper. — Snook  v.  City  of  AnacondOj  128. 

DKMAND. 

See  Waivfk,  2. 
Trust — Suit  to  Enforce — Costs. 

Where  plaintiff  is  entitled  to  a  portion  of  the  proceeds  of  land  sold  by  the 
owner  of  the  legal  title,  no  demand  is  necessary  before  suit,  in  order  to 
entitle  plaintiff  to  costs,  even  though  no  trust  relation  exists  between  the 
parties. — Choiccn  v.  Phelpa  ct  al.,  524. 

DIVORCE. 

Appeal— Temporary  Alimony. 

The  supreme  court  is  without  power,  either  inherent  or  constitutionally 
conferred,  io  allow  temporary  alimony  or  suit  money  pending  an  appeal  lii 
a  divorce  case. — Bordeaux  v.  Bordeaux,  533. 

EASEMENTS. 

See    W-\TKtt    UlGHTS,    1. 

ELECTIONS. 

Counties — Indebtedness — Form  of  Dall<Jt. 

1.  Constitution,  Art.  XIII.  Sec.  5,  prohibits  any  county  from  incurring 
any  indebtedness  for  any  single  purpose,  exceeding  $1 0,000,  without  the 
approval  of  a  majority  of  the  electors  voting  at  an  election  to  be  provided 
by  law.  Political  Code,  Sec.  4270,  authorizes  the  county  commissioners  to 
submit   such   question   to    vote.      Section   4272   provides   for    the   giving   of 
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notice  of  such  election,  and  provides  that  the  election  shall  be  in  the  man- 
ner prescribed  b>  law  in  ref^ard  to  the  submission  of  questions  under  the 
general  election  lew.  Section  4273  only  requires  that  there  shall  be  printed 
on  the  ballots  the  words  "For  the  Loan"  and  "Against  the  Loan."  Held, 
that  ballots  so  printed  in  such  an  election  were  sufficient,  without  further 
specifying  the  purpose  and  nature  of  the  proposed  loan,  as  rolltlcal  Code, 
Sec.  1354,  requiring  questions  to  be  voted  on  to  be  presented  to  the  people 
in  such  a  mau.ier  as  to  enable  them  to  vote  thereon  in  the  manner  pro- 
vided in  the  title  in  which  the  section  is  found  does  not  apply  thereto. — 
Till  Ac/  V.  Griffin,  42G. 

Counties — Indebtedatss—  Majority   Uequlred. 

2.  Constitution,  Art.  XIII,  Sec.  Ti,  prohibits  counties  from  contracting  an 
indebtedness  exceeding  ^'lO.ooo,  for  any  purpose,  without  the  approval  of 
a  majority  of  the  electors  voting  at  elections  to  be  provided  by  law.  l*o- 
lltical  Code,  Sec.  4270,  authorizes  the  county  commissioners  to  submit  su**h 
question  to  vole.  UihJ,  that  a  favorable  majority  of  all  fhe  votes  cast  on 
the  question  of  incurring  the  indebtedness,  at  a  general  election  at  which 
the  question  is  Si'ibmitted,  is  sufficient  to  authorize  the  indebtedness,  though 
such  majority  is  not  a  majority  of  all  the  electors  voting  at  such  election- 
— Tmkcl  V.  Griffin,  426. 

KMINENT    DOMAIN. 
Condemnation  of  Water  lUghts — City  Water  Supply. 

1.  Political  'ode.  Sec.  4800,  as  amended  by  Laws  of  1897,  p.  203,  gives  a 
city  the  right  to  acquire  by  condemnation  proceedings  water  rights  for  the 
purpose  of  esta!)Iishing  a  water  supply  system. — City  of  Helena  v.  Rogan 
et  ah,  452. 

Condemnation  of  Water  Itlghts — Venue. 

2.  T*nder  Code  of  Civil  l*ro<'cdure.  Sec.  tUO,  requiring  that  actions  for  the 
recovery  of  real  property  or  an  interest  therein,  or  for  injuries  thereto, 
shall  be  tried  in  the  county  in  whicli  the  subject  of  the  action  or  part 
thereof  is  situaied,  and  Section  221  (»,  providing  that  condemnation  pro- 
ceedings shall  b»  brought  in  the  district  court  of  the  county  In  which  the 
property  is  situated,  proceedings  to  condemn  water  appropriated  for  Irri- 
gation purposes  may  l)e  brought  and  tried  in  the  county  in  which  the  land 
is  situated,  though  the  water  is  to  be  taken  lu  another  county. — Citi/  of 
Helena  v.  Royan  el  al.,  4r>2.  , 

Condemnation  of  Water  Kights— City  Water  Supply— Complaint. 

3.  A  complaint  by  a  city  for  the  condemnation  of  water  rights  in  a  stream 
for  a  water  supply  is  not  defective  for  failing  to  allege  that  it  has  a  riglit 
of  way  to  the  stream,  or  that  it  w^ili  be  able  to  get  one. — City  of  Hclctta 
V.  Rogan  et  al.,  452. 

Condemnation  Procee^lings. 

4.  Condemnation  proceedings  are  statutory,  and  a  strict  compliance  with 
the  requirements  of  the  statute  is  necessary. — City  of  Helena  v.  Rogan  vt 
ah,  452. 

Condemnation  of  Water  Rights— Complaint. 

5.  A  complaint  by  a  city  for  the  condemnation  for  a  water  supply  of  water 
rights  in  a  stream,  alleging  that  defendants   "claim  to  be  the  owners   of 
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and  entitled  to  the  right"  of  a  designated  quantity  of  water  of  the  stream 
"for  irrigating  piirpoBes"  In  a  certain  county,  is  fatally  defective  for  fail- 
ing to  describe  the  lands,  the  number  and  size  of  the  ditches  thereon  or 
appurtenant  ihereto,  and  the  place  of  diversion,  though  It  would  Involve 
great  labor  and  expense  to  so  describe  the  property. — Citp  of  Helena  v. 
lioyan  vt  al.,  4r>2. 

Condemnation  of  Waier  Rights — I*ublic  Use — More  Necessary  Use. 

6.  Under  Code  of  Civil  Procedure,  Sec.  2214,  Snbd."3,  providing  that,  be- 
fore property  already  appropriated  to  some  public  use  can  be  talcen  under 
the  right  of  ominent  domain,  It  must  appear  that  the  publ  ."  use  to  which 
it  is  to  be  app'iod  is  the  more  necessary  use,  water  appropriated  for  Irri- 
gation purposes  may  be  condemned  for  the  purpose  of  procuring  a  city 
water  supply,  where  the  use  for  which  it  is  to  be  taken  is  more  necessary 
than  the  existing  use. — City  of  Helena  v.  Royan  ct  al.,  452. 

Condemnation  of  Water  Rights — More  Necessary   Use — Complaint. 

7.  A  complaint  in  proceedings  to  condemn  for  a  city  water  supply  water 
already  appropriated  to  a  public  use  must  allege  facts  which  show  that 
the  use  for  wlilch  the  water  is  to  be  talcen  is  more  necessary  than  the 
existing  use.  the  relative  degrees  of  necessity  being  a  question  for  Judicial 
determination. — City  of  Helena  v.  Rogan  et  at.,  452. 

Condemnation   of   Water   Rights — City   Water    Supply* — Complaint. 

8.  Quaere:  In  a  proceeding  by  a  city  for  tlie  condemnation  of  water 
riglits  for  a  water  supply,  is  a  complaint  good  which  does  not  stato  facts 
sufficient  to  show  the  court  that  it  Is  impossible  for  the  city  to  appropriate 
an  ample  supply  from  the  unappropriated  waters  of  the  stream? 

Quaere:  In  a  proceeding  by  a  city  for  condemnation  of  water  rights  for 
a  water  supply,  is  a  complaint  or  decree  good  if  it  employ  only  the  word 
"Inches"  in  relation  to  the  measurement  of  water? — City  of  Jlehna  v. 
Royan  ct  al.,  452. 

EQUITY. 
Inspection  and  Survey  of  Property—  Jurisdiction. 

1.  Kqulty  has  no  Jurisdiction,  independent  of  statute,  and  in  the  absenc^e 
of  a  suit,  to  order  inspection  of  property. — State  ex  rel.  Anaconda  Copper 
Min.   Co.  V.  District  Court,  396. 

Divorce. 

2.  In  Montana  an  action  of  divorce  is  a  suit  in  equity. — Bordeaux  v.  Bor- 
dcauw,  533. 

Appeal — Review. 

3.  Questions  of  law  only  are  presented  on  appeal,  even  where  the  relief 
sought  is  equital)le  In  character. — Bordeaux  v.  Bordeaux,  533. 

EVIDENCE. 

Homicide — Motive — Malice. 

1.  In  a  trial  for  homicide  occurring  in  a  saloon  a  few  hours  after  n  con- 
flict between  defendant  and  deceased  at  another  place,  evidence  of  such 
conflict  was  admissible  to  show  motive,  though  not  part  of  the  res  ycstae 
and   Incidentally   tending   directly  to   establish  against   the   defendant   an- 
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oth4^r  and  distinct  offense, — wiiere  the  cause  and  details  are  excluded,  and 
the  court  ezpres»ly  confines  tlie  jury  in  tlieir  consideration  of  such  eridence 
to  tiie  question  wbetlier  it  sliowed  malice  in  the  defendant  at  tbe  time  ot 
the  homicide. — Htale  v.  Hhafer,  11. 

Agency — Contract — Uitificatlon. 

2.  Where  plaintiff  sought  to  recover  for  medical  services  rendered  to  em- 
ployes of  a  mining  corporation  by  virtue  of  a  contract  with  the  manager 
and  secretary,  testimony  by  a  physician,  whom  plaintiff  bad  called  to  his 
assistance,  that  he  was  paid  by  a  cbeclc  on  some  part  of  which  appeared 
the  name  of  the  corporation,  and  that  it  was  his  impression  that  it  was 
signed  by  the  foiporation,  "per  some  one  else's  order/*  waa  not  sufficient 
evidence  of  a  ratification  by  the  corporation  of  the  secretary's  contract. — 
jS'pefwi an  v.  Gold  Coin  Mininy  d  Milling  Co.,  76. 

Agency — (*ontract — hatlfication. 

3.  A  creditor  of  a  mining  companj'  sought  to  have  its  president  execute  a 
bill  of  sale  for  certain  machinery  purchased  from  defendants.  Tbe  presi- 
dent refused,  but  referred  the  creditor  to  the  company's  superintendent, 
who  executed  iiu.'h  bill,  signing  it  as  manager  of  the  company.  The  di- 
rectors of  the  company,  with  the  exception  of  the  president,  resided  in 
another  state,  and  the  president  had  the  general  management  of  its  affairs 
within  the  state.  The  creditor  testified  that  he  informed  the  president  tbat 
the  bill  had  been  executed,  and  that  the  president  knew  the  character  ot 
the  transaction,  but  did  not  want  it  known  that  he  was  cognisant  of  tbe 
transaction,  and  that  he  was  in  the  immediate  vicinity  when  the  creditor 
took  possession  of  the  property.  Defendants  sned,  and  attached  the  Aa- 
chinery  as  the  property  of  the  company.  Held,  that  the  evidence  of  the 
ratification  of  the  bill  of  sale  by  the  corporation  was  sufficient  to  Justify 
the  court  in  submitting  that  question  to  the  jury,  together  with  the  bill 
of  sale. — Trent  d  al.  v.  Sherlock,  85. 

Action  Against  City  for  Damages  Resulting  from  a  Defective  Street. 

4.  Where,  in  un  action  against  a  city  for  damages  resulting  from  a  de- 
fective street,  it  is  admitted  that  the  city,  through  its  mayor  and  council 
and  police,  had  personal  knowledge  of  the  defect  before  the  accident,  the 
error,  if  any,  '.u  tidmitting  evidence  that  the  overseer  of  streets  said  several 
days  after  the  accident  that  he  knew  of  the  defect,  and  had  intended  to 
repair  it,  was  w'thout  prejudice. — Snook  v.  dtp  of  Anaconda,  128. 

Judgment — Intent  io  Appeal. 

5.  Where,  in  an  action  to  restrain  defendants  from  removing  ore  from  a 
certain  vein  .on  a  motion  for  injunction  pendente  lite,  it  is  shown  that  in 
a  prior  action  between  tbe  parties  judgment  is  entered  that  defendants  are 
owners  of  the  voin  and  ore,  the  court  may  consider  such  judgment  in  deter- 
mining such  motion,  though  the  time  for  appeal  has  not  elapsed,  and 
plaintiff  intends  to  appeal  therefrom — Boston  d  Montana  Vonsol.  V.  d  S. 
Mining  Co.  v.  Montana  Ore  Purchasing  Co.  et  al.,  146. 

Hearsay  and  Incompetent  Evidence. 

6.  It  is  reversible  error  for  the  trial  court  to  overrule  a  motion  to  strike 
out  hearsay  and  Incompetent  evidence. — Matuacvitz  v.  Hughes,  212. 

Cliaracter  Evidence. 

7.  If  a  witness  shows  himself  to  have  been  for  a  long  time  in  a  position 
to  know  and  hear  what  neighbors  say  about  a  person,  and  he  has  never 
heard  the  character  of  such  person  questioned  or  talked  about,  this  fact  ts 
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competent  evid^*nce  tending  to  prove  good  character  of  such  person. — - 
Matusevitz  v.  lluuhes,  211!. 

Incompetent  Kvlden'.'e. 

8.  A  written  leceipt  given  by  the  district  court  derli  for  certain  money 
alleged  to  have  been  paid  upon  a  Judgment,  Is  not  competent  evidence  to 
prove  that  the  judgment  creditor  got  the  money. — Matusaits  v.  HughcSj 
*2l  2. 

Action  on  Note  Secured  by  Mortgage. 

0.  Wliere.  in  an- action  on  a  note,  the  court  had  admitted  evidence  that 
the  note  was  secured  by  a  mortgage.  It  was  error  to  refuse  to  receive 
evidence  that  the  mortgage  was  second  to  anotlier,  which  had  been  fore- 
closed, that  the  property  had  been  sold,  and  the  time  of  redemption  from 
such  sale  had  cxiJred. — lirophy  v.  Dotcncy  ct  ux.,  252. 

Homicide — Accomplice. 

10.  Where  a  ^^Itncs.s  in  a  homicide  case,  who  is  impeachable  as  an  ac- 
complice, details  certain  incriminating  statements  made  by  the  defendant 
before  the  commission  of  the  crime,  and  states  that  he  repeated  the  con- 
versations to  others,  his  testimony  as  to  when  he  did  so  is  relevant  and 
admissible  on  lehalf  of  the  state  as  introductory  of  evidence  which  may 
be  adduced  to  show  whether  the  witness  was  an  accomplice. — State  v. 
Dot  son,  30,"). 

Criminal  Law-  -  lOvldence  of  Conspirator. 

11.  Evidence  of  the  act  or  declaration  of  a  conspirator  wnich  relates  to 
the  conspiracy  may,  after  proof  of  the  conspiracy,  be  given  against  bis 
co-conspirator. — State  v.  JJotson,  305. 

Criminal  Law — rrodlt)llity  o'  Defendant's  Testimony. 

12.  Section  2442  of  the  I'enal  Code  provides  that  the  jury  In  judging  of 
the  defendant's  credibility  and  the  weight  to  l)e  given  to  his  testimony 
mrii/  take  into  cinsideratlon  the  fact  that  he  is  the  defendant,  and  the 
nature  and  enoi-mlty  of  the  crime  of  w^hicli  he  is  accused.  HvUl,  that  an 
instruction  giving  Section  2442,  but  which  uses  the  word  "must"  in  place 
of  the  statutory  word  "may,"  Is  not  erroneous,  even  though  Section  2442 
of  the  IVnal  (  ode  of  1805  changed  the  word  "shall"  of  the  theretofore 
existing  law  to  '  may."-  State  v.  Dotaon,  305. 

Larceny — Conspiracy  -  Possession   of   Associates — lies   (Jcstac. 

13.  Where,  by  a  prearranged  plan,  accused  and  his  associates  were  to 
commit  a  larceny,  and  sell  the  property,  possession  of  the  property  by  the 
associates  pursuant  to  the  criminal  purpose  may  be  properly  considered 
against  accused,  as  any  incriminating  act  or  statement  done  or  made  by 
one  of  the  parties  to  a  criminal  conspiracy  during  the  pursuit  of  the  com- 
mon purpose  Is  competent  against  the  others  as  jt»  (jcstac. — State  v.  Ste- 
venson, 332. 


i]xi:ci:t(>us  and  administuatoks. 

Sale  of  Real  ICstate— Notice  to  Heirs. 

1.  Real  estate  of  a  decedent  was  sold  by  an  administrator  under  order  of 
the  probate  co>irt.  Thereafter  certain  persons  claiming  to  be  heirs  of  the 
deceased,  and  therefore  entitled  to  a  share  in  the  land,  claimed  their  share 
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of  the  proceeds  (f  the  property  from  the  administrator  on  t*a  ground  that 
they  had  no  uo:ice  of  the  sale,  or  of  the  proceedings  therefor ;  and,  he  hav- 
ing refused  to  pay  them,  their  claim  was  paid  by  the  purchaser,  whereupon 
he  sued  the  administrator  and  his  sureties  to  recover  the  amount  so  paid. 
the  complaint  alleging  that  there  was  no  mention  made  of  the  alleged 
heirs,  or  of  their  claims,  at  any  time  or  anywhere  In  the  probate  proceed- 
ings or  record.  Held  that,  since  the  administrator  was  not  required  to 
take  notice  of  :ho  claims  of  such  heirs  until  their  heirship  had  been  estab- 
lished as  presci'ibed  by  (.'ode  of  Civil  Procedure.  Title  XII,  Chap.  10,  Art. 
II,  and  the  complaint  alleged  that  no  sucli  proceeJIngs  had  been  had, 
plaintiff  was  not  entitled  to  recover. — Kirk  ct  al.  v.  liakcr  et  al.,  190. 

Settlement  of  Accounis — Appeals. 

2.  Code  of  «'lvll  Procedure.  Sec.  1724.  declares  that  an  appeal  is  taken 
from  an  order  by  filing  a  notice  stating  the  appeal  from  the  same,  or  some 
Kpecific  part  ih*»reof.  In  a  proceeding  to  settle  an  estate,  the  court  made  an, 
order  settling  *lie  administrator's  account,  and  he  appealed,  complaining 
of  that  part  of  the  order  disallowing  two  certain  Items,  and  also  a  portion 
thereof  directing  him  to  deliver  certain  stock  to  a  special  administratrix. 
Heading  a  recital  in  the  lirst  paragraph  of  the  notice  of  appeal,  with  each 
of  the  other  thn^e  paragraphs,  which  were  numbered  in  consecutive  order, 
there  was  a  separate  notice  of  appeal  for  each  part  complained  of.  HrUl 
not  an  appeal  from  the  order  as  a  whole,  but  separate  and  distinct  appeals 
from  the  different   parts  thereof. — In  re  liarker'a  EHiatc,  211). 

Settlement  of  Acoujits  —Appeals. 

3.  An  order  Sv^ttling  an  administrator's  account,  disallowing  two  certain 
Items,  and  directing  him  to  deliver  certain  stock  to  a  special  administra- 
trix, though  Included  in  one  jiaper,  is  In  effect  several  distinct  and  separate 
orders,  and,  though  embraced  In  one  notice-  of  appeal,  will  be  so  treated 
for  the  purposes  of  the  appeal. — In  re  Barker's  Entalr,  270. 

Settlement  of  Accou.its. 

4.  I'nder  Code  of  Civil  I'rocedure,  Sec.  27l>:{,  providing  that  on  the  day 
appointed  any  j^erson  interested  in  an  estate  may  file  exceptions  to  an  ad- 
ministrator's account  and  contest  It.  the  allowance  of  an  Individual  claim 
of  an  administrjitor  against  the  estate  is  not  conclusive,  but  the  parties 
interested  may  (i.nttst  it  when  his  account  Is  presented. — In  re  Barker's 
K  Hi  ate,  270. 

Rejection  of  Claims — Appeals. 

5.  Code  of  Civil  Procedure,  Sec.  2008.  providing  that,  where  a  claim 
against  an  estate  is  rejected,  the  holder  must  bring  suit  within  a  certain 
time  or  be  barrod,  provides  an  exclusive  remedy,  and  an  order  disallowing 
the  claim  is  not  (•])pealable  ;  Code  of  Civil  Procedure,  Sec.  1722,  and  Session 
I-aws  1800,  p.  14G,  enumerating  appealable  ordci*s,  not  providing  for  such 
appeal.—  In   re  J'orker'H  Estate,  279. 

Order  Disallowing  Administrator's  Individual  Claim — Appeal. 

6.  I'nder  Code  of  Civil  Procedure,  Sec.  1721,  providing  that  "a  party  ag- 
grieved may  appeal,"  etc.,  a  person,  In  his  capacity  as  administrator,  cannot 
appeal  from  nn  order  disallowing  his  individual  claim  against  the  estate, 
and  on  such  an  appeal  his  individual  rights  will  not  be  considered. — Jn  re 
Barker's  Estate,  279. 
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Xon-ApiH^alable  Order. 

7.  An  appeal  will  not  lie  from  an  order  directing  an  administrator  to 
turn  over  certain  assets  to  his  successor  on  resignation  or  removal. — In  re 
Harker'8  Estate,  279. 

Settlement  of  Accounts — Power  of  Court. 

8.  Obiter:  Upon  the  settlement  of  administrators'  accounts  the  district 
court  has  no  power  to  adjudicate  and  finally  determine  questions  of  title 
between  the  estate  and   third   parties. —  In   re  Barker's  Estate,  270. 

Settlement  of  Acco>nts — Jurisdiction. 

1>.  The  district  court,  in  settling  the  account  of  an  administrator,  had 
jurisdiction  to  rfquire  him  to  turn  over  to  the  special  administratrix  cer- 
tain property  which  had  come  into  liis  possession  in  his  representative 
capacity,  though  there  was  a  dispute  as  to  the  ownership  of  the  property, 
the  administrator  claiming  It  in  ills  private  capacity  as  agent  for  a  thirij 
party. — tatate  c.r  rel.  liarker  v.  District  Court,  'M\U. 

Order  ot  Court — Adaiinlstrator — Certiorari. 

10.  The  administrator.  In  his  private  capacity,  was  not  a  party  in  Interest 
aggrieved  by  the  order  requiring  him  to  turn  over  the  property,  and  could 
not  bring  eertio'ari  to  liave  it  reviewed. — t^tate  ex  rel.  Barker  v.  District 
Court,  369. 

Order   of   Partial    Distribution — Certiorari. 

11.  Certiorari  will  not  be  granted  to  review  an  order  for  the  partial  dis- 
tribution of  the  estate  of  a  decedent,  since  tliere  is  an  appeal  from  such 
order.—  titaie  ex  ret.  Leyson  v.  District  Court,  378. 
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implied  landings. 

Implied  findings  may  supplement,  but  they  cannot  be  allowed  to  contradict, 
express  findings. — Coieell  v.  May  et  al.,  163. 

FiiAiT)i;r.i:NT  (h:)N'vi:yanc:ks. 

* 

Action  to  Set  Aside— Complaint. 

1.  Where,  in  .an  action  to  set  aside  a  conveyance  of  both  real  and  per- 
sonal property  as  fraudulent  toward  creditors,  the  complaint  does  not  show 
that  plaintiff  has  a  lien  on  such  property,  it  fails  to  state  a  cause  of  action 
for  such  relief,  and  an  objection  to  the  admission  of  any  evidence  there- 
under should  be  sustained. — W'yman  et  al.  v.  Jensen  et  al.,  227^. 

Action  to  Set  Aside— Complaint. 

2.  AYliere,  In  an  action  by  a  judgment  creditor  to  set  aside  an  assignment 
by  the  debtor  of  real  estate  as  fraudulent  as  to  plaintiflP,  the  complaint 
falls  to  give  the  location  of  such  real  estate  or  any  uescrlption  thereof, 
other  than  tliat  it  does  not  exceed  a  specltied  value,  an  objection  to  the 
admission  of  any  evidence  should  he  sustained  ;  the  complaint  failing  to 
disclose  a  lien  in  favor  of  the  judgment  creditor. — Wyman  et  al.  v.  Jensen 
et  al.,  227. 
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Action  to  Set  Aside — Complaint. 

3.  Under  Code  ot  Civil  Procedure  of  181)5,  Section  111»7,  providing  that  a 
judgment  becomes  a  lien  on  realty  from  the  time  it  is  docketed,  a  com- 
plaint by  a  judgment  creditor  to  set  aside  his  debtor's  conveyance  of  realty 
as  fraudulent,  which  does  not  allege  the  docketing  of  the  creditors  judg- 
ment. Is  Insufflci  .»nt.— iri/ma«  ct  al.  v.  Jensen  vt  aL,  '^27. 

Complaint — Appeal — Amendment. 

4.  Where,  In  an  action  by  a  judgment  creditor  to  set  aside  a  fraudulent 
convevance  by  ilie  debtor,  a  judgment  for  plaintiff  is  reversed  because  of 
the  Insufficiency  cf  the  complaint,  the  trial  court  should  permit  plaintiff  to 
amend— IVi/mari  ct  al.  v.  Jensen  ct  al.,  227. 

GAMIJLINCJ. 
See  CiUMiNAL  Law. 

garnisiimi:nt. 

Contingent  Liability— Liability  of  Garnishee. 

1.  In  order  lo  charge  a  garnishee,  there  must  be  at  the  time  of  the  ser- 
vice a  debt  due  <ir  to  become  due,  and  not  a  contingent  liability  or  a  coa- 
dltlonal  contract  merely. — Coiccll  v.  May  it  al.,  163. 

Contingent  Liability —Liability  of  Garnishee. 

2.  One  whose  land  had  been  sold  under  foreclosure,  and  against  whom  a 
deficiency  judgment  had  been  entered,  contracted  to  sell  his  equity  to  the 
purchaser  on  the  foreclosure  for  a  certain  sum.  If  the  purchaser  would 
secure  and  deliver  to  the  debtor  a  receipt  from  the  judgment  creditor  for 
all  sums  due  him  from  the  debtor.  The  debtor  executed  a  deed,  and  de- 
posited It  In  escrow,  to  be  delivered  to  the  purchaser  on  the  delivery  of  the 
receipt,  and  the  payment  of  the  balance  of  the  purchase  price,  ?10  beinif 
paid  at  the  time.  Prior  to  any  delivery  of  the  receipt  or  any  waiver  of  the 
same  on  the  part  of  the  debtor,  the  execution  purchaser  was  served  witn 
garnishment  process  at  the  suit  of  tlie  judgment  creditor.  HcUi,  that  the 
purchaser  was  not  liable,  his  liability  to  the  debtor  having  been  merely 
contingent. — Cowell  v.  May  ct  al.,  163. 

Liability  of  Garnishee — Evidence. 

3.  It  was  proper  to  admit  evidence  showing  that  after  service  of  the  gar- 
nisliment  proce.is,  the  deed  in  escrow  was  destroyed,  and  another  one  made, 
and  the  entire  consideration  paid,  for  the  purpose  of  showing  what  the 
origl  al  terms  of  the  contract  were  at  tlie  time  the  process  was  served. — 
Cow  ell  V.  May  *,/  ah,  163. 

Findings. 

4.  The  trial  court  having  found  the  facts  as  to  the  contract  as  originally 
made,  and  that  there  had  been  no  delivery  of  the  receipt,  or  waiver  thereT>ft 
findings  to  the  effect  that  the  destruction  of  the  deed  in  escrow  after  ser- 
vice, and  the  giving  of  another  deed,  and  the  payment  of  the  consideration, 
were  for  the  purpose  of  evading  the  garnishment  process,  could  not  aid  the 
plaintiff. — Cowell  v.  Man  et  til.,  163. 

Merchandise  Capable  of  Manual   Delivery. 

.'.  T'nder  Code  of  Civil  Procrdure  (Compiled  Statutes  of  1887),  Section 
IKG.  and  Code  of  Civil  I'rocedure  of  1805,  Section  1218,  the  mere  garnish- 
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nient  of  the  I'raiiduleut  assignee  of  the  stot'k  of  merchandise — capable  of 
manual  delivery — of  the  judgment  debtor  by  the  Judgment  creditor  does  not 
create  a  lien  on  such  merchandise. — Wyman  rt  al.  v.  Jensen  ct  a?.,  227. 

GlAltDIAN    AND    WARD. 
Sale  of  Ileal  Estate— Special  IJond. 

1.  I'robate  Pr-iotice  Act.  Sec.  387.  Compiled  Statutes  1887,  provides  that 
a  guardian  authorized  to  sell  real  estate  roust,  before  the  sale,  give  bond  to 
a  probate  Judge  to  sell  the  same  in  the  manner  and  to  account  for  the  pro- 
ceeds of  the  sale  as  provided  for  in  the  chapter.  HiM,  that  a  sale  by  a 
guardian  duly  appointed  and  yualififtd,  but  who  omitted  to  give  the  special 
bond  required,  was  not  void. — Jluf/hes  v.   QoodalCj  03. 

Sale  of  Keal  Estate — Special  l?ond. 

2.  Quaere:  Whether,  under  the  Probate  Practice  Act,  Compiled  Statutes 
1887,  an  executor,  administrator  or  guardian  is  required  in  every  case  to 
give  a  special  bond  before  making  sales  of  real  estate. — Hughes  v.  Ooodale, 
93. 

General  Bond  of  Guiidlan — Liability  of  Sureties. 

3.  Sureties  on  the  general  bond  of  a  guardian  are  liable  for  any  loss 
which  the  ward  may  suffer  by  reason  of  the  default  of  the  guardian  with 
respect  to  the  proceeds  of  sales  of  real  estate. — Iluyhes  v.  Ooodale,  93. 

IIAHKAS  COUITS. 
I*erjury — Evidence. 

1.  On  habvas  corpus  to  secure  the  discharge  of  a  prisoner  held  for  perjury, 
where  the  petition  avers  that  the  transcript  of  the  evidence  in  the  case  In 
which  the  ailei^xl  false  testimony  was  given  contains  all  the  evidence,  and 
the  prosecuting  rttorney  does  not  controvert  such  allegation,  but  the  tran- 
script does  not  show  that  the  judgment  roll  was  admitted  or  considered, 
the  court  will  ussurae  that  It  was  not  received,  and  therefore  will  grant 
the  writ. — Stdfe  ex  rel.  Dnnt.ran  v.  District  Court,  275. 

Kestralnlng   Order  -  <'ontcmpt. 

2.  Where  one  is  committed  for  contempt  for  violation  of  a  restraining 
order,  and  the  'lial  court  has  jurisdiction  of  the  subject-matter  and  of  the 
parties,  the  suindency  of  the  evidence  cannot  be  reviewed  on  habeas  corpus. 
—  In  re  Petition  of  lioylc,  '^Cui. 


Costs. 


3.  Where,  on  /  ubeas  corpus,  and  certiorari  in  aid  thereof  to  review  an 
order  of  commitment  in  a  contempt  proceeding,  relator  asked  that  the  evi- 
dence be  certlfiod  up,  defendant,  on  dismissal  at  the  cost  of  relator,  Is  enti- 
tled to  costs  for  the  expense  of  transcribing  the  evidence  into  longhand. — 
In  re  Petition  of  Boi/le,  3(»r>. 

HOMICIDE. 
See  CiiiMixAL  Law. 
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IXDH'TMKNT    AND    INFORMATION. 

iDformation — WriluMlIon.  • 

1.  I'nder  Con^rltution,  Art.  Ill,  Sec.  7.  and  tbe  provisions  of  the  renal 
<*<ide  of  isur*.  I  warrant  may  Issue  on  an  Information  flied  by  tlie  county 
attorney  by  leave  of  court  on  a  motion  in  writing  not  verified,  and  tbe 
information  verified  only  on  information  and  belief. — State  v.  Sliafcr,  11. 

FiUnj;  Information  -  i.eave  of  Court. 

2.  I'nder  iVn.il  Code,  Sees.  I7'?n-1732.  no  leave  of  tourt  is  necessary  to 
file  an  inform<\tion  after  commitment  on  preliminary  examination,  and  a 
writ  of  snpervU'»ry  control  will  not  issue  to  compel  the  granting  of  leave. 
-   t^tdtc  tx  rcl.   Ufitionin   v.   Dintrict   i'ourt,  275. 

Filing  Informatit.n—  Leave  of  Court. 

:i.  I'nder  IVnil  Code,  Sees.  17.'Jn-1732,  leave  to  file  an  information  withont 
a  preliminary  oxi<niiniition  may  be  granted  or  refused,  within  the  sound 
dis<retion  of  the  lourt,  when  no  statement  is  made  to  the  court  of  tlie  evi- 
dence upon  whi'-li  the  state  relics  for  a  conviction,  and  a  writ  of  super- 
visory control  to  revise  sucli  discretion  will  therefore  l>e  denied. —  Statv  ex 
rel.   Ifononm    v.  lUstriet   Court,,  273. 

• 

INjrXCTION. 
Injunctl<m  Pendente  Lite — l-^vidence — Judgment. 

1.  Where,  in  an  action  to  restrain  defendants  from  removing  ore  from 
a  certain  vein  ca  a  motion  lor  Injuncticm  petulente  lite,  it  is  sliown  that 
in  a  prior  action  between  tlie  parties  judgment  is  entered  tJiat  defendants 

•  are  owners  of  llje  vein  and  ore,  the  court  may  consider  such  judgment  In 
determining  su'-h  motion,  though  the  time  for  appeal  has  not  elapsed,  and 
plaintiff  Intends  to  appeal  there  from.- -7?oj»/ on  tt  Montana  Consol.  C.  tt  iS. 
^finin^J  Co.  v.    Montana   Ore  Purehasiny  Co.  et  al.,  140. 

Injunction   Pendente   Lite — Appeal. 

2.  On  appeal  Mie  supreme  court  will  not  undertalce  to  determine  whethef 
the  evidence  was  insufticlent  to  warrant  the  issuance  of  an  injunction  pen- 
dente tite,  when  the  order  granting  the  same  must  l>e  reversed  .on  other 
grounds.— 11  <7:^,s/cni  v.  Bottton  tf-  Montana  CouhoI.  C.  t(  N.  Mimnq  Co.,  11)3. 

Injunction  Pendente  Lite — Complaint-  Verification. 

3.  On  the  hen  -lug  of  an  order  to  show  cause  wliy  an  injunction  pendente 
lite  should  not  I.-sue.  for  which  application  was  made  l)y  complainant  on 
the  filing  of  his  complaint,  the  proposed  answer  of  defendant  to  the  suit, 
and  the  proponed  answer  of  defendant  to  another  suit  concerning  the  same 
mine,  the  complaint  of  whicli  had  been  made  a  part  of  the  present  com- 
plaint, were  pr  )perly  rejected,  where  the  verifications  of  the  same  were  on 
information  and  belief:  positive  verifications  being  required. — Wet:ntein  v. 
HoHton  dc  Monta^'a  ConnoL  C.  A  ti.  Mining  Co.,  103. 

Injunction  Pendente  Lite — Fvidence. 

4.  On  the  hea/Ing  of  an  order  to  show  cause  why  an  Injunction  should 
not  issue  to  restrain  defendant  from  operating  a  certain  mine  pending  a 
suit  for  an  Interest  therein,  it  was  error  to  reject,  as  Irrelevant  and  imma- 
terial, the  pleadings,  judgment  and  findings  of  a  prior  action  which  adjudi- 
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rated  the  ultimate  rights  of  the  parties  In  the  subje<'t  of  the  controversy. — 
WetZiftt'in  v.  Jtostun  d  Montana  Contiul,  C.  d  ^.  Mininy  Co.j  193. 

Injunction  Pcndvntc  Lite — Evidence. 

5.  On  the  hearing  of  an  order  to  show  cause  wliy  an  injunction  Bhould 
not  issue  to  restrain  defendant  from  operating  a  certain  mine  pending  a 
suit  begun  In  VjOI  for  an  Interest  therein,  the  record  of  a  prior  action 
between  the  parties  in  regard  to  the  same  mine,  wlierein  it  appeared  that 
the  deed  alleg'^d  In  the  present  suit  to  be  fraudulent  and  to  have  been  exe- 
cuted by  mistake  was  in  existence  in  ISS.'),  and  that  ores  had  been  removed 
from  the  mine  ior  at  least  three  years  before  this  application  was  made,  was 
improperly  rejo-.i  ?d  ;  the  same  being  material,  together  with  other  facts,  on 
the  question  of  plaintilf's  laches  in  making  the  application. — ^Vvt^st€in  v. 
Boston  <£•  Mont  Ilia  Consol.  V.  ct-  -S'.  Mining  Co.,  103. 

Injunction  Pendente  J  Ate — Kvidence. 

().  On  the  he.irliig  of  an  order  to  show  cause  why  an  injunction  should  not 
issue  to  restrain  defendant  from  operating  a  certain  mine  pending  a  suit  for 
an  Interest  th»*r'»in,  the  record  of  a  prior  action  wheVeln  it  appeared  that 
an  Injunction  had  been  denie<l  on  the  same  facts  and  Issues  as  were  in- 
volved. In  the  i>resent  suit  was  admissible  as  barring  a  second  application 
for  an  injunction  on  the  same  facts,  where  the  court  was  doubtful  of  the 
good  faith  of  the  application,  and  of  the  merits,  and  of  the  plaintiff's  laches. 
— Wetztttein  v.  Uonton  d  Montana  Consol.  C.  tf  <S.  Mining  Co.,  lU'd. 

Injunction  Pendente  Lite- — Kvidence. 

7.  Where,  on  the  hearing  of  an  order  to  show  cause  Why  an  injunction 
should  not  issue,  restraining  defendant  from  operating  a  certain  mine  pend- 
ing a  suit  for  an  interest  therein,  it  appeared  that  several  suits  between 
the  same  parties  had  been  brought  concerning  this  'jame  mine,  in  one  of 
which  an  appeal  was  pending,  the  affidavit  of  the  defendant's  attorney, 
made  on  his  Knovvledge,  as  to  the  history  of  the  litigation,  was  admissible, 
as  tending  to  make  clear  the  Identification  of  the  parties  and  the  subject- 
matter  In   the  .several  suits. —  Wetzstein    v.   Boston  d  Montana  ConsrA.  C.  d 

8.  Mining  Co.,   103. 

Injunction  Pendente  Lite — Appeal — Review. 

8.  Where  there  Is  no  substantial  evidence  tending  ro  support  an  injunc- 
tion order,  the  y.ime  will,  on  appeal,  be  reversed. — Heinzc  et  al.  v.  B.  d  M. 
C.  C.  d  S.  M initio  Co.,  265. 

Injunction  Pendente  1  He — Appeal — Review. 

0.  On  appeal  from  an  order  granting  an  injunction  pendente  lite,  the 
supreme  court  will  not  reverse  the  order,  although  the  evidence  tending  to 
prove  the  identity  and  continuity  of  veins  would  be  Insufficient  upon  a  trial 
of  the  i.«sues  on  the  merits. — lleinze  et  al.  v.  B.  d  1/.  C.  C.  d-  S.  Mining 
Co.,  2«r.. 

Temporary  Injunction — Appeal. 

10.  Kvidence  on  which  a  temporary  Injunction  is  dissolved  will  be  held 
suflBcient  to  suriiiin  the  order  of  dissolution  on  appeal,  where  no  abuse  of 
discretion  Is  shown,  even  though  It  would  not  authorize  a  denial  on  final 
hearing  of  the  if^llef  demanded  in  the  bill.— f'rarrr  v.  f^tapp,  314. 

Restraining  Order — (  ontempt — Habeas  Corpus. 

11.  Where  one  is  committed  for  contempt  for  violation  of  a  restraining 
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order,  and  the  ti'ial  court  has  jurisdiction  of  the  •ubject-matter  and  of  the 
parties,  the  sufflrlency  of  the  evidence  cannot  be  reTie»ved  on  habeas  corpus, 
— In  re  Petition  vf  Boyle,  '6(m. 

I'rohlbitory   Injunction — Appeal — Stay. 

V2.  l*ending  :in  appeal  irom  an  injunction  order,  pendente  lite,  restraining 
appellants  from  entering?,  or  mining,  in  part  of  a  certain  lode  claim  of 
which  they  w«»re  in  possession,  they  may  not  have  an  order  from  the  su- 
preme court  su.^pendlng  the  injunction,  since  the  supreme  court  is  not 
authorized  to  Hnspend  the  operation  of,  vacate,  or  set  asidir,  a  prohibitory 
Injunction  ord«^r  during  the  pending  of  an  appeal  therefrom. — Moloney  et 
al.  V.  Kiny  et  a1.,  4S7. 

rrohibltory  injuncti'in — Appeal. 

Mi.  Obiter:  fVndlng  an  appeal  from  a  prohibitory  injunction  order,  pen- 
dente lite,  the  district  court  has  Jurisdiction  to  enjoin  either  party  from 
destroying  or  injuring  the  property  in  dispute. — Moloney  et  al.  v.  King  ct 

ah,  487. 

Perpetual   Injunction  -  Appeal. 

« 

14.  The  supr.:»nie  court  is  without  authority  to  grant  an  order  modifying 
or  vacating  a  perpetual  injunction  pending  appeal  from  a  Judgment  em- 
bracing it. — Maluuey  et  al.  v.  Kinr/  et  al.,  492. 

Mandatory  Injunction—  Appeal — Stay. 

15.  I'nder  Se-ilon  ITSS  of  the  Code  of  Civil  I'rocedure,  a  mandatory  in- 
junction is  stayed  by  perfecting  an  appeal  from  the  decree. — Moloney  ct  al. 
v.  Kinff  et  al.,  492. 

Perpetual    Injunction  —Appeal — Stay. 

10.  The  objecti'm  that  a  decree  granting  a  perpetual  injunction  is  void,  as 
not  being  wltliln  the  Issues,  will  not  be  considered  on  a  motion  to  stay  the 
injunction  during  the  pendency  of  the  appeal. — Moloney  ct  al.  v.  King  et 
a  I.,  492. 

Mechanic's  Lien — Judgment  Against  Husband. 

17.  A  Judgment  foreclosing  a  meclianic's  lien  against  tue  real  estate  be- 
longing to  a  wife  In  suit  against  her  and  her  husband  is  not  invalid  for  the 
reason  that  the  judgment  declared  tO'  be  a  lien  is  against  the  husband 
personally,  and  therefore  the  wife  cannot  enjoin  execution  sale  of  the 
property,  but  can  only  have  the  Judgment  corrected,  if  erroneous,  by  motion 
for  a  new  trial  or  on  appeal. — Mea-andcr  v.  Fransham,  49t>. 

INSTUrCTIONS. 
Refusal  to  Give  Special   Instructions. 

1.  Refusal  to  submit  special  instructions,  correctly  stating  the  law.  Is  not 
erroneous,  where  the  charge  given  clearly  and  correctly  states  the  phase  of 
the  law  embodied  In  the  .special  request.— i&'<afc  v.  Howell,  3. 

I*resumption  of  Innocence. 

2.  The  defendant  in  a  criminal  case  is  always  entitled  to  have  the  Jury 
take  into  consideration  the  presumption  of  Innocence  which  the  law  throws 
about  him  :  It  is  therefore  the  duty  of  the  court  to  submit  proper  instruc- 
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tlons  upon  ihis  subject  as  a  substantive  part  of  the  law. — State  v. 
Howell,  3. 

Juror's  Individual  Duty. 

3.  The  refusal  of  the  court  in  a  criminal  case  to  charge  that  each  Juror 
should  act  upon  his  own  Judgment,  and  should  not  surrender  his  own  con- 
viction, unless  convinced,  and  that  while  he  should  discuss  the  evidence, 
and  be  open  to  conviction  by  argument,  he  should  not  surrender  his  convic- 
tions merely  because  the  majority  were  against  him,  was  not  error.  (Ma. 
Justice  Milbuux  dissenting.) — State  v.  Howell,  3. 

Kobbery — Defin  1 1  Ion. 

4.  Under  Penal  Code,  Sec.  300,  defining  robbery  as  tne  felonious  taking 
of  personal  proucrty  in  the  possession  of  another  from  his  person  or  im- 
mediate presence,  and  against  his  will,  "accomplished"  by  means  of  force 
or  fear,  an  inscructlon  defining  robbery  in  the  same  terms,  except  using 
tlie  word  "accompanied,"  is  reversible  error. — State  v.  Johnson,  9. 

Erroneous  Instruction — Presumption. 

5.  An  erroneous  instruction  is  presumptively  prejudicial — State  v.  JoJin- 
aon,  9. 

Degrees  of  Murder. 

6.  Where  the  evidence  would  warrant  a  verdict  of  guilty  of  any  grade  t»t 
unlawful  homicide  or  of  acquittal,  it  is  error  for  the  court  to  give  to  the 
Jury  simply  the  statutory  definitions  of  murder,  murder  of  the  first  and 
second  degrees,  of  manslaughter,  and  of  justifiable  iiomicide,  without  any 
further  declaration  of  the  distinction  between  murder  of  the  first  and 
second  degrees  than  is  contained  in  the  statute. — State  v.  Shafer,  11. 

Homicide — Self- Defense — Threats. 

7.  Where,  on  'x  trial  for  murder,  in  which  the  accused  pleaded  self-defense, 
it  was  shown  that  the  deceased  had  previously  threatened  the  accused,  an 
Instruction  directing  the  Jury  to  disregard  such  prior  threats  unless  the 
accused  at  the  time  of  the  killing  was  actually  assailed,  or  believed  he  was 
in  great  bodily  clanger,  was  erroneous. — State  v.  Shadwell,  52. 

Homicide — Sel  f -Def  eu^5e — Threats. 

8.  On  a  prosecution  for  murder,  where  the  defendant  pleaded  self-defense, 
the  court  instructed  that  threats  by  the  deceased  against  the  defendant 
should  not  be  considered  unless  the  defendant  was  actually  assailed,  or  be- 
lieved he  was  in  great  bodily  danger.  This  instruction  was  followed  by 
another,  authorUing  the  consideration  of  any  threats  the  deceased  may 
have  made  agaijst  the  defendant,  to  enable  the  Jury  to  determine  defend- 
ant's acts  or  the  deceased's  motives.  Heldj,  that  the  Instructions  were 
conflicting,  and  constituted  reversible  error. — State  v.  Shadwell,  52. 

Homicide — Manslau;?hter. 

9.  Where  there  was  evidence  tending  to  show  defendant  guilty  of  murder 
In  the  first  degree,  of  murder  In  the  second  degree,  and  of  manslaughter,  It 
is  the  duty  of  the  court  to  Instruct  explicitly  that  a  verdict  for  man- 
slaughter may  be  returned,  maqslaughter  not  being  a  degree  of  murder. — 
State  V.  ShadwcU,  52. 

Manslaughter —  Self- Defense. 

10.  The  fact   that  the  accused   endeavored   to  show  that  the  killing  w^as 
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done  in  jself-defe-ise  does  not  render  an  Instruction  autborlzing  a  conviction 
of  manslaughter  unnecessary. — ^tatc  v.  i^hadtccU,  o^. 

Murder — Threats. 

11.  In  trial  for  murder  it  appeared  that  deceased  had  threatened  to  kill 
"any  Missourlan  in  the  employ  of  V.  who  undertook  to  move  hay  on  High 
Tower  ranch,"  and  had  made  other  threats  against  Missourians  so  em- 
ployed, and  that  defendant  was  a  Missourlan,  and  employed  on  said  ranch ; 
but  the  evidence  also  showed  that  at  the  time  defendant  struck  the  fatal 
blow  he  was  not  in  immediate  danger,  but  that  he  went  up  to  deceased, 
who  was  standing  in  a  tlireatening  attitude  over  a  friend  of  deiendant.  who 
was  not  shown  to  be  a  Missourlan,  and  who  was  on  top  of,  and  was  fight- 
ing with,  a  friond  of  the  deceased.  Held,  that  it  was  not  error  to  refuse 
to  instruct  that  the  jury  should  take  such  threats  into  consideration  in 
determining  the  nature  of  the  attack  made  on  defendant's  friend,  and  what 
was  the  purpose  of  deceased  and  his  friend  in  making  such  attack. — Utate 
v.   Whitirovth,  107. 

Ilequested  Instructions — Duty  of  Court. 

12.  A  court  <<ii<)uld  not  be  captious  or  hypercritical  and  refuse  an  Im- 
portant request (-d  Instruction  solely  on  the  ground  of  verbal  inaccuracy ; 
still  it  is  not  the  duty  of  the  court  to  undertake,  in  all  cases,  the  labor 
necessary  u>  pr^iiare  and  rewrite  defective  requested  Instructions  which  if 
correctly  stated  might  well  be  given  in  the  charge. — State  v.  Whiticorth, 
107. 

Defei'tive  Streets — Personal  Injury — Measure  of  Damages. 

l.'{.  In  an  action  for  Injuries  resulting  from  a  defective  street,  n  charge 
that  the  jury  may  take  into  consideration  as  an  item  of  damages  the  prob- 
able consequence's,  so  far  as  proved,  of  the  personal  Injuries  received  by 
the  plaintlfT,  If  nuy  are  proved,  is  proper — Snook  v.  City  of  Anaconda,  V2H. 

Requested    Instructi'ms — Refusal. 

14.  Where  re<iii"sted  instructions  are  sufficiently  covered  by  the  general 
charge,  it  Is  aot  error  to  refuse  them. — Laryey  v.  Mantle,  204. 

Criminal  Law — <'lr.'jmstantlal  Evidence. 

15.  An  instruct  ion  reqmstrd  by  defendant,  that,  to  warrant  a  verdict  on 
a  criminal  charge  on  circumstantial  evidence  alone,  the  circumstances  must 
be  such  as  to  r»<^duce  "nearly"  the  same  degree  of  certainty  as  that  which 
arises  from  dlr?  ^t  testimony,  and  sufficient  to  exclude  all  reasonable  doubt 
of  guilt,  is  bad,  in  being  qualified  by  the  word  "nearly,"  and  is  properly 
refused. — State  v.   liotaon,  30.">. 

Requested  Instruction — Refusal. 

16.  A  refusal  of  requested  instructions  presenting  correct  propositions  of 
law  is  not  erroneous,  when  the  substance  thereof  is  embraced  In  the  general 
charge. — State  v.  Dotson,  305. 

Criminal  Law — Defendant's  Credibility. 

17.  Held,  that  nn  instruction  giving  Section  2442,  Penal  Code,  but  which 
uses  the  word  "must"  in  place  of  the  statutory  word  "may"  Is  not  erro- 
neous.— State  V.  Dot  son;  305. 
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Lnrcouy — I'osscsslon  of  Stolen  Troperty. 

18.  On  a  proH'H'jitlon  for  larceny  of  five  horses  pursuant  to  a  prearranged 
plan  to  collect  a  band  of  horses  and  sell  them,  an  instruction  referring  to 
possession  of  (he  stolen  property  generally,  and  not  ro  that  alleged  in  the 
information,  Ik  not  prejudicial,  though  erroneous,  whe»-e  the  evidence  tended 
to  show  that  Ine  whole  band,  including  the  five  horses  described  In  the 
information,  was  stolen  and  went  into  the  actual  possession  of  accused.-  - 
i<tut('  V.  tatvvcnson,  332. 

Criminal  Law — Appeal     Kevlew. 

19.  Although  tn'  instruction  in  a  criminal  case  may  be  bad,  and  even 
prejudicial  to  tne  appellant,  nevertheless  if,  so  far  as  criticised  by  the  ap- 
pellant it  is  not  prejudicial  to  him,  it  will  not  work  a  reversal  of  the 
Judgment. — kft*itc  v.   *vfcroi«on,  332. 

Appeal — Error   Without   I'rejudice. 

20.  An  order  denying  a  new  trial  should  not  be  reversed  becaiise  of  In- 
accuracy in  the  instructions  which  clearly  did  not  result  In  prejudice  to 
the  complaining  party. — Charles  Schalzlein  Paint  Co.  v.  Passmorc,  50U. 


JUDGMENTS. 
Void  and  Voidable. 

1.  The  orders  and  judgments  of  a  court  may  be  voidable  for  error,  or 
Irregularity,  out  such  error  or  Irregularity  does  not  of  Itself  avoid  such 
orders  or  jutlj?m«»nts.— i/M£//ir»  v.  Oooilalc,  93. 

Judgment  I.ien. 

2.  The  mere  :•'  ndltWm  of  a  judgment  creates  no  lien  ;  before  real  estate 
can  be  charged  with  a  judgment  lien,  it  is  absolutely  essential  that  the 
Judgment  be  docKeted. — M'yman  ct  al.  v.  Jensen  et  al ,  22/. 

JURY. 

Bound  by  the  Law  .u:  Given  by  the  Court. 

A  jury  Is  bound  by  the  law  given  by  the  court,  whether  correct  or  not, — 
except,  possibly,  in  prosecutions  for  libel. — Kiny  v.  Lincoln,  157. 

LARCENY. 
See  Criminal  Law. 

MANDAMUS. 
State   Furnishing   IJoard —Rescinding  Contracts. 

1.  Where  the  rtate  furnishing  board  regularly  accepts  a  bid  for  the  fur- 
nishing of  supplies  for  the  state,  and  subsequently  refuses  to  sign  the 
formal  contract,  a  writ  of  mandate  to  compel  such  acdon  is  not  obnoxious, 
as  in  effect  a  suit  against  the  state. — 8tate  ex  rel.  Robert  Mitchell  Furni- 
ture Co.  V.  Toole  ct  al.,  22. 

Public  Contracts — Lowest  Responsible  "Bidder. 

2.  That  the  refusal  of  the  state  furnishing  board  to  award  a  contract  to 
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the  lowest  responsible  bidder  Is  Dierel3'  erroneous,  is  not  sufficient  to  Juft- 
tlfy  the  Issuan^'e  of  the  writ  of  mandate. — iState  ex  rel.  Robert  Mitchell 
Furniture  Co.  v.  7'oo/t'  it  a/.,  '22. 

New    Trial — Scandalous    Affidavits    in    Support — Discretion    of   Trial    Court    in 
Striking  Out. 

3.  An  order  of  the  trial  court  striking  out  affidavits  filed  in  support  of  a 
motion  for  a  new  trial  on  the  ground  that  they  were  disrespectful,  scan- 
dalous and  con(?Luptuous,  being  an  order  made  in  the  exercise  of  the  court's 
descretionary  i)ower,  mandamu9  will  not  lie  to  compel  their  restoration, 
even  though  It  :>e  conceded  that  the  discretion  was  not  wisely  exercised. — 
/State  ex  rel.   Fiiilen  v.  District  Court,  37*J. 

Hearing  on  Return  to  Alternative  Writ. 

4.  Where  defendant  claims  that  his  answer  made  to  an  alternative  writ 
of  mandate  sliows  a  compliance  therewith,  the  relator  may  controvert  the 
truth  of  such  dui^wer  and  thus  to  enlighten  the  court  as  to  what  further 
order  the  court  should  make. — tftate  ex  rel.  Finlen  v.  District  Court ,  3T!f. 

County  Clerk — Alias  Order  of  Sale. 

5.  Mandamus  was  not  the  proper  remedy  to  compel  the  clerk  of  the  dis- 
trict court  to  isHue  an  alias  order  of  sale  of  property  under  a  foreclosure 
lien,  as  there  was  an  adequate  remedy  at  law,  by  motion  in  the  case  In 
the  court  in  which  the  decree  of  foreclosure  was  rendered. — State  ex  rel. 
Moahner  v.  W right j  540. 


MANSLAUGHTER. 

See  Criminal  Law. 

MASTER  AND  SERVANT. 

Master's  Liability  for  Medical  Attendance  on  Servant. 

Without  an  agreament  by  which  he  assumes  such  burden,  a  master  does 
not  owe  his  serv<int  the  legal  duty  to  furnish  medical  or  surgical  aid  to 
him  or  to  nurse  him  when  sick  or  disabled,  or  when  injured  while  working 
for  the  master.—  Spelman  v.  Gold  Coin  Mining  rf  Milling  Co.,  70. 

MICCHANICS'  LIENS. 

Foreclosure— Judgment  Against  Husband — Injunction. 

A  Judgment  foreclosing  a  mechanic's  lien  against  the  real  estate  belonging 
to  a  wife  in  suit  against  her  and  her  husband  is  not  invalid  for  the  reason 
that  the  Judgment  declared  to  be  a  lien  Is  against  the  husband  personally, 
and  therefore  the  wife  cannot  enjoin  execution  sale  of  the  property,  but 
can  only  have  the  judgment  corrected,  if  erroneous,  by  motion  for  a  new 
trial  or  on  api)tMl. — Alexander  v.  Fransham,  490. 

MINES   AND  MINING. 

General  Manager  of  Mining  Company — Authoritj'. 

1.  The  fact  that  a  certain  person  Is  general  manager  of  a  mining  com- 
pany doe.s  not.  In  and  of  itself,  imply  authority  in  him  to  bind  ttie  company 
in  matters  other  than  those  of  its  ordinary  business  affairs. — Spelman  v. 
Gold  Coin  Mining  d  Milling  Co.,  70. 
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Gtnoral   Manager  of  a  Mining  Company — Auttiority. 

2.  Wliere  employes  of  a  mining  company,  while  working  in  its  mines, 
suffer  bodily  injury  by  the  explosion  of  a  blast,  and  it  does  not  appear  that 
the  company  was  in  anywise  at  fault,  the  secretary  and  general  manager 
of  the  company  has  no  Implied  power,  by  virtue  of  his  olllce,  to  bind  the 
company  by  a  v'oi?  tract  for  medical  attendance  on  such  injured  employes 
Quaere:  Whether,  in  a  case  where  an  employe  is  injured  through  the 
actionable  negligence  of  the  company,  the  general  manager  of  a  mining 
company  can  bind  his  principal  by  such  a  contract? — Spelman  v.  Oold  Coin 
Mining  de  Milling  Co.,  76. 

Injunction  PenOentc  Lite — Appeal — Review. 

3.  On  appeal  from  an  order  granting  an  injunction  pendente  lite,  the  su- 
preme court  win  not  reverse  the  order,  although  the  evidence  tending  to 
prove  the  idenrlty  and  continuity  of  veins  would  be  insufficient  upon  a  trial 
of  the  issues  on  the  merits. — Heime  et  cU.  v.  li.  d  M.  C.  C.  d  8.  Mining  Co., 
265. 

Inspection  and  Survey — Interest  Necessary. 

4.  To  entitle  one,  under  Code  of  Civil  Procedure,  Sec.  1317,  to  an  inspec- 
tion of  a  claim  for  the  purpose  of  ascertaining  or  enforcing  his  right  or 
interest  in  anucher  claim,  he  must  have  an  interest  in  the  hrst  claim,  and 
that  the  right  of  one  owning  a  claim  to  follow  a  lode  having  its  apex 
therein  into  another  claim  is  not  such  an  interest  In  the  latter  claim  as  to 
authorize  his  inspection  and  survey  of  it. — State  ex  rel.  Anaconda  C.  M: 
Co.  V.  District  Court,  396. 

Order  of  Inspection  f»ud  Survey. 

5.  Under  the  authority  in  Code  of  Civil  Procedure,  Sec.  1317  to  order  In- 
spection of  a  mine  to  ascertain  and  protect  the  interest  of  petitioner,  ail 
the  appliances  in  use  for  ingress  and  egress  may  be  made  available  for  the 
persons  making  the  inspection. — State  ex  rel.  Anaconda  0.  M.  Co.  v.  Dis- 
trict Court,  396. 

Inspection  and  Survoy — Order. 

6.  Inspection  should  not  be  granted  of  a  mine  not  described  in  the  peti- 
tion, under  the  authority  in  Code  of  Civil  Procedure,  Sec.  1317,  for  Inspec- 
tion and  survey  of  a  mine  on  petition. — State  ex  rel.  Anaconda  C.  M.  Co. 
V.  DistiHct  Court,  396. 

Inspection  and  Survey — Order. 

7.  The  order  authorized  by  Code  of  Civil  Procedure,  Sec.  1317,  for  inspec- 
tion and  survey  of  a  mine  for  protection  of  petitioner's  interest  therein  or 
in  another  mine  should  be  limited  to  the  necessities  of  the  case,  and  ex- 
plicitly state  how  far  It  may  go. — State  ex  rel.  Anaconda  C.  .1/.  Co.  v.  Dis- 
trict Court,  396. 

Inspection  and  Survey — Costs. 

8.  Semble:  The  costs  of  obtaining  the  order  under  Section  1317,  Code  of 
Civil  Procedure,  as  well  as  the  costs  of  the  survey  and  inspection,  should 
be  paid  by  the  petitioner. — State  ex  rel.  Anaconda  C.  M.  Co.  v.  District 
Court,  396. 

Irspection  and  Survey — Order, 

9.  In  the  order  granted  under  Section  1317,  Code  of  Civil  l*rocedure,  the 
court    may    provide   that   all   appliances    in    use   to    facilitate   ingress   and 
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egress  be  made  available  to  the  person  making  the  Inspection, — the  addi- 
tional expenses  being  paid  by  the  petitioner. — State  ex  rcl.  Anaconda  C.  M. 
Co.  V.  District  Court,  396. 

Inspection  and  Survey — Order. 

10.  Under  Code  of  Civil  Procedure,  Sec.  1314,  allowing  an  inspection  order 
to  be  made  at  any  time  pending  an  action  to  determine  mining  claims,  the 
order  may  be  planted  before  the  issues  are  framed. — State  ex  rtl.  Ilclmc 
et  al.  V.  District  Court,  416. 

Inspection  and  Surv<^y — Order. 

» 

11.  I'nder  Code  of  Civil  Procedure,  Sec.  1314,  authorizing  an  inspection 
order  In  actloiis  to  determine  mining  claims,  where  the  respective  parties 
assert  title  to  certain  ore  bodies,  each  basing  his  claim  on  an  asserted 
ownership  of  {he  apex  of  a  vein,  to  determine  which  will  necessitate  a 
following  of  the  vein  from  the  surface,  the  court  may  properly  grant  an 
order  requiring  the  owner  of  the  surface  openings  to  allow  the  other  party 
to  enter  such  openings  for  the  purpose  of  surveying  beneath  the  surface, 
though  the  latter  party  had  complete  maps  up  to  the  commencement  of  the 
suit,  after  which  It  was  excluded,  and  worlc  of  removing  the  ores  rapidly 
pushed. — State  f.i   rcl.  Ueinzc  ct  al.  v.  District  Court,  416. 

Inspection  and  Survey — Order. 

12.  Wliere,  in  a  suit  to  determine  ownership  of  certain  ore  bodies,  the 
parties  base  their  respective  claims  on  the  asserted  ownership  of  the  apex 
of  a  vein,  to  determine  which  will  necessitate  a  following  of  the  vein  from 
the  surface,  an  trder  requiring  the  owner  of  the  surface  openings  to  allow 
the  other  party  to  enter  such  openings  for  the  purpose  of  surveying  be- 
neath the  surface  should  be  limited  to  those  openings  alone  an  Inspection 
of  which  is  necessary  to  determine  the  Issues,  though  examination  should 
be  allowed  of  all  the  workings  made  in  pursuit  of  the  vein  In  the  direction 
of  the  strike,  to  determine  the  continuity  of  its  direction  as  well  as  tL- 
angle  of  the  dip. — State  ex  rcl.  Hcinze  et  al.  v.  District  Court,  416. 

Inspection  and  Surrey — Order. 

13.  Under  Code  of  Civil  Procedure,  Sec.  1314,  authorizing  an  inspection 
order  in  actions  to  determine  mining  claims,  the  fact  that  a  temporary  in- 
junction has  beou  issued  does  not  preclude  the  issuanace  of  the  Inspection 
order,  as  such  prevision  makes  no  distinction  as  to  the  character  of  relief 
sought.— /S7a/c  <x  rel.  Hcinze  et  al.  v.   District   Court,  410. 

Inspection  and  Su:'Vi?y — Order. 

14.  Where,  in  n  suit  to  determine  a  mining  claim,  operations  are  con- 
tinued pending  the  action,  the  court*  may  properly  designate  employes  of 
the  adverse  party  to  make  weekly  inspection  of  the  promises  under  reason- 
able restrictions.— fi-fafc  ex  rel.  Ueinzc  et  al.  v.  District  Court,  116. 

Inspection  and  Survey — Order. 

15.  The  propriety  of  granting  an  order  of  inspection  and  survey,  under 
Code  of  Civil  Procedure,  Sec.  1314,  lies  very  largely  in  the  discretion  of 
the  trial  court.- State  ex  rcl.  lleinze  et  al.  v.  District  Court,  416. 

Inspection  and  Survey — Order. 

It.  ^°»P^;t»o«  t^rders  should  always  be  limlte<?  by  the  necessities  of  the 
case.—State  ex  rel.  lleinze  ct  al,  v.  District  Court,  416. 
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Inspection  and  Survey — Order. 


17.  Section  1317  of  the  Code  of  Civil  Procedure  is  not  applicable  wherd 
the  petitioner  se^erts  no  Interest  in  the  property  of  which  inspection  Id 
sought,  or  thro  igh  which  entry  Is  necessary  to  inspect  adjoining  property. 
— State  ex  rcl.  Oeyman  v.  District  Court,  433. 

Inspection  and   Survey — Order — Discretion. 

18.  Code  of  Civil  Procedure,  Sec.  1314,  authorizes  on  good  cause  shown 
an  order  for  the  inspection  of  a  mining  claim  involved  in  litigation,  even 
though  entry  must  be  made  through  lands  of  the  adverse  party.  .PlaintllT 
and  defendant  claimed  adjoining  premises  under  placer  patents,  and  In  an 
action  for  trespass  plaintiff  moved  for  an  inspection.  It  appeared  that 
plaintiff  had  no  cpenings  in  his  property,  and  therefore  no  means  of  ascer- 
taining the  coiditloDS  beneath  the  surface ;  that  defendants  were  mining 
on  their  own  premises,  and  through  drifts,  some  of  them  in  the  direction 
of  plaintiff's  premises,  and  that  blasting  could  be  heard,  and  the  concussion 
felt,  by  persons  lesldlng  on  the  premises  in  the  same  relative  position  of 
plaintiff's  premises ;  that  defendants  had  been  removing  large  amounts  of 
ore  through  their  shaft  for  months,  and  had  refused  to  admit  any  one 
thereto,  or  even  to  the  inclosure  about  it ;  that  they  denied  that  plaintiffs 
had  any  right  to  the  minerals  beneath  their  surface.  The  surface  had  been 
platted  as  an  uadition  to  a  city,  the  respective  parties  owning  certain  of 
the  lots  and  blocks,  and  claiming  the  mineral  rights  to  the  middle  line  of 
the  adjacent  streets  and  alleys,  so  that  prima  facie  they  had  no  extra- 
lateral  rights.  I'tld,  not  an  abuse  of  discretion  to  grant  the  order,  subject 
to  the  limitation  that  the  inspection  should  extend  to  no  other  workings 
than  those  made  in  the  direction  of  plaintiff's  property. — State  ex  rcl. 
Oeyman  et  al.  v.  District  Court  ct  al.,  483. 

Inspection  and  Survoy — Order — l']vldence. 

19.  The  evidence  upon  which  an  order  of  inspection  and  survey  is  made, 
under  Section  1314  of  the  Code  of  Civil  Procedure,  need  go  no  further  than 
would  be  necessary  to  support  a  search  warrant  in  a  given  case. — State  ex 
rel.  Oeyman  et  al.  v.  District  Court  ct  al.,  483. 

MORTGAGES. 
Foreclosure. 

1.  Under  Code  of  Civil  Procedure,  Sec.  1290,  regulating  actions  to  fore- 
close mortgages,  and  providing  for  a  deficiency  judgment  after  sale  of  the 
property,  the  holder  of  a  note  secured  by  a  second  mortgage  is  not  r«  (luireJ 
to  foreclose  durijig  the  period  of  redemption  after  the  first  raortprage  has 
been  foreclosed  pnd  the  property  sold  thereunder,  but  he  may  wait  till 
such  period  has  expired  and  his  lien  Is  determined,  and  ^hen  sue  on  the 
note. — Brophy  v.  Downey  et  ux.,  252. 

Foreclosure. 

2.  Where,  in  an  action  to  foreclose  a  first  mortgage,  the  mortgagee  in  a 
second  mortgage  is  made  a  defendant  and  defaults,  such  action  does  not 
defeat  the  right  of  his  assignee  of  the  note  to  recover  thereon  after  the 
time  to  redeem  the  premises  from  the  foreclosure  sale  has  expired. — Brophy 
V.  Downey  et  ex.,  252. 

Foreclosure. 

3.  Where  parties  are  made  defendants  In  a  suit  to  foreclose  a  mortgage, 
the  complaint  r.Meglng  that  they  "have  or  claim  to  have  some  Interest  *.n 
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or  claim  upon  said  premises,  *  •  •  wblch  interest  or  claims  are 
subsequent  to  and  subject  to  the  lien  of  tbe  plaintiff's  mortgage,"  and  the 
defendants  make  default,  the  effect  of  a  sale  of  the  mortgaged  lands  under 
a  decree  rendered  therein,  must  be  confined  to  liens  acquired  subsequent  to 
tbe  mortgage. — JSrophy  v.  Dotcnep  et  ux.,  252. 

MUNICIPAL   CORPOKATIONS. 
Defective  Streets— Duty  of  CMty — Liability. 

1.  A  city  organized  under  Compiled  Statutes  1887,  General  Laws,  Fifth 
Division,  Chapter  XXII,  being  authorized  to  provide  means  by  taxation  to 
improve  its  streets,  and  by  Section  325  to  establish  and  improve  streets, 
and  by  Section  435  given  exclusive  control  of  its  streets,  is  responsible  for 
damages  occasioned  by  reason  of  its  negligently  permitting  its  streets  to 
become  and  remain  in  a  dangerous  condition. — Snook  v.  Vily  of  Anaconda, 
128. 

Defective  Streets — l*ersonal   Injury — Negligence — Pleading. 

2.  In  an  action  for  damages  occasioned  by  a  defect  in  a  street,  it  is  only 
where  the  complaint  shows  that  the  proximate  cause  of  the  injury  wtis  the 
plaintiff's  own  e<t,  that  plaintiff  must  allege  (and  prove)  that  in  thus  act- 
ing he  was  free  from  negligence. — Snook  v.  City  of  Anaconda,  128. 

Defective  Streets — Personal  Injury — Contributory  Negligence. 

3.  Where,  in  an  action  against  a  city  for  damages  resulting  from  a  defect- 
ive street,  the  complaint,  after  alleging  defendant's  negligence,  alleges  that 
the  injury  was  received  "without  fault'  or  negligence  on  plaintiff's  part, ' 
contributory  negligence  is  a  matter  of  defense. — Snook  v.  City  of  Ana- 
conda, 128. 

m 

Defective  Streets — Parsonal  Injury — Trial — Evidence. 

4.  Where,  in  an  action  against  a  city  for  damages  resulting  from  a  de- 
fective street,  it  is  admitted  that  the  city,  through  its  mayor  and  conncii 
and  police,  had  personal  knowledge  of  the  defect  before  the  accident,  the 
error,  if  any,  in  admitting  evidence  that  the  overseer  of  streets  said  several 
days  after  the  rccident  that  he  knew  of  the  defect,  and  had  intended  to 
repair  it,  was  without  prejudice. — Snook  v.  City  of  Anaconda,  128. 

Defective  Streets — Duty  of  City  to  Repair. 

6.  Where  a  bridge  in  a  city  street  is  destroyed,  the  duty  of  the  city  to 
repair  the  street  or  give  warning  of  the  danger  to  travelers  is  not  affected 
by  the  fact  that  the  day  after  the  defect  was  caused  aappens  to  be  Sunday. 
— Snook  V.  City  of  Anaconda,  128. 

Defective  Streets— Duty  of  City — Liability. 

6.  A  city  is  liable  for  injuries  resulting  from  its  negligently  permitting 
its  streets  to  be  and  remain  in  a  dangerous  condition. — May  v.  City  of 
Anaconda,  140. 

Liability  of  Cities — Torts. 

7.  The  fact  that  Political  Code,  Sec.  5036,  declares  that  every  city  Is 
responsible  for  injuries  to  property  within  its  limits  by  mobs  or  riots,  does 
not  indicate  a  kglslatlve  intent  to  exempt  cities  from  liability  for  all 
other  torts.— J/ai/  v.  City  of  Anaconda,  140. 
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Defective  Streets — Negligence  of  City. 

8.  Where  a  bowlder  remains  in  a  city  street  for  many  montlis,  consti- 
tuting a  dangerous  obstruction,  a  finding  that  the  city  was  negligent  In  so 
permitting  the  obstruction  to  continue  is  justified. — }fai/  v.  City  of  Ana- 
conda, 140. 

Defective  Streets — iVrsonal  Injury — Liability  of  City. 

9.  lender  Compiled  Statutes  1887,  General  Laws,  Fifth  Division,  Sec. 
320,  providing  that  the  fee  of  streets  shown  on  a  city  plat  shall  be  vested 
in  the  city  for  the  use  of  the  public,  a  city  which  by  ordinance  has  sic- 
cepted  and  has  improved  such  a  street,  when  sued  for  injury  resulting  from 
a  defect  In  the  street,  cannot  escape  liability  by  denying  that  the  locality 
is  a  street. — May  v.   City  of  AnacomlOj  140. 

Defective  Streets — Tersonal   Injury — Contributory  Negligence. 

10.  Where  plaintiff  was  injured  by  collision  with  a  bowlder  in  an  un- 
lighted  city  stnvit,  which  had  been  used  and  traveled  for  years,  while  he 
was  driving  slowly  along  the  center  of  the  street  on  a  dark  night, — he 
having  no  knowledge  of  the  bowlder, — such  act  was  not  contributory  negli- 
gence.— May  v.  City  of  Anaconda,  140. 

City  Water  Supply — Condemnation — Pleading. 

« 

11.  A  complaliit  by  the  city  for  the  condemnation  for  a  water  supply  or 
certain  water  rights  In  a  stream  Is  not  defective  for  failing  to  allege  that 
the  water  supply  can  be  procured  without  incurring  an  Indebtedness  which, 
with  the  exlsti.ig  indebtedness,  will  exceed  3  per  cent,  of  the  assessed 
valuation,  or  that  the  Hmlt  was  extended  by  having  the  question  sub- 
mitted to  the  voters,  and  that  a  majority  of  the  votes  was  in  favor  of  the 
proposition,  notwithstanding  Constitution,  Aft.  XIII,  Sec.  C,  prohibiting  a 
city  from  incurring  an  indebtedness,  including  existing  Indebtedness,  ex- 
ceeding 3  per  cent,  of  the  assessed  valuation,  unless  the  limit  shall  be 
extended  by  a  vote  of  the  people  for  the  purpose  of  procuring  a  water 
supply. — City  of  Helena  v.  Rogan  et  al.,  452. 

MURDER. 
See  Criminal  Law. 

NIOGLIGKNCE. 

See   Municipal   Couihuiations. 
Plkadino,  10. 

Burden   of  Proof — Evidence — Contributory   Negligence — Ordinary  Care. 

1.  Where  plaintiff's  evidence  in  an  action  for  Injuries  shows  that  the 
injuries  were  caused  in  whole  or  in  part  by  his  own  acts,  the  burden  is 
cast  upon  him  to  prove  that  he  was  exercising  ordinary  care  at  the  time. — 
Cummings  v.  Helena  A  Livingston  S.  d  R.  Co.,  434. 

Evidence  Contributory  Negligence — Nonsuits. 

2.  Where,    in.  an    action    for    injuries,    plaintiff's    evidence    shows,    beyond 
question,   that   his    own    omission   to   use   ordinary   care  contributed   imme- 
diately to,  or  itself  caused,  the  injury,  a  nonsuit  should  be  granted. 
Evidence   reviewed,  and   held,  that   plaintiff,   in   proving  the   circumstances 
of  the  accident  and  injury,  succeeded  in  establishing  for  the  defendant  the 
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defoDse  of  conlributory  negligence,  and  hence,  the  granting  of  a  nonsuit 
was  proper. — Cumminytt  v.  Helena  <£  Livingston  8.  <t  R.  Co.,  434. 

NKW  TRIAL. 

Appeal. 

1.  '  Where  an  order  granting  a  new  trial  is  silent  as  to  the  grounds  on 
which  it  Ik  bns<^d,  it  will  be  affirmed,  if  it  can  be  Justified  on  any  ground 
on  which   the  motion  was  predicated. — State  v.  Foster,   ^l. 

Appeal. 

2.  Where  there  is  a  substantial  conflict  in  the  evidence  the  action  of  the 
trial  court  in  granting  or  denying  an  application  for  a  new  trial  on  the 
ground  that  the  evidence  Is  insufficient  to  justify  the  verdict,  or  that  the 
verdict  Is  contriry  to  the  evidence,  will  not  be  disturbed  on  appeal. — 
State  v.  Foster,  71. 

Duty  of  Trial  Court — Appeal. 

3.  Where  there  is  no  sub.stantial  evidence  to  support  the  verdict  it  is  the 
duty  of  the  trial  court,  as  a  matter  of  law,  to  vacate  and  set  aside  the 
verdict,  and  if  it  refuse  to  do  so  its  action  will  be  held  erroneous. — State 
V.  Foster,  71. 

Statement — Insuflicicncy  of  Kvidence  to  Justify  Verdict. 

4.  Where  the  only  specification  in  the  statement  for  a  new  trial  is  that 
the  evidence  is  luFufflcient  to  support  the  verdict  "in  Anding  for  the  plain- 
tiff in  the  sum  of  $05.70,  with  Interest,"  and  that  the  "verdict  is  contrary 
to  the  evidence,"  there  is  a  failure  to  comply  with  the  requirement  of  Code 
of  (Mvil  I'roc-Mlire,  Sec.  1173,  that  when  the  motion  is  for  insufficiency  of 
evidence  the  staiement  shall  specify  the  particulars  in  which  such  evidence 
is  alleged  to  be  insufficient.— Ai»i£/  v.  Lineoln,  157. 

Jury  Bound  by  ('har;;e — Duty  of  Court. 

5.  A  jury  Is  bo'ind  by  the  law  given  by  the  court,  whether  correct  or  not» 
— except,  possibly.  In  pre  sccutions  for  libel. 

Evidence  reviewed,  and  held,  that  a  flnding  by  the  jury,  that  there  was  an 
account  stated,  was  contrary  to  the  law  as  given  by  the  court,  and  that 
the  court  should  therefore  have  granted  a  new  trial,  oven  though  it  became 
satisfied  that  its  Instruction  was  wrong. — Kiufj  v.   Lincoln,  157. 

New  Trial— Statuto/y  (Jrounds.    • 

6.  New  trials  are  statutory  :  if  granted,  they  must  be  granted  upon  statu- 
tory grounds,  nnd  none  other. — Porter  et  at.  v.  Industrial  Printing  Co,, 
170. 

Surprise  and  Accidoat. 

7.  A  trial  court  found  certain  counterclaims  to  have  been  sufficiently 
pleaded,  and  (l*»faulted  the  plaintiff  as  to  the  same,  on  failure  to  reply; 
relying  on  which  default  defendant  Introtiuced  no  evidence,  on  reference  of 
the  case,  to  prove  the  counterclaims.  The  court  adopted  the  findings  of 
the  referee,  but  declared  that  part  of  the  counterclaims  only  were  suffi- 
ciently pleaded.  Jlchl,  a  new  trial  would  be  allowed  defendant,  as  such 
action  of  the  court  was  surprise  and  accident  which  ordinary  prudence 
could  not  have  guarded  against. — Porter  et  al.  v.  Industrial  Printing  Co., 
170. 
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Delay — Denial  of  Motion. 


8.  Under  Code  ci  Civil  Trocedure  of  1805,  Section  1174,  providing  that  a 
motion  for  a  new  trial  may  be  brought  to  a  hearing  on  motion  of  either 
party,  the  delay  of  a  party  in  bringing  his  motion  for  new  trial  to  a  hear- 
ing is  not  ground  for  denying  the  motion. — Wyman  ct  al.  v.  Jensen  et  al., 
227. 

15111  of  I^xccptlons— Time  of  Filing. 

1).  Under  Code  of  Civil  I'rocedure,  Sec.  1173,  providing  that,  when  a  mo- 
tion for  new  trial  is  made  on  a  bill  of  exceptions,  the  party  shall  have  the 
name  time,  after  service  of  the  notice  of  intention  to  move  for  a  new  trial, 
to  serve  such  bill,  as  is  provided  after  entry  of  Judgment  by  Section  1155, 
— that  Is,  10  days, — and  10  days  after  service  of  such  notice  to  serve  a 
Ktacemeut  of  the  case,  and  in  either  case  the  Judge  may  extend  the  time 
for  30  days  in  addition  to  the  statutory  time,  where  a  Judgment  is  en- 
tered on  June  0th,  notice  of  'ntention  to  move  for  new  trial  is  served  on 
the  16th,  and  on  the  25th  the  Judge  extends  the  time  to  serve  the  bill  of 
exceptions  to  July  2Glh,  the  service  of  the  bill  on  July  24th  is  in  time, 
and  it  may  be  used  on  appeal  from  the  Judgment. — Whalen  et  al.  v.  Har- 
rison, 310. 

Appeal — Notice  of  Intention. 

10.  Since  the  i  ctlce  of  intention  to  move  for  a  new  trial  Is  not  one  of 
the  papers  recpiired  to  be  sent  up  by  copy  by  Code  of  Civil  Procedure,  Sees. 
1170,  17.*{S.  but  should  be  embraced  In  the  statement  or  bill  of  exceptions, 
which  are  of  ihe  required  papers,  where  It  Is  not  so  embraced,  though  all 
the  papers  required  by  statute  are  before  the  court,  the  dismissal  of  the 
appeal  Is  not  the  proper  remedy,  but  the  order  denying  the  motion  for  a 
new  trial  will  be  affirmed. — In  re  Reilly'a  Estate,  358. 

Scandalous  Affidavits. 

11.  An  ordfr  of  the  trial  court  striking  out  affidavits  filed  in  support  of 
a  motion  for  a  r>ew  trial  on  the  ground  that  they  were  disrespectful,  scan- 
dalous and  coiitemptuous,  being  an  order  made  in  the  exercise  of  the  court's 
discretionary  i)ower,  mandamus  will  not  lie  to  compel  their  restoration, 
even  though  it  be  conceded  that  the  discretion  was  not  wisely  exercised. 
Obiter:  The  trial  court  has  no  power  to  prevent  the  party  claiming  to  be 
aggrieved  by  nn  order  striking  out — as  being  scandalous  and  contemptuoua 
— affidavits  filed  In  support  of  a  motion  for  new  trial  from  having  the  same 
reviewed  by  the  supreme  court,  and  to  this  end  should  settle  a  bill  of  ex- 
ceptions embodying  the  matter. — State  (x  vvl.  Finhn  v.  District  Court, 
372. 

Unnecessary  Delay  In  Determining  Motion — Hurden  of  Proof. 

12.  The  relator  In  mandamus  to  compel  the  trial  Judge  to  determine*  the 
motion  for  a  .lew  trial,  the  decision  of  which  Is  alleg*>d  to  be  unnecessarily 
delayed,  has  the  burden  of  showing  such  unnecessary  delay. — State  ex  rel. 
Finlen  v.  District  Cotn-t,  372. 

Unnecessary  Delay  In  Determining  Motion. 

13.  The  mere  fact  that  the  trial  Judge  had  delayed  the  determination  of  a 
motion  for  a  new  trial  for  45  days  Is  not  sufficient,  in  mandamus  proceed- 
ings to  compel  a  decision  thereof,  to  show  that  the  court  has  unnecessarily 
delayed  the  decision. — State  ex  rcL  Finlen  v.  District  Court,  372. 


616  Nonsuit 

Non8uit— rallure  to  Stand  on  Motion. 

14.  Where  a  defendant  fails  to  stand  on  an  adyerse  rnling  on  a  motion 
for  nouHult,  ind  there  l>e  Introduced  tliereafter  other  evidence  which  sni)- 
plieH  the  defe<'tH  In  plaintiff's  case,  such  evidence  inures  to  plaintiff's  l>ene- 
fU.  and  cures  the  defect,  so  that  it  cannot  be  urged  as  a  ground  for  new 
trial.—  T.   C.   Poirrr  it  al.  v.  titockiiuj  ct  al.,  478. 

Order  Denying  New  Trial — Api>eal  —  IJeview. 

l.'i.  I'nder  Code  of  Civil  Procedure,  Sec.  1170,  declaring  a  new  trial  to  De 
a  re-examinati>n  of  an  issue  of  fact  in  the  same  court  after  a  trial  and 
decision,  and  Section  1171.  Subd.  7,  authorizing  a  new  trial  for  an  error 
of  law  <K'curring  at  the  trial,  duly  excefit^d  to  and  materially  affecting  the 
suhRtantlal  rights  of  the  moving  party,  the  point  that  the  complaint  faMs 
to  state  facts  s<ifflcient  to  constitute  a  cause  of  action,  made  by  demurrer, 
which  was  overruled  before  the  trial,  and  not  renewed  or  otherwise  pre- 
sented at  the  r/ial.  cannot  be  considered  on  an  appeal  from  an  order  deny- 
ing a  new  trial. — CharUs  Hchatzlcin  Paint  Co.  v.  Paanmorc,  50U. 

Order  Denying  New  Trial — Apijeal— Kevlew. 

10.  The  supreme  court  will  not  reverse  an  order  of  the  district  court  de- 
nying a  new  trial,  though  the  evidence,  as  it  appears  in  type,  seems  to 
preponderate  ngainst  the  verdict,  since  the  weight  of  the  evidence  was  for 
the  jury, — Vhnrlcs  tichatzhin   Paint   Co.   v.    Passmorc,  500. 

NONSUIT. 
Action  on  Note  Se^'iired  by  Mortgage. 

1.  Where,  in  an  action  on  a  note,  defendants  allege  that  the  note  is  se- 
cured by  a  mortgage  which  has  not  been  foreclosed,  the  fact  that  at  the 
coQinieiuement  of  the  action  plaintiff  made  an  affidavit  for  attachment.  In 
which  he  stated  that  without  Ills  fault  such  security  had  become  worth- 
IfSfl,  could  not  i.ffect  the  action  of  the  court  on  a  motion  for  nonsuit, 
where  such  affidavit  was  not  offered  in  evidence,  nor  its  contents  proved. — 
Jiroithii  v.  Doiri'cjf  ct  ux.,  Iiri2. 

Contract  Against  Public  Policy. 

2.  Evidence  reviewed  and  hrhl.  that  tlie  court  erred  in  denying  a  motijn 
for  nonsuit  on  ihe  ground  that  the  contract  sued  upon  was  void  as  against 
public  policy.—  ]\'halin  it  al.  v.  Harrison,  31(1. 

Rule  of  Consideration. 

n.  On  motion  lor  a  nonsuit,  the  evidence  will  be  »'egarded  In  the  light 
mo«t  favorable  to  plnlntiiY,  and  that  which  It  tends  to  prove  must  be  taken 
as  proved. — C>i>n-nintjH  v.  IJtJvna  d  Livinpaton  S.  d  R.  Co.,  434. 

Rul^  of  Conslderatim. 

4.  Where  pInimllTs  own  evidence  shows  that  he  ought  not  to  recover,  a 
nonsuit  slionld  Je  granted.-    Cummiiuja  v.  Helena  d  Livingston  H.  <t  li.  Co., 

4:m. 

Evidence — Contributory  Negligence. 

r».  Where,  in  nn  action  for  Injuries,  plaintiff's  evidence  shows,  beyond 
cjueHtion.  that  Lis  own  omission  to  use  ordinary  care  contributed  imme- 
diately to.  or  lisoif  .caused,  the  Injury,  a  nonsuit  should  be  granted. 
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Kvidonce  reviewed,  and  laid,  that  plaintiff,  in  proving  the  circumstances 
of  the  accident  inid  injury,  succeeded  in  establishing  for  the  defendant  the 
defense  of  contributory  nepligence,  and  hence,  the  granting  of  a  nonsuit 
was  proper. — Ciriuninfj)s  v.  Helena  d  Livingston  ^\  rf  li.  Co.,  434. 

Failure  to  Stand  on  Motion — New  Trial.' 

(J.  Where  a  defendant  fails  to  stand  on  an  adverse  ruling  on  a  motion  for 
nonsuit,  and  there  be  Introduced  thereafter  other  evidence  which  supplies 
the  defects  in  plaintiff's  case,  such  evidence  inures  to  plaintiff's  benefit, 
and  cures  the  ilefcct,  so  that  it  cannot  be  urged  as  a  ground  for  new  trial. 
— T.  C.  Voxccr  (I  al.  v.  StocJcing  ct  al.,  478. 


PAUTNIOUSIIIP. 

Dissolution — Accounting — I'vldence. 

1.  Whore,  in  :pi  action  for  an  accounting  between  the  members  of  a  firm 
engaged  in  operating  a  ranch  on  government  land,  defendant  recognized 
that  plaintiff  h.id  succeeded  to  the  interest  of  defendant's  former  partner, 
and  t^at  the  lands  had  l)een  used  by  plaintiff  and  defendant  for  the  pur- 
poses of  the  business  of  both,  error,  if  any.  In  admitting  In  evidence  a  deed 
from  defendant's  former  partner  to  plaintiff  for  her  interest  In  such  land 
on  the  ground  tliat  the  grantor  could  not  convey  any  title  to  the  govern- 
ment land,  was  harmless. — ^y hippie  et  al.  v.  iftuart,  1!10. 

Partnership  rroi)erty. 

2.  Where  a  ranch  partnership  agreement  provided  that  the  firm  should 
continue  as  long  as  the  parties  cotild  mutually  agree,  and  defendant  noti- 
fied plaintiff  that  he  would  not  consent  to  the  buying  of  a  bull  which  plain- 
tiff desired  to  buy  to  Improve  the  concern's  cattle,  and  defendant  staked 
off  1(50  acres  of  the  government  land  that  had  been  used  In  the  business, 
and  notified  plauitlff  that  he  Intended  to  hold  the  same  as  his  own,  the  bull 
subseqtiently  ]>ur -hased  by  the  plaintiff  was  not  the  property  of  the  firm. — 
Whipple  et  al.  v.  isiuart  et  ah,  1»10. 

rartner.shlp  Property. 

3.  Where  a  firm  engsjged  In  cattle  raising  fenced  a  ranch  on  government 
land,  which  th(»y  i:std  In  common  for  the  purposes  of  the  business,  and  de- 
fendant, one  of  the  partners,  staked  off  160  acres  of  the  land  within  the 
fences  for  his  private  use,  and  claimed  the  same  as  his  own,  such  partner 
was  not  entitled  to  the  natural  hay  growing  on  such  IGO  acres  as  against 
the  other  memot»rs  of  the  firm,  on  the  pretense  that  such  natural  hay  was 
frurttis   vaturulis  on   government   land,  and  therefore  became  the  property 

.  of  the  first  tak'»r.—  ^y hippie  et  al.  v.  SHuart,  210. 

PIOKJUKY. 
See  CuiMixAL  Law. 

PHYSICIANS  AND   SURGEONS. 

Right    to   i*rnctice   l^fedlclne  Pending  Appeal   from  Refusal  of  Medical  I$oard  to 
Grant  Certificate. 

1.  Whetlier  acting  under  Its  general  constitutional  powers  or  as  exercising 
a  special  and  limited  Jurisdiction  derived  exclusively  from  the  statute 
(I'olitical    Code,    Sec.    C03),   the  district   court   has   no  power   to   allow   an 
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applicant  to  pr;r?tice  medicine  pending  his  appeal  from  a  refusal  of  tlie 
Btate  board  of  medical  examiners  to  i^rant  him  a  certificate. — State  ex  rcl. 
State  Board  of  Medical  Examiners  v.  District  Court,  121. 

Api)eal  from  Action  of  Medical  Board — Burden  of  Proof. 

2.  Where  an  applicant  is  refused  a  certificate  by  the  board  of  medical 
examiners,  and  ne  appeals,  the  burden  is  upon  him  to  establish  his  right  to 
practice  medici.i? ;  but  on  an  appeal  from  the  action  of  the  medical  board 
in  revoking  a  certificate,  the  burden  rests  upon  the  state  as  represented  by 
the  board  to  establish  the  fact  that  the  person  whose  certificate  it  has  re- 
voked has  forfeited  his  right  to  practice  medicine. — State  ex  rel.  State 
Board  of  Medical  Examiners  v.  District  Court,  121. 

PLEADING    (Civil). 
Defective  Streets — r?rsonal  Injury — Action  for  Damages. 

1.  In  an  action  for  damages  occasioned  by  a  defect  In  a  street,  It  is  only 
where  the  complaint  shows  that  the  proximate  cause  of  the  injury  was  the 
plaintiff's  own  f.ct,  that  plaintiff  must  allege  (and  prove)  that  in  thus  act- 
ing he  was  free  from  negligence.— /S'lioo A-  v.  City  of  Anaconda,  128. 

Complaint. 

2.  Obiter:  The  Incorporation  in  a  complaint  in  one  case  of  the  allega- 
tions contained  in  a  complaint  In  another  and  separate  cause,  naming  other 
parties  ds  (Jpfeii  lants  by  reference  merely,  Is  of  very  questionable  propriety. 
— Wctzstein  v.  Boston  d  Montana  Consol.  C.  rf  S.  Minint/  Co.,  193. 

Action  to  Set  Aside  I'raudulent  Conveyance — Complaint. 

3.  Where,  in  an  action  to  set  aside  a  conveyance  of  both  real  and  personal 
property  as  fniiidulent  toward  creditors,  the  complaint  does  not  show  that 
plaintiff  has  a  Hen  on  such  property.  It  fails  to  state  a  cause  of  action  for 
such  relief,  and  an  objection  to  the  admission  of  any  evidence  thereunder 
should  be  sustained. — Wjfman  et  al.  v.  Jensen  ei  al.,  227. 

Equity— Bill. 

4.  In  an  appeal  to  a  court  of  equity  it  is  indispensable  that  the  allegations 
of  the  bill  be  cb^ar  and  exact  In  the  statement  of  all  material  facts  consti- 
tuting the  plalatiiT's  cause  of  action. — ir/ymait  et  al.  v.  Jensen  et  al.,  227. 

Action  to  Set  Aside  Iraudulent  (Conveyance — Complaint. 

5.  Where,  In  an  action  by  a  judgment  creditor  to  set  aside  an  assignment 
by  the  debtor  ci  real  estate  as  fraudulent  as  to  plaintiff,  the  complaint 
falls  to  give  the  location  of  such  real  estate  or  any  description  thereof, 
other  than  that  It  docs  not  exceed  a  specified  value,  an  objection  to  the 
admission  of  any  evidence  should  be  sustained ;  the  complaint  falling  to 
disclose  a  lien  in  favor  of  the  judgment  creditor. — Wyman  et  al.  v.  Jensen 
et  al,  227. 

Action  to  Set  Aside  fraudulent  Conveyance — Complaint. 

(J.  I'nder  Code  of  Civil  IM-ocedure  of  18n."»,  Section  1107,  providing  that  a 
Judgment  becomes  a  lien  on  realty  from  the  time  It  Is  docketed,  a  com- 
plaint by  a  Jud;?ment  creditor  to  set  aside  his  debtor's  conveyance  of  realty 
as  fraudulent,  wbich  does  not  allege  the  docketing  of  the  creditor's  Judg- 
ment, Is  Insufficient. — M'f/man  et  al.  v.  Jensen  et  al.,  227. 
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Amendment. 


7.  Where,  in  an  action  by  a  judgment  creditor  to  set  aside  a  fraudulent 
conveyance  by  tbe  debtor,  a  Judgment  for  plaintiff  is  reversed  because  of 
the  insufficiency  of  the  complaint,  the  trial  court  should  permit  plaintiff 
to  amend. — Wi/man  ct  al.  v    Jensen  ct  al.,  *2^1. 

Action  on  Note  Seoared  by  Mortgage — Answer. 

8.  Where,  in  a.i  action  on  a  note,  tlie  answer  alleges  that  the  note  was 
secured  by  a  I'eal  estate  mortgage  executed  at  the  same  time,  which  has 
not  be^n  foreclosed,  such  allegation  is  a  defense,  and  not  a  counterclaim, 
and  hence  a  reply  is  not  necessary,  under  Code  of  Civil  I*rocedure,  Sees. 
720-723,  7r)4,  requiring  a  reply  to  a  counterclaim. — Brophy  v.  Downey  et 
ttx.,  2r»2. 

Action  on  Note  SecMrod  by  Mortgage — Complaint. 

0.  Where  a  note  was  secured  by  a  second  mortgage,  which  has  become  of 
no  value  because  of  foreclosure  of  the  (Irst  mortgage  and  expiration  of  the 
time  of  redemption,  the  complaint  in  an  action  on  such  note  need  not  refer 
to  such  mortgage  or  loss  of  security,  the  action  not  being  to  enforce  such 
security  under  Cede  of  Civil  Procedure,  Sec.  1290,  providing  that  there 
shall  be  but  one  action  to  recover  a  debt  secured  by  mortgage  or  to  enforce 
such  security,  which  action  must  be  in  accord  with  the  provisions  of  that 
chapter  relating  lo  mortgage  foreclosures. — JJrophy  v.  Downey  ct  uje.,  252. 

Contributory  Negligence. 

3  0.  Though,  In  actions  for  injuries,  the  absence  of  contributory  negligence 
need  not  be  pleaded,  if  the  complaint  shows  that  plaintiff's  own  act  was 
a  proximate  cau^^e  of  the  injury  it  must  also  state  his  freedom  from  negli- 
gence in  doing  such  act. — Cumminga  v.  Helena  <£•  Livinyston  A?,  d  R.  Co., 
434. 

I 

!  City  Water  Supply — Condemnation — Complaint. 

I  11.     A  complaint  by  the  city  for   the  condemnation  of  a  water  supply   of 

j  certain  water  rights  In  a  stream  Is  not  defective  for  falling  to  allege  that 

the  water  supply  can  be  procured  without  incurring  an  indebtedness  which, 
with  the  existing  Indebtedness,  will  exceed  3  per  cent,  of  the  assessed 
valuation,  or  that  the  limit  was  extended  by  having  the  question  submitted 
to  the  voters,  and  that  a  majority  of  the  votes  was  in  favor  of  the  propo- 
sition, notwithsjhnding  ('onstltution,  Art.  XIII,  Sec.  6,  prohibiting  a  city 
from  incurring  an  Indebtedness,  Including  existing  Indebtedness,  exceeding 
3  per  cent,  of  the  assessed  valuation,  unless  the  limit  shall  be  extended  by 
a  vote  of  the  people  for  the  purpose  of  procuring  a  water  supply. — City  of 
Helena  v.  Royan  et  al.,  432. 

City  Water  Supply — Condemnation — Complaint. 

12.  A  complaint  by  a  city  for  the  condemnation  of  water  rights  in  a 
stream  for  a  wacer  supply  Is  not  defective  for  falling  to  allege  that  It  has 
a^  right  of  way  to  the  stream,  or  that  it  will  be  able  to  get  one. — City  of 
Helena  v.  Rogan  et  ah,  452. 

City  Water  Supply — Condemnation — Complaint. 

13.  A  complaint  by  a  city  for  the  condemnation  for  a  water  supply  of 
water  rights  In  a  stream,  alleging  that  defendants  "claim  to  be  the  owners 
of  and  entitled  to  the  right"'  of  a  designated  quanilty  of  water  of  the 
stream  "for  Irrigating  purposes"  In  a  certain  county,  is  fatally  defective  for 
failing  to  describe  the  lands,   the  number  and  size  of  the  ditches  thereon 
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or  appurtenant  thereto,  and  the  place  of  diversion,  though  It  would  Involre 
great  labor  and  expense  to  so  describe  the  property. — City  of  Uelena  v. 
liof/an  et  al.,  452. 

City   AVater  Siipplj' — Condemnation — Complaint. 

14.  A  compIai.it  In  proceedings  to  condemn  for  a  city  water  supply  water 
already  appropriated  to  a  public  use  must  allege  facts  which  show  that 
the  use  for  \vhi„*h  the  water  is  to  be  taken  Is  more  necessary  than  the 
existing  u.se,  the  lelative  degrees  of  necessity  being  a  question  for  judicial 
determination. — City  of  Jlclcna  v.  Royan  et  al.,  452. 

City  Water  Supply — Condemnation— Complaint. 

15.  Quaere:  In  a  proceeding  by  a  city  for  the  condemnation  of  water 
rights  for  a  water  supply,  is  a  complaint  good  which  does  not  state  facts 
suOlcIent  to  show  the  court  that  it  is  Impossible  for  the  city  to  appro- 
priate an  ample  supply  from  the  unappropriated  waters  of  the  stream? 
Quaere:  In  a  piocecding  by  a  city  for  condemnation  of  water  rights  for 
a  water  supply,  is  a  complaint  or  decree  good  if  it  employ  only  the  word 
•inches"  in  relation  to  the  measurement  of  water? — Vity  of  Helena  ▼. 
lioi/an  et  aL,  452. 

I'llKSl'MPTIONS. 

As  to  instructions  on  the  presumption  of  innocence,  see  Instructions,  2. 
As  to  erroneous  instructions,  see  Instkuctions,  5. 
As  to  error  being  presumptively  prejudicial,  see  Aiteal,  0. 

•PHINCII»AL   AND   AGENT. 

Mobility  of  I'rincipal. 

1.  A  principal  is  bound  only  by  the  authorized  acts  of  his  agent,  and  prior 
authority  or  subsequent  ratification  must  be  shown  In  order  to  render  the 
principal  answorable  ex  eoniraetu  for  the  conduct  of  his  agent. — Spclman 
V.   Gold  Coin  Mining  d-  Milling  Co.,  76. 

Gtneral  Manager  of  Mining  Company — Authoritj'. 

2.  The  fact  -hat  a  certain  person  Is  genesal  manager  of  a  mining  company 
does  not.  In  and  of  Itself,  imply  authority  In  him  to  bind  the  company  In 
matters  other  than  those  of  its  ordinary  business  affairs. — Spclman  v.  Gold 
Coin  Mining  d  Milling  Co.j  7G. 

Ccm  tract — Ratification — I':vidence. 

3.  AVhere  plaintiff  sought  to  recover  for  medical  services  rendered  to  em- 
ployes of  a  mining  corporation  by  virtue  of  a  contract  with  the  manager 
and  secretary,  testimony  by  a  physician,  whom  plaintiff  had  called  to  his 
assistance,  that  he  was  paid  by  a  check  on  some  part  of  which  appeared 
the  name  of  the  corporation,  and  that  It  was  his  Impression  that  It  was 
signed  by  the  corporation,  "per  some  one  else*s  order,"  was  not  sufficient 
evidence  of  a  ratification  by  the  corporation  of  the  secretary's  contract, — 
f<I)elman  v.  Oold  Coin  Mining  d  MiUing  Co.,  76. 

C'jr.tract—Katlfication — Evidence. 

4.  A  creditor  of  a  raining  company  sought  to  have  Us  president  execute  a 
bill  of  sale  for  certain  machinery  purchased  from  defendants.  The  presi- 
dent   refused,    but    referred   the   creditor   to   the   company's   superintendent. 
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who  executed  such  bill,  signing  it  as  manager  of  the  company.  The  directors 
of  the  company,  with  the  exception  of  the  president,  resided  in  another 
state,  and  the  president  had  the  general  management  of  Its  affairs  within 
the  state.  The  creditor  testified  that  he  informed  the  president  that  the 
bill  had  been  executed,  and  that  the  president  knew  the  character  of  the 
transaction,  but  did  not  want  it  known  that  he  was  cognizant  of  the  trans- 
action, and  thnt  he  was  in  the  immediate  vicinity  when  the  creditor  took 
possession  of  the  property.  Defendants  sued,  and  attached  the  machinery 
as  the  property  of  the  company.  Held,  that  the  evidence  of  the  ratification 
of  the  bill  of  sale  by  the  corporation  was  sufilclent  to  Justify  the  court  in 
submitting  that  (;ue8tion  to  the  Jury,  together  with  the  bill  of  sale. — Trent 
ct  al.  V.  Sherlock,  85. 

Uuauthorized  Acts  of  Agent. 

5.  A  contract  made  for  his  principal  by  an  agent,  but  Entirely  without 
the  scope  of  nls  authority,  is  no  more  binding,  until  ratification,  than  if 
made  by  a  straager. — Trent  et  al.  v.  Sherlock,  85. 

Presumption. 

5.  The  presumption  that  the  agent  has  imparted  his  knowledge  to  his 
principal  does  not  prevail  where  the  agent  is  acting  in  his  own  or  another's 
Interest,  and  adversely  to  that  of  his  principal ;  particularly  when  the  agent 
is  acting,  not  as  agent,  but  openly  and  avowedly  for  himself. — Stanford  v. 
Coram,  285. 

PROMISSORY  NOTES. 
Action  on  Note  Secured  by  Mortgage — Pleading. 

1.  Where,  in  an  action  on  a  note,  the  answer  alleges  that  the  note  was 
secured  by  a  real  estate  mortgage  executed  at  the  same  time,  which  has  noc 
been  foreclosed,  tuch  allegation  is  a  defense,  and  not  a  counterclaim,  and 
hence  a  reply  'a  not  necessary,  under  Code  of  Civil  Procedure,  Sees.  720- 
723,  754,  requiring  a  reply  to  a  counterclaim. — Brophy  v.  Dotoney  et  Wf., 
252. 

Action  on  Note  Secured  by  Mortgage — Nonsuit 

2.  Where,  in  a:i  action  on  a  note,  defendants  allege  that  the  note  is  se- 
cured by  a  mortgage  which  has  not  been  foreclosed,  the  fact  that  at  the 
commencement  of  the  action  plaintiff  made  an  aflldavit  for  attachment,  in 
which  he  stated  that  without  his  fault  such  security  had  become  worthless, 
could  not  affect  the  action  of  the  court  on  a  motion  for  nonsuit,  where  such 
affidavit  was  not  offered  In  evidence,  nor  its  contents  proved. — Brophy  v. 
Dotcney  et  vx.,  252. 

Action  on  Note  Secured  by  Mortgage — Defense. 

3.  Where,  In  an  action  on  a  note,  defendants  allege  that  the  note  is  se- 
cured by  an  untoreclosed  mortgage,  it  is  irregular  to  show  such  defense  by 
cross-examination  of  plaintiff's  witness. — Brophy  v.  Downey  et  ux.,  252. 

Action  on  Note  Secured  by  Mortgage — Evidence. 

4.  Where,  In  an  action  on  a  note,  the  court  had  admitted  evidence  that 
the  note  was  secured  by  a  mortgage,  it  was  error  to  refuse  to  receive  evi- 
dence that  the  mortgage  was  second  to  another,  which  had  been  foreclosed, 
that  the  property  had  been  sold,  and  the  time  of  redemption  from  such  sale 
had  expired. — Brophy  v.  Dotcncy  et  ux.,  252. 
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Action  on  Note  Scjured  by  Mortgage — Pleading. 

5.  Where  a  note  was  secured  by  a  second  mortgage,  wblch  has  become 
of  no  value  because  of  foreclosure  of  the  first  mortgage  and  expiration  of 
the  time  of  redemption,  the  complaint  In  an  action  on  such  note  need  not 
refer  to  such  mortgage  or  loss  of  security,  the  action  not  being  to  enforce 
such  security  under  Code  of  Civil  I*rocedure,  Sec.  1290,  providing  that  there 
shall  be  but  one  p.ctlon  to  recover  a  debt  secured  by  mortgage  or  to  enforce 
such  security,  vvlilch  action  must  be  In  accord  with  the  provisions  of  that 
chapter  relating  to  mortgage  foreclosures. — Brophy  v.  Doicney  ct  ux.,  252. 

Guaranty — Renewals — Compound    Interest. 

G.  Though  an  antecedent  agreement  to  pay  interest  on  interest  to  become 
due  is  void,  panics  may  substitute  a  new  note  for  an  old  one  which  is  due, 
and  lucorpornre  in  the  new  one  accrued  Interest  remaining  unpaid ;  and 
hence  a  guarantor  of  a  note  and  renewals  will  be  required  to  pay  interest 
on  the  accrued  interest  unpaid  at  the  time  of  the  renewal  and  made  a  part 
of  its  principal.-    iftatifoni  v.  Coram,  285. 

Compound  Interest. 

7.  Civil  Code,  Sec.  2r>87,  providing  thnt  parties  may  contract  In  writing 
that  unpaid  Inte/ost  shall  become  a  part  of  the  principal  and  draw  interest, 
does  not  affect  notes  or  agreements  made  before  its  adoption  in  1895. — 
titanford  v.  Coram,  285. 

Renewals. 

8.  A  party  gua..'an tying  a  note  and  renewals  cannot  be  relieved  of  his 
obligation  to  pay  Interest  and  attorney's  fees,  as  provided  by  a  renewal 
note,  on  the  ground  that  his  burden  has  been  increased,  when  the  evidence 
does  not  show  that  the  original  note  d'd  not  contain  such  provisions;  for 
it  will  be  presumed  that  the  original  and  renewal  notes  contain  the  same 
provisions. — /Stanford  v.  Coram,  285. 

Demand — Waiver. 

0.  A  finding  that  a  demand  has  been  made  upon  a  guarantor  to  pay  a  note 
guarantied  by  him,  though  not  supported  by  plaintiff's  evidence  that  the 
guarantor  stated  that  suit  would  have  to  be  brought  before  he  would  pay, 
is  harmless  error ;  for  the  evidence  warrants  a  finding  that  the  guarantor 
waived  a  demand. — Stanford  v.  Coram,  285. 

Guarantor — Liability. 

10.  Under  Civil  Code,  Sec.  3650,  providing  that  a  guarantor  is  exonerated, 
if  by  an  act  of  the  creditor  without  his  consent  the  original  obligation  of 
the  principal  is  altered,  or  the  remedies  or  rights  of  the  creditor  against 
the  principal  are  Impaired,  a  guarantor  of  the  payment  of  a  note  Is  re- 
lieved from  liaDllity  when  the  holder's  cashier,  with  the  holder's  knowl- 
edge, accepts  as  payment  from  the  principal  debtor  a  conveyance  of  land, 
and  cancels  the  note,  and  himself  executes  a  note  to  the  holder  for  the 
amount  of  the  debt  of  the  principal  debtor.— ;S«an/ord  v.  Coram,  285. 

PUBLIC  POLICY. 
See  Contracts^  5. 

PUBLIC  PRINTING. 
Advertisements  for  Proposals  to  Furnish  Supplies. 

Advertisements  for   proposals   to  furnish   supplies   are   not  public  printing 
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within  the  lani^uage  or  spirit  of  Section  30,  Art.  V,  of  the  Constitution. — 
"   State  ex  rcl.  Robert  Mitchell  Furniture  Co.  v.  Toole  et  ah,  22. 

REAL   ESTATE. 
Purchaser — Quitclaim  Deed — Notice. 

1.  A  purchaser  of  real  estate  Is  not  chargeable  with  record  notice  of  a 
convej'ance  by  the  person  from  whom  his  vendor  had  acquired  title  by  a 
quitclaim  deed  cicecuted  after  the  execution  of  the  latter  deed. — Choicen  v. 
Phelps  et  al.,  524. 

Purchaser — Trust  Agreement  Affecting  Land — Notice. 

2.  A  purchaser  of  real  estate  is  not  chargeable  with  notice  of  a  trust 
agreement  affecting  the  land,  between  his  vendor  and  a  person  to  whom 
the  land  has  been  conveyed  by  the  person  selling  to  the  vendor,  made  after 
the  conveyance  to  the  latter. — Choiven  v.  Phelps  et  al.,  524. 

Express  Trust  in  Laud. 

3.  An  express  trust  In  land  can  only  be  created  by  a  conveyance  in  writ- 
ing, which  is  accepted  by  the  grantee,  showing  the  purpose  for  which  the 
grantee  holds  tne  property. — Chowen  v.  Phelps  et  al.,  524. 

Action  to  Enforce  an  Express  Trust  in  Land — Complaint. 

4.  A  complaint  in  an  action  to  enforce  an  express  trust  In  land  must  al- 
lege a  conveyance  in  writing,  accepted  by  the  grantee,  which  shows  the 
purpose  for  which  the  grantee  holds  the  property. — Chowen  v.  Phelps  et  al., 
524. 

ROBBERY. 
See  Criminal  Law. 

RULES  OF  THE  8UPREME  COURT. 
As  to  rule  providing  for  the  printing  of  transcripts  on  appeal,  see 

CUNSTITUTION,    4. 

Laches  in  Filing  Transcript. 

1.  Under  Supreme  Court  Rule  IV,  Subd' vision  2,  an  appeal  will  be  dis- 
missed where  appellant  is  guilty  of  laches  In  not  filing  the  transcript  with 
the  clerk  of  the  supreme  court  within  00  days  after  the  appeal  was  per- 
fected.— tihadrillc  v.  Barker  et  al.,  45. 

Defective  Brief — Affirmance  of  Judgment. 

2.  Where  appellant's  brief  falls  to  comply  with  the  requirements  of  Sub- 
division 3  of  Rule  X  of  the  Supreme  Court,  the  Judgment  appealed  from 
will  be  affirmed. — Beer  v.  Lieiieman  et  al.,  92. 

Defective  Brief. 

3.  Under  Supreme  (^ourt  Rule  X,  an  order  appealed  from  will  be  affirmed 
where  the  statement  of  the  case  In  appellant's  brief  does  not  conform  to 
the  rule. — MatU'icvitz  v.  Hughes,  212. 

Defective  Brief. 

4.  Where,  appellant's  brief  contains  no  reference  to  any  line  or  page  of 
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the  transcript  uhere  the  matters  referred  to  in  certain  assignments  of 
error  can  be  I'ound,  such  assignments  wili  not  be  considered. — Matusevltz 
V.  Hughes,  212. 

Certiorari — Affidavit. 

5.  Where  an  affidavit  applying  for  a  writ  of  review  does  not  set  forth  a 
copy  of  tlie  order  complained  of,  as  required  by  Rule  II  of  the  Supreme 
(!ourt,  nor  state  any  reason  for  such  noncompliance,  the  application  will 
be  denied.—  ISIate  cjp  rel.  licaly  v.  District  Court,  224. 

Defective  Brief. 

0.  Where  appellant's  brief  fails  to  comply  with  the  lequlrements  of  Sub- 
division "a"  jf  .Section  3  of  Rule  X  of  the  Supreme  Court,  the  judgment 
appealed  from  will  be  affirmed  (unless  the  respondent  moves  a  dismissal  ot 
the  appeal  because  of  such  failure). — Kranivh  v.  Helena  Consolidated  Water 
Co.,  370. 

Defective  Brief. 

7.  A  failure  on  the  part  of  appellants  to  conform  their  brief  to  the  re- 
requirements  of  Subdivision  3  of  Rule  X  of  the  Supreme  Court,  precludes 
a  hearing  of  the  appeal  on  the  merits.—  T.  C.  Poicer  et  al.  v.  Blocking  ci 
al,  478. 

Defective  Brief. 

8.  An  appeal  wherein  the  appellant's  brief  cop  tains  no  assignment  of  the 
errors  relied  on,  as  is  required  by  Subdivision  **b'*  of  Rule  X  of  the  Su- 
preme Court,  will  be  dismissed  on  respondent's  motion. — DriacoU  v.  Shieldij, 
494. 

Defective  Brief. 

0.  An  order  denying  a  new  trial  will  be  affirmed  on  appeal  where  appel- 
lants' brief  falls  entirely  to  comply  with  Subdivision  3a  of  Rule  X  of  tbe 
Supreme  Court,  fails  to  make  any  reference  by  line  or  page  to  the  tran- 
script, and  the  nppeal  from  the  order  denying  the  motion  for  a  new  trial 
is  not  referred  to  or  submitted  in  the  statement. — Warren  v.  Humble  et  at., 
495. 

STATE  AGRICULTURAL  COLLEGE. 
Grant  of  Lands  by  United  States — Appropriation  by  State. 

1.  Act  of  Congress  February  22,  1889,  granted  to  the  state,  subject  to  Act 
of  Congress  July  2,  18G2,  certain  lands  for  the  use  of  agricultural  colleges. 
Act  of  Congress  July  2,  18G2,  provided  that  lands  so  granted  should  be 
sold,  SLUd,  the  proceeds  invested  as  a  perpetual  fund,  the  interest  to  be 
appropriated  to  the  support  of  at  least  one  college  in  such  manner  as  the 
legislature  might  prescribe.  Constitution,  Art.  XVII,  Sec.  2,  provided  for 
the  temporary  leasing  of  such  lands  until  they  should  be  sold,  and  Article 
XI,  Sec.  4,  authorized  such  sale.  Article  XI,  Sec.  12,  devoted  the  Interest 
on  Invested  funds  from  sales  and  rents  from  leased  lands  to  the  mainte- 
nance of  the  Institutions  to  which  the  grants  belonged.  Political  Code, 
Sees.  3470-3r>10,  8590-3595,  authorizes  the  leasing  of  unsold  lands  by  the 
land  commissioner,  and  the  payment  of  revenues  derived  therefrom  Into 
the  state  treasiiry.  Id.  Sec.  1516,  declares  that  the  board  of  education 
shall  receive  all  funds  and  Incomes  to  wh'ch  any  of  the  state  educational 
institutions  may  be  entitled  to  be  used  for  the  specific  purpose  of  the  grant. 
Section   1513  provides   that  the  state  treasurer  shall   be  the  treasurer   of 
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this  boards  Section  lG2,'i  gives  the  immediate  control  of  the  State  Agri- 
cultural College  to  an  executive  board,  the  treasurer  of  which  should  give 
bond  to  the  state  board  of  education.  Held,  thatrthe  legislature  had  not 
failed  to  prescribe  how  the  income  from  the  grant  should  be  appropriated 
to  the  support  of  the  agricultural  college,  and  It  was  the  duty  of  the  state 
treasurer  to  pay  the  warrants  drawn  by  the  executive  board  on  the  Income 
in  his  possession. — State  ex  rel.  Koch  v.  Barret^  62. 

Disbursement  of  Trii^t  Funds. 

2.  The  funds  and  income  derived  from  the  grant  were  trust  funds,  to  be 
disbursed  through  the  agency  of  the  state,  and  were  not  subject  to  Consti- 
tution, Art.  VII,  Sec.  20,  providing  that  claims  against  the  state  other  than 
for  the  salary  or  compensation  of  a  public  ofllcer  should  be  audited  and 
allowed  by  the  Ftate  board  of  examiners,  and  paid  only  on  the  warrant  of 
the  state  auditor. — State  ex  rel.  Koch  v.  Barret .  02. 

Income  from  Leases. 

* 

3.  The  income  from  the  lease  of  the  lands  granted  was  available  for  the 
use  and  support  of  the  agricultural  college,  it  not  beiug  a  condition  prece- 
dent to  its  right  thereto  that  the  lands  should  be  sold,  and  the  proceeds 
invested  so  as  to  provide  an  Income  from  Interest  thereon. — State  ex  rvl. 
Koch  V.  Barrett  C2. 


STATE  FUKNISIIING   BOARD. 
Kescinding   Contract — Mandamus. 

1.  Where  the  state  furnishing  board  regularly  accepts  a  bid  for  the  fur- 
nishing of  supplies  to  the  state,  and  subsequently  refuses  to  sign  the  formal 
contract,  a  writ  of  mandate  to  compel  such  action  is  not  obnoxious,  as  iu 
effect  a  suit  against  the  state. — State  ex  rel.  Robert  Mitchell  Furniture  Ca. 
V.  Toole  et  al.,  22. 

liescindlng  Contracts — Union  Labor. 

2.  Under  Tolitkal  Code,  Lee.  707,  providing  that  the  state  furnishing 
board  must  award  the  contract  for  supplies  for  the  state  to  the  lowest 
responsible  bidder,  where  the  board  regularly  accepts  a  bid  for  supplies  its 
action  in  sub8t»quently  attempting  to  rescind  the  contract  because  the  bid- 
der is  shown  to  be  a  corporation  employing  non-union  workmen,  and  hostll** 
to  labor  organizations,  is  void. — State  ex  rel.  Robert  Mitchell  Furniture  Co. 
V.  Toole  et  al.,  22. 

Contracts — Lowest   Icesponsible  Bidder — Mandamus. 

3.  That  the  refusal  of  the  state  furnishing  board  to  award  a  contract  to 
the  lowest  respoosible  bidder  is  merely  erroneous.  Is  not  sufficient  to  Justify 
the  issuance  of  the  writ  of  mandate. — State  ex  rel  Robert  Mitchell  Furni- 
ture Co.  V.  Toole  et  al.,  22. 

STATUTE    OF   LIMITATIONS. 

Personal  Action  to  Collect  a  Tax. 

1.  Compiled  Statutes  of  1887,  First  Division,  Section  42,  Subdivision  2, 
as  amended  by  Laws  of  1893,  page  50,  and  Code  of  Civil  Procedure  of 
1895,  Section  520,  limit  the  time  for  commercing  a  personal  action  to  col- 
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lect  a  tax  to  two  years. — Hoard  of  County  Commis^ioncra  of  Custer  Co.  v. 
Htorj/,  517. 

I'ersonal  Action  for  ihe  liecovery  of  Debt. 

2.  With  respect  to  personal  actions  for  the  recovery  of  debt,  statutes  of 
limitation  are  not  statutes  of  release  or  liquidation ;  they  affect  the  remedy, 
and  not  the  right. — Board  of  County  Commisttioners  of  Cuister  Co.  v.  Story, 
oil. 

Monej'  Had  and  Ueceived — Trusts — Fraud  and  Mistake. 

3.  PlaintiflTs  son,  who  owned  a  part  interest  in  common  in  certain  real 
estate,  conveyed  his  interest  to  D..  who  was  also  a  part  owner,  under  an 
oral  agreement  U'tween  the  owners  that  it  should  be  held  and  sold  by  D. 
as  trustee.  Thereafter  the  son  sold  and  conveyed  his  interest  to  plaintiff, 
who  conveyed  to  I>.  under  a  similar  trust  arranged  with  him,  and  he  there- 
after conveyed  The  land  to  defendant  (\,  who  was  a  part  owner,  in  trust 
to  l>e  held  and  sold  for  the  benefit  of  the  owners.  The  latter  sold  the 
property  and  paid  the  proceeds  to  defendant  P.,  who  was  also  a  part  owner ; 
the  plaintiff  having  no  Icnowledge  thereof  till  within  three  years  of  the 
commencement  r.Z  an  action  to  require  defendants  to  account,  though  the 
land  was  sold  prior  to  such  time.  Defendants  nad  no  knowledge  that 
plaintiff  had  an  interest  in  the  land,  and  there  was  no  evidence  showing 
a  trust  relation  between  plaintiff  and  defendants,  or  a  concealment  of  the 
facts  by  defendants.  Held,  that  the  action  was  for  money  had  and  re- 
ceived, barred  H'ithin  three  years,  under  Code  of  Civil  Procedure,  Sec.  514, 
fixing  a  three-year  limitation  for  actions  on  contract,  account,  promise, 
obligation,  or  liaoility,  and  that  there  was  no  fraud  or  mistake,  within  the 
meaning  of  Act  of  March  9,  1893,  providing  that  limitations  shall  not  ron 
against  actions  fcunded  on  fraud  or  mistake  till  the  fraud  or  mistake  is 
discovered  ;  the  clefendants  owing  no  duty  to  plaintiff  to  notify  her  of  th^ 
transaction. — Choicen  v.  Phelps- ct  al.,  524. 

STATUTES. 

(List  cf  Statutes  of  Montana  Cited  or  Construed.) 
Codified  Statutes  of  1871-72. 

Page   107,    Section    370 385 

Page   110,    Section   aSl 385 

Page  271,  Section  ir» 313 

Revised  Statutes  of  1879. 

Code  of  Civil  Procodnre,  Section  586 476 

Laws  op  1881. 

Page  10   (Inspection  of  Mines) 403 

Compiled  Statutes  of  1887. 
First  Division    (Code  of  Civil  Procedure). 

Sec.    28 520 

Sec.    42 519,    520,    521,  531 

Sec.     49 ; .520.  521 

Sec.    186 236 

l^ECOXD  Division   (Probate  Practice  Act). 

Sec.    75 08,  100 

Sec.   76 95^   96,  100 
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Sec.  3r»i : .^ 97 

Sec.  358 03,  96,  97,  100 

Sec.  362 : 97 

Sec.  367 101 

Sec.  369 101 

Sec.  377 101 

Sec.  386 101 

Sec.  387 94,  95,  96,  100,  101,  107 

Sec.  388 95 

Sec.  402 101 

Sec.  407 95 

Fourth  Division  (Criminal  Laws). 

Sec.  15 313 

Sec.  200 246,  247,  509,  513 

Fifth  Division   (General  Laws).  % 

Sec.    320 144 

Sec.    325 134 

Sec.    435 ^ 134 

Laws  op   1880. 

Page    225    (Taxatloa) 523 

Laws  of  1891. 

Page  227    (County  Auditor) 393,  394 

Page  249    (Information) 16 

Laws  of  1893. 

Page  50    (Limitations) 519,   531,  532 

I'age  171    (State  Agricultural  College  Lands) 64 

Codes  of  1895. 
(Political  Code.) 

Sees.  600-608 122 

Sec.    603 124 

Sees.  705-710 27-37 

Sec.  872 226 

Sec.  1318 430 

Sec.  1321 430 

Sec.  1354 428,  430 

Sec.  1513 66 

Sec.  1516 66,  67 

Sec.  1625 67 

Sec.  1628 64 

Sees.  3470-3595 65 

Sees.  4270-4274 429,  430 

Sec.  4312 394,  395 

Sec.  4318 117 

Sec.  4319 117 

Sec.  4328 392,  394 

Sec.  4331 392 

Sees.  45604570 394-396 

Sec.  4636 49,  226 

Sec.  4700 134 

Sec.  4800 134,  469 
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Sees.  4875-4880 '. 13t 

See.    5036 1412 

Sees.  5181-5186 393,  394,  395 

See.    5186 531 

Sees.     5190-5193 394 

(Civil  Code.) 

See.   191    534 

Seis.  1880  et  seq.  ..  : 477 

Sec.  1882  475 

See.  2587  294 

Sec.  3650  304 

See.  3754  261 

(Code  of  Civil  Procedure.) 

See.  19.. : 491 

Sec.  21 488,  53G 

Sec.  23 .488,  493 

Sec.  402 244,  243 

Sec.  420 250 

Sec.  423... 244 

Sec.  513 532 

Sec.  514 531,  532 

Sec.  520 520 

Sec.  610 470 

Sec.  685 239 

Sec.  720 253,  254 

See.  721 253 

Sec.  722 253,  254 

Sec.  723 253 

Sec.  754 253 

Sec.  872 201,  202 

See.  875 201 

Sec.  877 '.  201 

Sec.  890 254 

Sec.  891 254 

Sec.  900 168 

Sec.  903 • 168 

Sec.  1154 240,  380 

See.  1155 327,  362,  363,  380 

Sec.  1170 502 

Sec.  1171 182,  503 

See.  1173 159,  327,  381 

See.  1174 239,  240 

Sec.  1176 359,  360,  381 

Sec.  1190 380 

Sec.  1197 238 

Sec.  1218 168,  237 

Sec.  1227 237 

Sec.  1262 168 

See.  1266 165 

Sec.  1290 256,  258,  259,  261,  262 

Sec.  1314 404,  420,  423,  484 

Sec.  1315 404 

Sec.  1317 401-411,  413.  434 

Sec.  1721 283,  379 

Sec.  1722 38,  283,  359,  379,  488,  490,  491,  493 

Sec.  1723 .38,  211,  359,  488,  491,  493,  496,  502 
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Sec.  1724 212,  282,  385,  389,  502 

Seo.  1730 535,  536 

Sec.  1732 211 

Sec.  1733 • 489,  493 

Sec.  1736 240,  327,  328,  380 

Sec.  1737 155,  156 

Sec.  1738 359,  360,  381 

Sec.  1739 49,  50,  156 

Sec.  1740 52 

Sec.  1700 211 

Sec.  1763 211 

Sec.  1833 386 

Sec.  18."il 226 

Sec.  18r)2 226 

Sec.  1800 226,  227,  368,  369 

Sec.  1866 227 

Sec.  189r> '. 151,  534 

Sec.  1943 226 

Sec.  2179 558 

Sec.  2214 475 

Sec.  2216 470 

Sec.  2608 ' 283 

Sec.  2793 283 

Sec.  2832 379 

Sees.  2840-2847 192 

Sec.  3146 309 

Sec.  3196 207 

Sec.  3199 207 

Sec.  3470 226 

Sec.  3472 ; 226 

(Penal  Code.) 

Sec.  19 35  ♦ 

Sec.  41 300 

Sec.  352 .' 20 

Sec.  361 55 

Sec.  362 55 

Sec.  390 10 

Sec.  749 355 

Sec.  750 355 

Sec.  935 247,  248,  251 

Sec.  1225 354 

Sees.  1383-1387 15 

Sec.  1 384 251 

Sees.     1730-1732 278 

Sees.   1 810  vt  acq 15 

Sec.    2078 30l> 

Sec.    2089 334 

Sec.    2145 59 

Sec.     2224 345,  346,  347,  366 

Sees.   2225-2228 346 

Sees.   2241-2242 346 

Sec.    2442 311 

Sec.    2821 ; 486 

Sec.    2824 486 

Sec.    2828 486 

Laws  op  1897. 

Pnpe   81    ((iamblln:?) 345 
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Page  178  (State  Lands) «5 

I'age  1 79  ( State  Lands) »i5 

rage  203   (Municipal  Corporations) 469 

Laws  op  1890. 

I»ages  87-03   (State  I  ends) 05 

l»uge    142     ( PleadlnjO 254 

Pago   14(5    (Appeals) 38,  359,  379,  488,  493,  502 

Laws  op  1001. 

Page    161    (Appeals) 38-43,  48 

Page  166   ((iamblln^r) 344-347,  350  357 

« 

STATUTORY   CONSTRUCTION. 
Rule  of  Construction. 

1.  ''Exprcssio  vnius  est  cxclusio  altcrius." — State  ex  rel.  Btate  Board  if 
Medical  Examiners  r.  District  Court,  121 ;  May  v.  City  of  Anaconda,  140. 

•  And"  Road  Instead  of  "Or." 

2.  While  the  court  should,  ordinarily,  be  reluctant  to  say  that  the  legis- 
lature did  not  Intend  to  denounce  as  an  offense  an  act  which  clearly  falls 
within  the  letter  cf  the  statute,  It  will  not  hesitate  to  do  so  when  the  act 
in  question  is  In  itself  without  harmful  effect  or  tendency,  and  it  Is  rea- 
.sonably  clear  that  the  legislature  did  not  intend  to  prohibit  it. — In  re 
Weed,  241. 

Statutes — Interpretation. 

3.  A  statute  must  receive  an  interpretation  in  keeping  with  its  design 
and  spirit,  and  when  it  is  a  special  restriction  of  the  general  right  to  en- 
force contracts  ly  means  of  the  usual  actions,  it  should  never  be  so  con- 
strued as  to  forbid  an  action  not  plainly  prohibited  by  its  provisions. — 
Bropfty  V.  Doicitcy  et  ux.^  252. 

Criminal   Law — Defendant's  Credibility — Instruction. 

4.  IlvId,  that  rn  instruction  giving  Section  2442,  Penal  Code,  but  which 
uses  the  word  "must"  in  place  of  the  statutory  word  "may"  is  not  erro- 
neous.— State  V.  Dotson,  305. 

Revision  of  Statutes^Change  of  Words. 

5.  A  mere  change  in  the  words  of  a  revision  will  not  be  deemed  a  change 
in  the  law  unless  it  manifestly  appears  that  such  was  the  Intention  of  the 
legislature. — State  v.  Dotson,  305. 

Gambling  Law — Sentence. 

6.  Penal  Code  1895,  Sec.  2224,  permitted  the  court  in  every  case  where  n 
defendant,  on  conviction  of  crime,  was  adjudged  to  pay  a  line,  to  also  im- 
prison him  "until  the  fine  and  costs  were  satisfied,"  not  exceeding  one  day 
for  every  $2  of  the  fine  and  costs.  Laws  1901,  p.  167,  Sec.  2,  provided  fop 
the  punishment,  on  conviction  of  gambling,  by  a  fine  and  "imprisonment 
until  the  fine  and  costs  were  paid."  Held,  that  the  word  "paid"  in  the 
latter  act  was  sviionymous  with  the  word  "satisfied"  as  used  in  the  general 
act,  and  hence  a  person  convicted  of  gambling  could  be  imprisoned  not  to 
exceed  one  day  for  every  $2  of  the  fine  and  costs.— State  v.  Towner,  339. 
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Doctrine  of  "JCjumly'm  Oincns.'' 

7.  The  rule  of  construction  that,  where  general  words  follow  particular 
ones,  they  muHt  be  construed  as  applicable  to  things  of  the  same  class,  is  a 
rule  to  be  used  r.s  an  aid  in  ascertaining  the  legislative  intent,  and  not  for 
the  purpose  of  controlling  the  intention  of  a  statute  or  of  confining  its 
operation  to  narrower  limltH  than  the  legislature  intended. — State  v.  Wood- 
man, 348. 

Words — Rule  of  Confstruction. 

8.  Kvery  word  of  a  statute  must  be  given  a  meaning,  if  it  is  possible  to 
do  so. — State  ex  jel.  Anarotiila  Copper  Min.  Co.  v.  Dimrlct  Court,  39f». 

Terms — Rule  of  Constmctlon. 

0.  The  terms  employed  in  a  statute  are  presumed  to  be  used  in  their 
ordinary  sense,  unless  it  is  apparent  from  the  context  or  from  the  subject- 
matter  that  they  are  used  in  a  different  or  special  sense.  —State  ex  rcl. 
Anaconda  Copper  Min.  Co.  v.  Ditttrict  Court,  396. 


srrRioMi-:  coirt. 

Writ  of  Supervisory  Control — Remedy  by  Appeal — Question  oi*  Title. 

1.  On  a  denial  of  an  order  permitting  a  survey  and  inspection  of  a  mining 
claim,  the  supreme  court  will  not  grant  a  writ  of  supervisory  control,  there 
being  a  remedy  ty  appeal  from  the  Judgment  Anally  rendered  In  the  cause, 
and  a  question  of  title  involved  in  the  cause  being  one  for  the  district 
court  in  the  ^rst  instance. — State  ex  ixl.  Hennessy  el  al.  v.  District  Court, 
274. 

Writ  of  Supervisory*  C^ontrol — Filing  Information — Leave  of  Court. 

2.  I'nder  Penal  Code,  Sees. .  1730-1732,  no  leave  of  court  la  necessary  to 
file  an  information  after  commitment  on  preliminary  examination,  and  a 
writ  of  supervisory  control  will  not  issue  to  compel  the  granting  of  leave. — 
State  ex  rel.  Donovan  v.  Distriet  Court,  275. 

Writ  of  Supervisory  Control — Filing  Information — Leave  of  Court. 

3.  Under  Penal  Code,  Sees.  1730-1732,  leave  to  file  an  information  without 
a  preliminary  examination  may  be  granted  or  refused,  within  the  sound 
discretion  of  tne  court,  when  no  statement  is  made  to  the  court  of  the 
evidence  upon  which  the  state  relies  for  a  conviction,  and  a  writ  of  super- 
visory control  to  revise  such  discretion  will  therefore  be  denied. — State  ex 
rel.  Donovan  v.  Dintriet  Court,  275. 

Writ  of  Supervisory  Control — Order  of  Inspection  and  Survey  of  Mine. 

4.  For  case  where  supreme  court  issued  writ  of  supervisory  control  direct- 
ing district  court  to  modify  its  order  permitting  inspection  of  a  mine,  see 
State  ex  rel.  Unitize  et  at.  v.  Dintrict  Court,  416. 

Prohibitory  Injunction — Appeal — Stay. 

5.*  The  supreme  court  is  not  authorized  to  suspend  the  operation  of,  va- 
cate, or  set  aside,  a  prohibitory  injunction  order  during  the  pending  of  an 
appeal  therefroai. — Maloney  ct  al.  v.  King  et  al.,  487. 

Perpetual  Injunction  — Appeal — Modification. 

6.     The  supreme  court  is'  without  authority   to  grant  an   order  modifying 
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or  vacating  a  pfrpetiial  injunction  order  pending  appeal  from  a  Judgment 
embracing  it. — Maloncy  el  al.  v.  King  it  al.j  492. 

Divorce — Temporary  Alimony — Suit  Money — Power  to. Grant  Pending  Appeah 

7.  The  supreme  court  is  without  power,  either  Inherent  or  constitutionally 
conferred,  to  allow  alimony  or  suit  money  pending  an  appeal  In  a  divorce 
case.  After  an  ri>peal  is  talcen  the  action  Is  still  in  the  district  court,  tlie 
primary  forum.  Allowance  of  suit  money  or  temporary  alimony  is  not 
within  the  the  original  Jurisdiction  of  the  supreme  court,  nor  is  It  neces- 
sary or  proper  to  the  complete  exercise  of  appellate  jurisdiction. — Bordeaux^ 
V.   BordranXj  Zt^S. 

SURETIES. 

Guardian's  General  P.ond. 

Sureties  on  the  f>eneral  bond  of  a  guardian  are  liable  for  any  loss  whlcli 
the  ward  may  biifier  by  reason  of  the  default  of  the  guardian  with  respect 
to  the  proceeds  ot  sales  of  real  estate.^ — Hughes  v.  Uoodale,  93. 

TAXATION. 

Personal  Action  to  *  ollett  a  Tax — Statute  of  Limitations. 

Compiled  Stat'.i(?s  of  1887,  First  Division,  Section  42,  Subdivision  2,  a» 
amended  by  Laws  of  181)3,  page  7)0,  and  Code  of  Civil  Procedure  of  1895, 
Section  r>20,  limit  the  time  for  commencing  a  personal  action  to  collect 
a  tax.  to  two  yeirs. — Board  of  County  Commijusivners  of  Custer  Co.  v.  Story, 
517. 

TENANCY  IN  COMMON. 
Recorded  Title — Oral  I'artltlon — Notice. 

1.  Where  the  title  under  which  tenants  in  common  have  held  possession 
is  of  record  and  is  consistent  with  the  occupancy,  the  possession  must  be 
referred  to  the  record  title,  and  it  will  not  be  constructive  notice  of  any 
otlier  title,  legal  or  equitable. — Hurley  v.  O'Seill,  269. 

Oral  Partition — Notl-.e — Bona  Fide  I'urchaser. 

2.  Plaintiff,  purchasing  the  undivided  half  interest  of  S.  in  a  lot,  as 
shown  by  the  record,  has  not  constructive  notice  of  an  oral  partition  of  the 
lot  by  S.  and  O.,  his  co-tenant,  from  the  fact  that  O.  had  for  years  paid  the 
taxes  on  a  certain  half  of  the  lot.— Hurley  v.  O'Xeill,  269. 

Oral  Partition— Notice. 

3.  Plaintiff,  at  the  time  she  took  a  deed  for  the  undivided  half  interest  of 
S.  in  a  lot.  Is  not  shown  to  have  had  actual  notice  of  an  oral  partition  by 
S.  and  O.,  his  co  tenant,  by  the  fact  that  she  thereafter  paid  the  taxes  on 
the  part  S.  had  occupied,  and  when  O.  forbade  her  sweeping  her  dirt  onto 
the  part  occupitd  by  him,  she  said  that  O.'s  deed  was  not  fixed  right,  and 
that  she  could  do  what  she  felt  lilce  till  there  was  a  division. — Hurley  r. 
O'Xein,  269. 

Oral  Partition— Notice— Burden  of  Proof. 

4.  Held,  that,  under  the  circumstances  of  the  case,  the  burden  of  proving 
actual  notice  of  an  oral  partition  between  tenants  in  common  rested  upon 
the  party  alleging  such  notice.— 7/«r/ci/  v.  O'Seill,  269. 
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VENUE. 
Criminal  Law — County  Attorney. 

1.  Wliere  a  criminal  cause  is  removed  to  another  county,  the  attorney  of 
the  county  to  which  the  cause  is  removed  must  prosecute  it. — State  v. 
Whit7Corth,  107. 

Action  for  Injury  to  Water  Ulght. 

2.  In  case  of  iujury  to  a  water  right  resulting  from  a  tortious  act  in  an- 
other county,  ♦he  action  may  be  brought  in  either  county. — City  of  Helena 
V.  Rogan  ct  al.,  452. 

Condemnation  of  Water  Rights. 

3.  Under  Code  oi  Civil  l*rocedure,  Sec.  CIO,  requiring  that  actions  for  the 
recovery  of  real  property  or  an  Interest  therein,  or  for  injuries  thereto, 
shall  be  tried  !u  the  county  in  which  the  subject  of  the  action  or  part 
thereof  is  situated,  and  Section  2216,  providing  that  condemnation  pro- 
ceedings shall  bo  brought  in  the  district  court  of  the  county  in  which  the 
l»roperty  is  situated,  proceedings  to  condemn  water  appropriated  for  irri- 
gation purposes  may  be  brought  and  tried  in  the  county  in  which  the  land 
is  situated,  though  the  water  is  to  be  taken  In  another  county. — City  of 
Helena  v.  lioyan  et  al.,  452. 


VERDICT. 


Directing  Verdict. 


Where,  in  a  suit  on  an  alleged  contract,  plaintiff  alone  testifies  in  support 
of  his  case,  and  his  evidence,  though  uncontroverted.  Is  confusing,  it  Is 
error  to  direct  a  verdict  for  him,  as  the  Jury  should  determine  the  weight 
of  his  testimony,  and  the  amount.  If  any,  which  Is  due  to  plaintiff  under 
proper  instructioiis  of  the  court. — WJialcn  et  al.  v.  Harrison,  316. 

WAIVER. 
Promissory  Note— (Jnarautor — Demand.  ' 

1.  A  finding  tnat  a  demand  has  been  made  upon  a  guarantor  to  pay  a 
note  guarantied  by  him,  though  not  supported  by  plaintiff's  evidence  that 
the  guarantor  stated  that  suit  would  4have  to  be  brought  before  he  would 
pay,  is  harmless  error ;  for  the  evidence  warrants  a  finding  that  the  guar- 
antor waived  a  demand.—  Stanford  v.  Coram,  285. 

Demand. 

2.  The  law  does  not  require  a  useless  thing,  hence,  when  one  unqualifiedly 
refuses  to  perform  his  obligation  he  thereby  waives  the  necessity  of  a  de- 
mand before  bringing  suit. — Stanford  v.   Coram,  285. 

ft 

WATER   RIGHTS. 

Easements — Rights  of  Prior  Appropriator. 

1.  The  owner  of  a  valid  water  right  owns  a  certain  incorporeal  heredita- 
ment incident  to  his  water  right,  to-wit,  an  easement  In  the  stream  and  Its 
tributaries  above  his  point  of  diversion.  He  also  has  the  right  to  require 
junior  approprlrttors,  who  take  water  from  the  stream*  or  Its  tributaries 
below  his  point  of  diversion,  to  forbear   using  such   water  when  such  use 
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will  deprive  ipproprlators  prior  to  Iiim,  downstream,  of  the  use  of  water 
to  which  they  ;>ro  entitled. — (lit/  of  Hvlvna  v.  Royan  vt  al.,  452. 

Action — Venue. 

2.  In  case  of  injury  to  a  water  right  resulting  from  a  tortious  act  in  an- 
other county,  the  action  may  be  brought  in  either  countj*. — City  of  Helena 
V.  Royan  et  ah,  452. 

Condemnation — I*ubllc  Use — More  Necessary  Vse. 

3.  Under  Code  of  Civil  i'rocedure,  Sec.  2214.  Subd.  a,  providing  that,  be- 
fore property  alrtady  appropriated  to  some  public  use  can  be  taken  under 
the  right  of  emluent  domain,  it  must  appear  that  the  public  use  to  which 
it  is  to  be  appIl'Mi  is  the  more  necessary  use,  water  appropriated  for  Irri- 
gation purposes  may  be  condemned  for  the  purpose  of  procuring  a  city 
water  supply,  where  the  use  for  which  it  Is  to  be  taken  is  more  necessary 
than  the  existing  use. — City  of  IlvUna  v.  Royan  et  al.,  452. 

WORDS  AND  PIIHASKS. 

•'Accompanied*'-  -  - 

Htate  V    Johnson,  10. 
"Accomplished"  -  - 

titate  V.  Johnson,  1(». 
'"Account  stated" — 

Kiny  v.  Lincoln,  100. 
"Adverse  party" — 

T.  C.  I'utrcr  rf  Itro.  v.   Murphy,  381>. 
'■And"  read  instt»ad  of  "Or" — 

'In  re  Wf'vd,  24C-248. 
*'Kx\n'vnHio  unius  est  exclusio  alterius" — 

f^tatc  fx  rcl.  Board  of  Mrd.  JJxaminera  v.  District  Court,  127. 

May  V.  City  of  Anaeonda,  142. 
"Liability  created  by  statute" — 

Board   of  County   ConimiHsloncrs   v.   i<tory,  520-521. 
"Limitations" — 

Jordan   tt  al.  v.  Andrus  et  al.,  JiO. 
"May"— "Must  •-- 

State  v.  DoLson,  .'U]. 
"Paid"— 

State  v    Totrnn',  34(t. 
"I'rivate  attorney" — 

State  v.   Whittrorth,  117. 
"Probable  cause" — 

State  Y    Shafer,  10. 
"Regulations" — 

Jordan  el  al.  v.  .Atulrus  et  ah,  '\0. 
"Satisfied"— 

State  V.   Toirner,  340. 
"Such"— 

State  f.r  rvh  Anaconda  C.  M.  Co.  v.  District   Court,  405. 
"Water  rights"  — 

City  of  Helena  v.  Royan  et  ah,  474. 

WRIT   OF   SFPKRVISORY   OONTROL. 
See  Stpbeme  Court. 
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